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GAZETTE

NEW MEMBERS OF UPOV

LATVIA

On July 30, 2002, the Government of Latvia de-
posited its instrument of accession to the Interna-
tional Convention for the Protection of New Vari-
eties of Plants of December 2, 1961, as revised at
Geneva on November 10, 1972, on October 23,
1978, and on March 19, 1991, with the Secretary-
General of UPOV.

The Convention entered into force for
Latvia one month after the deposit of its instru-
ment of accession, i.e., on August 30, 2002. Latvia
became the fifty-first member of the Union.

According to the notification deposited with the
Secretary-General together with the instrument of
accession, protection is available to all genera and
species.

BELARUS

On December 5, 2002, the Government of Belarus
deposited its instrument of accession to the Inter-
national Convention for the Protection of New Va-
rieties of Plants of December 2, 1961, as revised
at Geneva on November 10, 1972, on October 23,
1978, and on March 19, 1991, with the Secretary-
General of UPOV.

The Convention entered into force for
Belarus one month after the deposit of its instru-
ment of accession, i.e., on January 5, 2003. Belarus
became the fifty-second member of the Union.

According to the notification deposited with the
Secretary-General together with the instrument of
accession, protection is available to the following
genera and species.

Secale cereale L.

Triticosecale Witt.

Avena sativa L., Avena nuda L.
Fagopyrum esculentum Moench.
Pisum sativum L. sensu lato
Lupinus luteus L.

9. Lupinus angustifolius L.

10. Trifolium pratense L.

11. Linum ustatissimum L. f. elongata

Nk~ wd

12. Linum ustatissimum L. var. intermedia Vav. et ElI.

13. Brassica napus L.

14. Solanum tuberosum L. [S. tuberosum L. sensu lato]

15. Brassica oleracea convar. capitata L. Alef. var. Capitata L. f. alba DC

16. Brassica oleracea convar. capitata L. Alef. var. Capitata L. f. rubra (L) Thell.
17. Brassica oleracea convar. capitata (L). Alef. var. Sabauda L.

18. Lycopersicon lycopersicum (L.) Karst ex Farwell

19. Allium cepa L.

Triticum aestivum L. emend. Fiori et Paol. [Triticum aestifum L. ssp. vulgare (Vill., Host) Mackay]

Hordeum vulgare L. sensu lato [H. vulgare, L., Hordeum L.]
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ACCESSION TO THE 1991 ACT OF THE UPOV CONVENTION

CZECH REPUBLIC

On October 24, 2002, the Government of
the Czech Republic deposited its instrument of ac-
cession to the International Convention for the Pro-
tection of New Varieties of Plants of December 2,
1961, as revised at Geneva on November 10, 1972,
on October 23,1978, and on March 19, 1991, with
the Secretary-General of UPOV.

The 1991 Act of the Convention entered into force
for the Czech Republic one month after the deposit
of its instrument of accession, i.e., on
November 24, 2002.

According to the notification deposited with the
Secretary-General together with the instrument of
accession, protection is available to all plant gen-
era and species.

HUNGARY

On December 1, 2002, the Government of
Hungary deposited its instrument of accession to
the International Convention for the Protection of
New Varieties of Plants of December 2, 1961, as
revised at Geneva on November 10, 1972, on Oc-
tober 23, 1978, and on March 19, 1991, with the
Secretary-General of UPOV.

The 1991 Act of the Convention entered into force
for Hungary one month after the deposit of its in-
strument of accession, i.e., on January 1, 2003.

According to the notification deposited with the
Secretary-General together with the instrument of
accession, protection is available to all plant gen-
era and species.
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MODIFICATION OF FEES

POLAND
By virtue of the Decree of the Polish Minister for 2001 (Polish Official Journal No. 97, text 1061),
Agriculture and Rural Development of August 27, the fees are as follows:
No. | Fee/ Group I I " v \%

PLN (Polish Zlotych)

1. Application fee for NLI 500
2. Application fee for PBR 500
3. Examination fee for DUS (per year) 700 650 600 550 500
4, Examination fee for VCU (per year) 2000 | 1800 | 1600 1300 | 1000
5. Issue (award) fee for NLI 200
6. Issue (award) fee for PBR 100
7. Annual maintenance fee for NLI
« First to fifth years 400 360 320 260 200
« Subsequent years 800 720 640 520 400

8. Annual maintenance fee for PBR

« First to fifth years 140 130 120 110 100
« Subsequent years 280 260 240 220 200
9. Application fee for prolongation of inclusion a 500

variety in NLI (for next 10 years)

10. | Issue (award) fee for the prolongation of 200
inclusion a variety in NLI
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1. Groups
Group |

Spring barley, winter wheat, spring wheat, winter
triticale, oats, winter rye, sugar beet, potato, winter oilseed
rape;

Group Il

Fodder maize, pea (edible varieties), red clover, peren-
nial ryegrass, Italian ryegrass;

Onion, cucumber (outdoor varieties), white cabbage,
carrot (edible varieties), tomato (outdoor varieties)

Apple (fruit varities), plum (fruit varieties), sour cherry
(fruit varieties), strawberry;

Group 111
Winter barley, field bean, pea (fodder varieties), yellow
lupin, white clover, hybrid lucerne, meadow fescue, cocks-

foot, timothy, fodder beet, flax, common tobacco;

Cauliflower, garden beet, celeriac, dward French bean,
garden pea, hop;

Apple (rootstock varieties);
Black currant;
Group IV

Spring triticale, blue lupin, smooth stalked meadow-
grass, westerwold ryegrass;

Leek, brussels sprouts, tomato (varieties grown under
cover), root parsley, head lettuce, spinach;

Rose (varieties grown under cover), gerbera, carnation,
chrysanthemum;

Raspberry, red currant, blueberry;
Group V

All other species not included in groups I-1V.

2. Time limits for fee remittance

2.1 Application fee shall be remitted jointly with an
application.

2.2 Examination fee shall be remitted
For the first year — in 60 days time on receipt of notifi-
cation on acceptation of a variety for official testing;

For the second year of official testing

a) in June — for varieties sown/planted from Febru-
ary 1% to July 31¢

b) in November — for varieties sown/planted from
August 1% to January 31

For the subsequent years of official testing — in 60 days time
on receipt of notification on continuation of official testing.

2.3 Issue fee shall be remitted in 60 days from the receipt of
the decision on entry into NLI/grant of PBR.

2.4 Maintenance fee should be remitted:

For the first calendar year in 60 days from receipt of
decision on entry into NLI/grant of PBR;

For the other calendar years by June of every year.

3. If DUS testing is carried out for the purpose of entry
into NLI and grant of PBR jointly — only one fee for DUS
testing is in force.

4.  Varieties of biennial and perennial species — for the first
year of DUS and VCU testing (when a variety is sown or
planted) the fee paid shall amount to 30% of the normal fee.

5. If a variety shall be applied into NLI for different kinds
of use, a fee for VCU testing should be remitted separately for
every kind of VCU testing.

6. Fee for DUS testing of agricultural hybrid shall increase
by 100% independently of the number of its components.
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NEWSLETTER

F fump

Welcome

www.upov.int

NEW UPOV WEBSITE

rBaarch FConbach

—_—
(FRAHCEIR | DEUTECH || EGPs kO]

Kol OFIY | Wegiiog Docomenin | Podlications | Nows & ovinld

The International Unian far the Protection of New
Waneties of Plants (UPOV) is an intergovemmental
arganization with headguartars in Genava
{Switzedand),

LIPCY was estzblished by the [ntamatonal
Commantan far the Pratection of Mew Yareties of
Plants. The Conwention was adopted in Paris in 1961
and it was ravised n 1972, 1973 and 1991, The
abpectioe of the Convention is the protection of new
varieties of plants by an intellectual property right.

The UPOV Website has been redesigned and is now available in four languages: English, French,
German and Spanish. The Website is divided into four main areas for easy reference:

About UPOV

Mission Statement
Introduction

UPOV Convention
Membership

UPOV Working Bodies
Position on Key Issues
Contact Us

Links

Meeting Documents
UPOV Calendar

Council
Restricted Area

Publications

UPOV Convention

Laws and Treaties

General Introduction to DUS
Test Guidelines

Plant Variety Protection Statistics
List of Taxa Protected
Cooperation in Examination
Practical Technical Knowledge
Gazette and Newsletter

News and Events
News and Events

Calendar
Press Releases
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CASE LAW

NETHERLANDS

PROVISIONAL JUDGMENT ON
ESSENTIALLY DERIVED VARIETIES (EDVs)*

In a dispute between two holders of plant breeders’ rights
(PBR), the Civil Court of The Hague in the Netherlands ren-
dered a provisional judgment on the question of essentially
derived varieties (EDVSs) in October 2002.

The parties involved

Party A, having its residence in the Netherlands, has a PBR,
issued on the basis of Regulation 2100/94 of the Council of
the European Union (hereafter referred to as a Community
Plant Breeders’ Right (Community PBRY)) for two varieties of
the species Gypsophila: ‘Blancanieves’ and ‘Summer Snow’.

Party B, having its residence in Israel, hasa Community PBR
for the variety ‘Dangypmini’ of the same species.

The type of dispute

Party B claims that the varieties ‘Blancanieves’ and ‘Summer
Snow’ are essentially derived from the variety ‘Dangypmini’
for which Party B has a Community PBR. It is claimed by
Party B that the two DNA tests performed on its behalf dem-
onstrate that ‘Blancanieves’ is a mutant of ‘Dangypmini’. On
the basis of that claim, Party B has summoned Party A to stop
the distribution of material of ‘Blancanieves’ and ‘Summer
Snow’.

Party A denies the claim and has had its own DNA test per-
formed. Party A brought the dispute to the Civil Court of
The Hague.

The provisional judgement

Since the DNA tests do not involve the variety ‘Summer Snow”,
the judge argues that Party B has failed to found its suspicion
that the said variety is a mutant of ‘Dangypmini’. Therefore it
is assumed that all actions of Party B with respect to ‘Summer
Snow’ are wrongful.

The relevant question with respect to ‘Blancanieves’ is whether
the harvested material of that variety resembles the original
variety as far as the expression of the characteristics resulting
from the variety ‘Dangypmini’ are concerned. That question
has been rephrased in the judgment: “In other words — ex-
pressed in the terminology of the UPOV treaty — whether
‘Blancanieves’ has kept the “‘essential characteristics’ of the

genotype of the original variety ‘Dangypmini’.

The Court took into consideration that, apart from differences
in the genotypes of the two varieties, the phenotype of
‘Blancanieves’ differs from that of ‘Dangypmini’ on several
points according to the test results presented. In the provi-
sional judgment, the Court qualifies these characteristics as
essential characteristics, resulting from the genetic material of
‘Blancanieves’ which are not present in ‘Dangypmini’. Party B
has not persuaded the Court that these essential differences
are related to the act of derivation, meant in Article 13, sub-
section 6, of EU Regulation 2100/94.

Consequently it is assumed, provisionally, that it is not prob-
able that ‘Blancanieves’ is a mutant of ‘Dangypmini’, covered
by the scope of the breeder’s right granted to the breeder of
‘Dangympimi’.

An updated summary will be provided if and when the final
judgment has been rendered.

* This summary has been provided by Mr. Krieno Fikkert, Secretary, Board for Plant Breeders’ Rights, Netherlands.
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NEW ZEALAND

COURT DECISION ON BREACH OF CONFIDENCE -
DISCLOSURE OF ACONFIDENTIAL PROPAGATING TECHNIQUE

“PVR Poacher sues Gamekeeper - and Wins”*

A nursery in New Plymouth, New Zealand, has won an action
in breach of confidence against the New Zealand police [Step-
ping Stones Nursery Limited v Attorney General (for New
Zealand Police). The case has a most unusual set of facts.

Evidence gathered by the police in a criminal investigation
was used in a civil action by a plant variety right holder. The
Judge found that the police had committed a breach of confi-
dence by providing the information to the holder, not justified
by any public interest. However, although the Judge did de-
cide the nursery was entitled to some damages, these were
limited to detriment caused only by actions of the police. It
was a victory, but a Pyrrhic one.

The action arose as a result of a complaint to the police by
another nursery, Duncan and Davies Nurseries (DD), alleging
that Stepping Stones Nursery (SS) had stolen budwood of DD’s
maple tree variety, Red Dragon. The variety was protected by
a plant variety right. The police found no evidence of theft,
but did find 1,700 Red Dragon plants in various stages of
propagation. The police told DD of the existence of these
plants and provided information of how they were propagated.

DD sued SS for plant variety right infringement. That action
was eventually settled when SS took a licence from DD. SS
then turned their attention to the police. Shortly before the
end of the limitation period for doing so they sued the police
for breach of confidence in releasing to DD the information
gathered in the criminal investigation.

The Court had no difficulty in concluding that, in the circum-
stances of the police investigation, the information was confi-
dential. The question the Court went on to consider was
whether or not there was any public interest overriding the
duty of the police not to disclose commercially sensitive in-
formation of a competitor to DD. The Judge concluded that
there was no such public interest and therefore a breach of
confidence had occurred.

Stepping Stones Nursery had claimed damages under five
headings:

1. Defending a plant variety right infringement
proceeding

2. Loss of chance to successfully apply for a compulsory
licence

3. Loss of sales from contracted growers who had turned
around and sold plants to a subsidiary of DD

4. Loss of a commercial advantage by disclosure of SS’s
secret propagating techniques to DD, and

5. General exemplary damages.

The Judge had disposed of the first three grounds. Whatever
detriment SS had suffered was not a result of the actions of
the police, but because SS had propagated 1,700 plants in
breach of DD’s plant variety right. The police disclosure did
not cause the detriment, it only gave DD the opportunity to
enforce its rights.

SS did succeed on the fourth ground of special damages
claimed. It was because of the police disclosure that a confi-
dential propagating technique developed by SS was put into
the hands of DD.

On the fifth point the Judge held that SS was entitled to nomi-
nal general damages. He also stated that SS was entitled to
exemplary damages, which would be determined once a deci-
sion of the Privy Council allowing an appeal from the New
Zealand Court of Appeal on exemplary damages had been
published. If the parties cannot agree on the quantum of these
damages there may be an epilogue to this decision.

In the end, justice was done. The plaintiff nursery did not
receive the quantum of damages they were seeking because
they had been the main authors of their own fate. The police
were given the message that, while they are defenders of pub-
lic rights, they are not always defenders of private rights.

It would be interesting to speculate upon a situation where
the police had simply said to DD that they had found no evi-
dence of any crime. Would DD have succeeded if they had
gone to court to seek discovery of the police report, allowing
them to pursue the infringement action?

* The review of this case is reproduced with the kind permission of A.J.Park, Intellectual Property Lawyers and Consultants,
New Zealand. The article was previously published in A.J.Park’s “IP Newz”, issue no. 29, November 2002, and in the
January 2002 issue of the “New Zeland Plant Variety Rights Journal”.
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UPOV CALENDAR OF MEETINGS OF 2003

April 7 (afternoon) to 9
(Geneva, Switzerland)

April 10
(Geneva, Switzerland)

April 11
(Geneva, Switzerland)

April 11
(Geneva, Switzerland)

June 10 to 13
(Tjele, Denmark)

June 23 to 27
(Roelofarendsveen, Netherlands)

September 3to 5
(Tsukuba, Japan)

September 8 to 12
(Tsukuba, Japan)

September 22 to 26
(Niagara Falls, Canada)

September 29 to October 3
(Niagara Falls, Canada)

October 20 and 21
(Geneva, Switzerland)

October 22
(Geneva, Switzerland)

October 23
(Geneva, Switzerland)

October 24
(Geneva, Switzerland)

Technical Committee

Administrative and Legal Committee

Consultative Committee

Extraordinary Session of the Council

Technical Working Party on Automation and

Computer Programs

Technical Working Party for Vegetables

Working Group on Biochemical and Molecular

Techniques, and DNA-Profiling in Particular

Technical Working Party for Agricultural Crops

Technical Working Party for Ornamental

Plants and Forest Trees

Technical Working Party for Fruit Crops

Administrative and Legal Committee

Consultative Committee

Council

WIPO-UPOV Symposium
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STATES PARTY TO THE INTERNATIONAL CONVENTION FOR THE PROTECTION
OF NEW VARIETIES OF PLANTS

International Convention for the Protection of New Varieties of Plants”
UPOV Convention (1961), as revised at Geneva (1972, 1978 and 1991)

Status on December 5, 2002

State Date on which State Number of Latest Act® of the Convention to which State is party
became member of contribution and date on which State became party to that Act
UPoOVv units
Argenting .....cooeeveveeiviiieieenneenn, December 25, 1994 0.5 1978 ACt...cceveeieenn, December 25, 1994
Awustralia... March 1, 1989 1.0 1991 Act...ccovviiiiiine January 20, 2000
Awustria...... July 14, 1994 15 1978 ACt...cccoeverennn, July 14, 1994
Belarus.. January 5, 2003 0,2 1991 Act...ccoviiiin, January 5, 2003
Belgium?.. . December 5, 1976 1.5 1961/1972 Act............. December 5, 1976
Bolivia ....ccoovreiriiece May 21, 1999 0.2 1978 ACt.....ccveeiciee May 21, 1999
Brazil ....ccooovvvviiniiiie May 23, 1999 0.25 1978 ACt....ccovveiieiennne May 23, 1999
Bulgaria........ccccoovvvrererinnns April 24, 1998 0.2 1991 Act...covveiereenn, April 24, 1998
Canada.......coceevreeriiieinen March 4, 1991 1.0 1978 ACt....ccvveicicne March 4, 1991
Chile...ccoveeeiecieicieiceeeiee, January 5, 1996 0.2 1978 ACt....cvvveeeveees January 5, 1996
China.....ccoooeiireeec April 23, 1999 0.5 1978 Act.....oereea, April 23, 1999
Colombia.......ccccccvniinennnn September 13, 1996 0.2 1978 Act.....ccoovviieee September 13, 1996
Croatia ....coeveevvereveieeennnns September 1, 2001 0.2 1991 AcCt...occvicvierienee September 1, 2001
Czech Republic.................... January 1, 1993 0.5 1991 ACt....coveveieire, November 24, 2002
Denmark? .......ooveeeveeeeeis October 6, 1968 15 1991 Act...ccvveeeiiees April 24, 1998
Ecuador.... August 8, 1997 0.2 1978 ACt...ccveviiiiienn August 8, 1997
Estonia..... September 24, 2000 0.2 1991 Act....ccooviiee September 24, 2000
Finland..... April 16, 1993 1.0 1991 Act....cooveeiiieiennae July 20, 2001
France® .......coocoovevveerreneeennenn. October 3, 1971 5.0 1978 ACt.....ccevriieenne March 17, 1983
Germany.......ccoeeeervreerenrennns August 10, 1968 5.0 1991 ACt...cvviieierine, July 25, 1998
Hungary .......ccocoveveveieienns April 16, 1983 0.5 1991 Act...oovvveeieinne, January 1, 2003
Ireland.......cccoooveeieiiiiiieciees November 8, 1981 1.0 1978 ACt....covveeereees November 8, 1981
ISrael .oeeeveiciiece e December 12, 1979 0.5 1991 Act...ccvveeeciiees April 24, 1998
alY oo July 1, 1977 2.0 1978 ACt.....cceovriiiienne May 28, 1986
Japan ... September 3, 1982 5.0 1991 Act....coveeeiiiiees December 24, 1998
KeNYya......cooeviiiniiienieeie May 13, 1999 0.2 1978 ACt...ccvviiiiiiee May 13, 1999
Kyrgyzstan .........ccoveevenienens June 26, 2000 0.2 1991 ACt...ccovevieieine June 26, 2000
LatViad oo August 30, 2002 0.2 1991 Act....ccoveeiieienne August 30, 2002
MEXICO .. August 9, 1997 0.75 1978 ACt...ccvevieieie August 9, 1997
Netherlands...........cccoovcevreinnn August 10, 1968 3.0 1991 Actl.....oveereenene, April 24, 1998
New Zealand... November 8, 1981 1.0 1978 ACt....ccvveiene November 8, 1981
Nicaragua........ccoevrververereevaenns September 6, 2001 0.2 1978 ACt...cccevcvrieiennee September 6, 2001
NOIWaY ..o September 13, 1993 1.0 1978 Act.....ccoovviiee September 13, 1993
Panama........cccocevevininicnee May 23, 1999 0.2 1978 ACt...ccoevieieie May 23, 1999
Paraguay .........ccccevvviiiiniiiinne February 8, 1997 0.2 1978 Act....cccviin, February 8, 1997
Poland......ccccoeceevvveiiiieciecieee, November 11, 1989 0.5 1978 ACt....cvvveeeiieens November 11, 1989
Portugal.......ccoovvvviiieeieine October 14, 1995 0.5 1978 ACt...cccevvreienee October 14, 1995
Republic of Korea.................... January 7, 2002 0.75 1991 Act.....cocvei January 7, 2002
Republic of Moldova................ October 28, 1998 0.2 1991 AcCt...ccvicviiienee October 28, 1998
Romania......cccceevevviiivecieeennnn March 16, 2001 0.2 1991 Act...ccovveeeeiiieee March 16, 2001
Russian Federation................... April 24, 1998 0.5 1991 Act.....cocovvvinn April 24, 1998
SlovakKia ........ccceerervivierieiainn, January 1, 1993 0.5 1978 ACt...cceveeeieene, January 1, 1993
SIOVeNia ..o July 29, 1999 0.2 1991 AcCt....ccovveiiiriennne July 29, 1999
South Africa. November 6, 1977 1.0 1978 Act............. November 8, 1981
SPAIN" oo May 18, 1980 15 1961/1972 Act.... May 18, 1980
SWEABN...cviiiieiee e December 17, 1971 1.5 1991 Act............. April 24, 1998
Switzerland .........ccccoeveevrviienn. July 10, 1977 1.5 1978 Act....ccocovevieee November 8, 1981
Trinidad and Tobago................ January 30, 1998 0.2 1978 Act.....ccovevin January 30, 1998
UKIaine ......cooovevevniecnccinicenes November 3, 1995 0.5 1978 ACt....ccovciiene November 3, 1995
United Kingdom ........cccccevenene. August 10, 1968 5.0 1991 ACt....covevieerrenn, January 3, 1999
United States of America.......... November 8, 1981 5.0 1991 Act®......oooovvnins February 22, 1999
UrUguaY ..occeeeeeeeeeeerreneeeeseeneens November 13, 1994 0.2 1978 ACt...ccoverereenen, November 13, 1994

(Total: 52 States)
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* The International Union for the Protection of New Varieties of Plants (UPOV), established by the International Convention
for the Protection of New Varieties of Plants, is an independent intergovernmental organization having legal personality. Pursuant to
an agreement concluded between the World Intellectual Property Organization (WIPO) and UPQV, the Director General of WIPO
is the Secretary-General of UPOV and WIPO provides administrative and financial services to UPOV.

1 “1961/1972 Act” means the International Convention for the Protection of New Varieties of Plants of December 2, 1961, as
amended by the Additional Act of November 10, 1972; “1978 Act” means the Act of October 23, 1978, of the Convention; “1991 Act”
means the Act of March 19, 1991, of the Convention.

2 With a notification under Article 34(2) of the 1978 Act.

3 With a declaration that the 1978 Act is not applicable to the Hong Kong Special Administrative Region.

4 With a declaration that the Convention of 1961, the Additional Act of 1972, the 1978 Act and the 1991 Act are not applicable
to Greenland and the Faroe Islands.

5 With a declaration that the 1978 Act applies to the territory of the French Republic, including the Overseas Departments and
Territories.

6 Ratification for the Kingdom in Europe.
7 With a declaration that the Convention of 1961 and the Additional Act of 1972 apply to the entire territory of Spain.

8 With a reservation pursuant to Article 35(2) of the 1991 Act.
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ADDRESSES OF PLANT VARIETY PROTECTION OFFICES IN
UPOV MEMBER STATES

ARGENTINA

Area Semillas
Secretaria de Agricultura, Ganaderia y Pesca
Ministerio de Economia y Obras
y Servicios Publicos
Avda. Paseo Colon 922 - 3. Piso
1063 Buenos Aires

Tel. (54-11) 4349 24 97
Fax. (54-11) 4349 24 17
e-mail: inase@sagyp.mecon.ar

AUSTRALIA

Registrar

Plant Breeders’ Rights Office
P.O. Box 858

Canberra, A.C.T. 2601

Tel. (61-2) 6272 3888

Telex 61 289

Fax. (61-2) 6272 36 50
website: www.affa.gov.au/pbr

AUSTRIA

Bundesamt und Forschungszentrum fur
Landwirtschaft

Sortenschutzamt

Postfach 400

Spargelfeldstrasse 191

A-1226 Wien

Tel. (43-1) 732 16 40 00
Fax. (43-1) 732 16 42 11

BELARUS

Committee for the State Testing and Protection of
Plant Varieties of the Republic of Belarus

90, Kazintza str.

Minsk

Tel. (375-17) 277 0421/ 277 7051
Fax. (375-17) 278 3530
e-mail: sortr@mshp.minsk.by

BELGIUM

Service public fédéral économie, P.M.E.,
Classes moyenne & energie

Office de la Propriété Intellectuelle
North Gate Ill — 5éme étage

16, Blvd du Roi Albert 11

B-1000 Bruxelles

Tel. (32-2) 206 5158
Fax. (32-2) 206 5750

BOLIVIA

Direccion Nacional de Semillas

Secretaria Nacional de Agricultura y Ganaderia
Avda. 6 de Agosto 2006, Edif. V. Centenario
Casilla 4793

La Paz

Tel. (591-2) 441 153 / 441 608
Fax. (591-2) 441 153 /441 608
e-mail: semillas@ceibo.entelnet.bo

BRAZIL

Servico Nacional de Protecdo de Cultivares —
SNPC

(National Plant Varieties Protection Service)
Secretaria de Apoio Rural e Cooperativismo -
SDR

Ministério da Agricultura, Pecuéria e
Abastecimento

Esplanada dos Ministérios, Bloco D, Anexo A,
Térreo, sala1-12

CEP 70043-900, Brasilia, DF

Tel. (55-61) 218 2557 / 2163 / 2547 | 2549
Fax. (55-61) 224 28 42 | 224 56 47
e-mail: snpc@agricultura.gov.br
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BULGARIA

Patent Office of the Republic of Bulgaria
52 B, Dr. G.M. Dimitrov Blvd.
BG-1113 Sofia

Tel. (359-2) 710 152, 717 044
Fax. (359-2) 708 325
e-mail: bpo@internet-bg.net

Central Office “Variety Testing”
Executive Agency for Variety Testing, Field
Inspection and
Seed Control (IASAS)
125 Tzarigradsko shose Blvd.
Block 1
1113 Sofia

Tel. (359-2) 700 375
Fax. (359-2) 71 36 35

CANADA

Plant Breeders’ Rights Office

Canadian Food Inspection Agency (CFIA)
59 Camelot Drive

Ottawa, Ontario K1A 0Y9

Tel. (1-613) 225-2342
Fax. (1-613) 228-6629

CHILE

Ministerio de Agricultura
Servicio Agricola y Ganadero
Departamento de Semillas
Casilla 1167-21

Santiago de Chile

Tel. (56-2) 696 29 96, 698 22 44
Fax. (56-2) 696 64 80

CHINA

The Office for the Protection of New
Varieties of Plants

Ministry of Agriculture

11, Nong Zhan Guan Nan Li

Beijing 100026

Tel. (86-10) 641 93029/641916 77
Fax. (86-10) 64193082 /641916 78
e-mail. cnpvp@agri.gov.cn

Department of Science and Technology

Office for the Protection of New Varieties
of Forest Plants

State Forestry Administration

Hepingli

Beijing 100714

Tel. (86-10) 642 14 714

Fax. (86-10) 642 13 084 / 642 14 904

e-mail: lybxpz@ihw.com.cn
lyjxpz@public.east.cn.net

COLOMBIA

Instituto Colombiano Agropecuario (ICA)
Division de Semillas — Oficina 410

Calle 37 No. 8-43

Santa Fe de Bogota

Tel. (57-1) 232 4697, 232 8643
Fax. (57-1) 232 4695, 288 4037
e-mail: semilla@impsat.net.co

CROATIA

Institute for Seed and Seedlings
Vinkovacka cesta 63c
31000 Osijek

Tel. (385-31) 275 206
Fax. (385-31) 275 193
e-mail: r.ore@zsr.hr

CZECHREPUBLIC

Central Institute for Supervising and Testing
in Agriculture

Department of Plant Variety Rights

Za Opravnou 4

150 06 Praha 5 — Motol

Tel. (420-2) 5721 1755
Fax. (420-2) 5721 1752
E-mail: motol@00z.zeus.cz
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DENMARK

Plantenyhedsnaevnet

(The Danish Institute of Plant and Soil Science)
Teglvaerksvej 10

Tystofte

DK-4230 Skaelskoer

Tel. (45) 58 16 06 00
Fax. (45) 58 16 06 06

ECUADOR

Instituto Ecuatoriano de la Propiedad Intelectual
Direccion Nacional de Obtenciones Vegetales
Avenida Republica 396 y Diego de Almagro
Edificio FORUM 300, 1* piso

Quito

Tel. (593-2) 2508 000, ext. 340
Fax. (593-2) 2508 026
E-mail: iepi@interactive.net.ec

ESTONIA

Estonian Plant Production Inspectorate
Teaduse 2

Saku

75501 Harjumaa

Tel (+372) 6 712 600

Fax (+372) 6 712 604

E-mail: plant@plant.agri.ee
website: http://www.plant.agri.ee

FINLAND

Plant Variety Board

Plant Variety Rights Office

Ministry of Agriculture and Forestry
Hallituskat 3a, Helsinki

Box 30

FIN-00023 GOVERNMENT

Tel. (358-9) 160 3316
Fax. (358-9) 88663

FRANCE

Comité de la protection des obtentions végétales
11, rue Jean Nicot
F-75007 Paris

Tel. (33-1) 42 75 93 14
Telex 250 648
Fax. (33-1) 42 75 94 25

GERMANY

Postanschrift:
Bundessortenamt
Postfach 61 04 40
D-30604 Hannover

Hausanschrift:
Bundessortenamt
Osterfelddamm 80
D-30627 Hannover

Tel. (49-511) 95 66-5
Fax. (49-511) 563362
E-mail: bsa@bundessortenamt.de

HUNGARY

Hungarian Patent Office
Magyar Szabadalmi Hivatal
Garibaldi-u.2 - B.P. 552
H-1370 Budapest

Tel. (36-1) 312 44 00 / 331 3992
Telex 224 700 oth h
Fax. (36-1) 311 48 41, 331 25 96

IRELAND

Controller of Plant Breeders’ Rights
Department of Agriculture and Food
Backweston

Leixlip

Co. Kildare

Tel. (353) 1-628 0608
Fax. (353) 1-628 0634
E-mail: backwest@indigo.ie
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ISRAEL

The Plant Breeders’ Rights Council
The Volcani Center

P.O. Box 6

Bet-Dagan 50 250

Tel. (972-3) 948 5450
Fax (972-3)-948 5839
e-mail: esthers@moag.gov.il

ITALY

Ufficio Italiano Brevetti e Marchi

Ministéro dell’Industria, del Commercio
e dell’ Artigianato

19, via Molise

1-00187 Roma

Tel. (39-06) 47 05 1, 488 43 54 (Div. 1V)
Fax. (39-06) 47 05 30 35

JAPAN

Seeds and Seedlings Division

Agricultural Production Bureau

Ministry of Agriculture, Forestry and Fisheries
1-2-1 Kasumigaseki - Chiyoda-ku

Tokyo 100

Tel. (81-3) 35 91 05 24
Fax. (81-3) 35 02 65 72

KENYA

Plant Breeders’ Rights Office

Kenya Plant Health Inspectorate Service
(KEPHIS)

Headquarters

Waiyaki Way

P.O. Box 49592

Nairobi

Tel (254-2) 44 40 29/ 44 40 31
Fax (254-2) 44 89 40/ 44 00 87
e-mail kephis@nbnet.co.ke

KYRGYZSTAN

State Agency of Intellectual Property
House 10/1, Microregion 11
720049 Bishkek

Tel. (+996-3312) 51 08 10 /68 08 19
Fax (+996-3312) 5108 13/68 17 03
e-mail: kyrgyzpatent@infotel.kg

LATVIA

Plant Variety Testing Department
State Plant Protection Service
Purvciema 18

1035 Riga

Tel. (+371) 754 95 09
Fax (+371) 758 69 88
e-mail: assd@Iatnet.lv

MEXICO

Servicio Nacional de Inspeccion y
Certificacion de Semillas — SNICS
Secretaria de Agricultura, Ganaderia y

Desarrollo Rural
Av. Presidente Juarez No. 13
Col. El Cortijo
54000 Tlalnepantla, Estado de México
México

Tel. (52-5) 5384 2213
Fax. (52-5) 5390 1441
Website: www.sagar.gob.mx/Snics

NETHERLANDS

Postal address:

Raad voor het Kwekersrecht
(Board for Plant Breeders’ Rights)
Postbus 104

NL-6700 AC Wageningen

Visitors’ address:

Marijkeweg 24
NL-6709 PG Wageningen

Tel. (31-317) 47 80 90

Fax. (31-317) 42 58 67

e-mail: raad.kwekersrecht@rkr.agro.nl
Website: www.kwekersrecht.nl
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NEW ZEALAND

Commissioner of Plant Variety Rights
Plant Variety Rights Office

P.O. Box 130

Lincoln

Canterbury

Tel. (64-3) 325 63 55
Fax. (64 3) 983 39 46

NICARAGUA

Registro de la Propiedad Industrial e Intelectual
Ministerio de Economia y Desarrollo (MEDE)
Apartado postal 8

Managua

Tel. (505) 267 3061, 237 2417
Fax. (505) 267 5393
e-mail: rpi-nic@ibw.com.ni

NORWAY

Plantesortsnemnda

(The Plant Variety Board)
P.O. Box 3

N-1431 As

Tel. (47) 64 94 44 00
Fax. (47) 64 94 44 10

PANAMA

Direccion General del Registro

de la Propiedad Industrial (DIGERPI)
Ministerio de Comercio e Industrias
Apartado 9658 — Zona 4
Panamé 4

Tel (507) 227 39 87 /227 25 35
Fax (507) 227 21 39/ 275 604
e-mail: digerpi@sinfo.net

PARAGUAY

Ministerio de Agricultura y Ganaderia
Direccion de Semillas (DISE)

Gaspar R. de Francia No. 685

¢/ Mcal. Estigarribia

San Lorenzo

Tel. (595) 21 58 22 01
Fax. (595) 21 58 46 45

POLAND

Research Center for Cultivar Testing
(COBORU)
63-022 Slupia Wielka

Tel. (48-61) 28523 41
Fax. (48-61) 285 35 58
e-mail: coboru@bptnet.pl

PORTUGAL

Centro Nacional de Registo de Variedades
Protegidas (CENARVE)

Edificio Il da DGPC

Tapada da Ajuda

P-1300 Lisboa

Tel. (351-213) 613 216
Fax. (351-213) 613 222
e-mail: dgpc.cenarve@mail.telepac.pt

REPUBLIC OF KOREA

The Director General

National Seed Management Office
Ministry of Agriculture and Forestry
433 Anyang-6-dong

Anyang City 430-016

Tel: (+82-31) 467-0150
Fax: (+82-31) 467-0161
E-mail: chakim@seed.go.kr

REPUBLIC OF MOLDOVA

State Commission for Crops Variety Testing
and Registration

Ministry of Agriculture

Bul. Stefan cel Mare 162

C.P. 1873

2004 Chisinau

Tel. (373-2) 24 62 22
Fax. (373-2) 24 69 21
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ROMANIA

State Office for Inventions and Trademarks
(OSIM)

5, lon Ghica Str., Sector 3

P.O. Box 52

70018 Bucharest

Tel. (40-1) 315 90 66
Fax. (373-2) 312 38 19
E-mail: office@osim.ro
http://www.osim.ro

RUSSIAN FEDERATION

State Commission of the Russian Federation

for Selection Achievements Test and Protection
Orlicov per., 1/11
107139 Moscow

Tel. (7-095) 204 49 26

Fax. (7-095) 207 86 26

e-mail: desel@agro.aris.ru
http://www.angelfire.com/mi/soundsbyte

SLOVAKIA

Ministry of Agriculture
Dobrovicova 12
812 66 Bratislava

Tel. (421-7) 306 62 90
Fax. (421-7) 306 62 94

SLOVENIA

Ministry for Agriculture, Forestry and Food
(MAFF)

Administration for Plant Protection and Seeds
Dunajska 58

1000 Ljubljana

Tel. (386-1) 436 33 44/ 436 34 82
Fax. (386-1) 436 33 12
e-mail: UVRSR@gov.si

SOUTH AFRICA

The Registrar

National Department of Agriculture
Directorate: Genetic Resources
P.O. Box 25322

Gezina 0031

Tel. (27-12) 808 03 65, 808 50 80
Fax. (27-12) 808 03 65, 808 50 80
E-mail: variety.control@nda.agric.za

SPAIN

Oficina Espafiola de Variedades Vegetales
(OEVV)

Ministerio de Agricultura, Pesca y Alimentacion
Av. Ciudad de Barcelona N° 6

Madrid 28007

Tel. (34) 91 347 65 93
Fax. (34) 91 347 67 03

SWEDEN

Postal address:

Statens vaxtsortndmnd
National Plant Variety Board
Box 1247

S-171 24 Solna

Visitors’ address:

Sundbybergsvagen 9
S-171 73 Solna

Tel. (46-8) 783 12 60, 783 12 61
Fax. (46-8) 83 31 70
E-mail: info@vaxtsortnamnden

SWITZERLAND

Bundesamt fiir Landwirtschaft
Biro fir Sortenschutz
Mattenhofstr. 5

CH-3003 Bern

Tel. (41-31) 322 25 24

Fax. (41-31) 322 26 34

E-mail: manuela.brand@blw.admin.ch
http://www.blw.admin.ch
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TRINIDAD AND TOBAGO

Controller

Intellectual Property Office
Ministry of Legal Affairs
72-74 South Quay

Port of Spain

Tel. (1-868) 625 99 72, 627 95 67
Fax. (1-868) 624 12 21
E-mail: info@ipo.gov.tt

UKRAINE / UCRANIA

State Services for Plant Variety Rights Protection
15, Henerala Rodimtseva str.
03041 Kyiv

Tel. (380-44) 257 99 33
Fax. (380-44) 257 99 34
E-mail: vartest@iptelecom.net.ua

UNITED KINGDOM

Department for Environment, Food & Rural
Affairs (DEFRA)

The Plant Variety Rights Office and Seeds
Division

White House Lane

Huntingdon Road

Cambridge CB3 OLF

Tel. (44-1223) 34 23 81
Telex 817 422 pvscam g
Fax. (44-1223) 34 23 86
E-mail: h.hamilton@pvs.maff.gsi.gov.uk

UNITED STATES OF AMERICA

The Commissioner of Patents and Trademarks
Patent and Trademark Office

Box 4

Wiashington, D.C. 20231

Tel. (1-703) 305 93 00
Telex 710 955 06 71
Fax (1-703) 305 88 85

The Commissioner

Plant Variety Protection Office
Agricultural Marketing Service
Department of Agriculture
Beltsville, Maryland 20705-2351

Tel. (1-301) 504 55 18
Fax. (1-301) 504 52 91

URUGUAY

Instituto Nacional de Semillas (INASE)
Cno. Bertolotti s/n y R-8 km. 28.8 — Pando -
Canelones

Direccioén Postal: Casilla de Correos 7731
Pando

90.000 Canelones

Tel. (598-2) 288 7099

Fax. (598-2) 288 7077

E-mail: inasepre@adinet.com.uy
Pagina Web : www.chasque.apc.org/inase

Not yet member of UPOV

EUROPEAN UNION

Postal address:

Community Plant Variety Office
P.O. Box 2141

F-49021 Angers Cedex 02
France

Visitors’ address:
3, boulevard Foch
F-49004 Angers
France

Tel. (33-2) 41 25 64 32
Fax. (33-2) 41 25 64 10|
Web: www.cpvo.eu.int
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LEGISLATION

ARGENTINA

SEED LAW - FARMER’S PRIVILEGE

MEASURES ADOPTED* IN CONNECTION WITH THE
“FARMER’S PRIVILEGE” PROVIDED FOR IN
ARTICLE 27 OF LAW 20.247 ARE THE FOLLOWING:

Article 1. (The Directorate of the National Seeds Institute
decrees that:) The conditions determining eligibility for the
“farmer’s privilege” provided for in Article 27 of Law 20.247
are the following:

(@) Tobeafarmer.

(b) To have acquired the original seed legally.

(c) To have obtained the present seed from that legally ac-
quired,;

(d) Tosetaside from the harvested grain the amount of seed
that will be used for subsequent sowing, distinguishing
it by variety and quantity, prior to processing.

There shall be no farmer’s privilege where the farmer has ac-
quired seed for sowing otherwise than by setting it aside him-
self, whether free of charge or for consideration (purchase,
exchange, donation, etc.).

(e) The purpose of the seed set aside to be sowing by the
farmer on his own farm and for his own use.

Purposes other than sowing by the farmer shall not be covered
by Article 27 of Law No. 20.247.

The purposes of sale, permutation or exchange by the farmer
himself or through an intermediary are expressly excluded.

The exception shall benefit the farmer alone and not third par-
ties.

(f)  The seed set aside for the farmer’s own use shall be kept
separate from the remainder of the grain, its identity and
individuality being preserved from the time at which it
is taken from the land by the farmer, and that identity
shall be maintained throughout the process of process-
ing, packaging and storage up to the time at which it is
sown on the farmer’s land.

A person interested in availing himself of the farmer’s
privilege shall prove compliance with the conditions set
forth in this Article.

Article 2. Neither the breeder’s authorization under
Article 44 of Decree No. 2183/91 nor labelling of the seed
under Article 9 of Law No. 20.247 shall be required in the
case of the farmer setting aside, packaging, storing, deposit-
ing and sowing seed in any of the plots that constitute his farm
without altering the boundaries thereof.

For the purposes of this Article, “farm” means the various plots
of land of one and the same owner, regardless of the nature of
the tenancy.

In the event of the seed having to be moved from one plot of
land to another that belongs to the same owner, the move shall
be recorded in the relevant documentation (waybill, consign-
ment note, guide, etc.). The documentation shall give the name
of the farmer, the plots of land from which the seed comes and
for which it is destined, the amount of seed and its variety and
the dates of sending and arrival of the seed; the documenta-
tion shall remain in the farmer’s possession, and shall be pre-
sented or handed over at the request of the National Seeds
Institute.

Where the seed present on the land or farm of the farmer is
covered by the concepts of “exposed to the public” or “deliv-
ered to users for whatever reason” provided for in Article 8 of
Decree No. 2183/91, the seed shall be labelled and the owner
shall have the authorization of the owner of the cultivar, in the
case of protected varieties, depending on the various situa-
tions provided for in Article 41(c), (d), (9), (h), (i) and (j) of
the said Decree.

Avrticle 3. Where the farmer decides to package and/or store
the seed of a protected variety set aside for his own use in a
cooperative, warehouse, plant or deposit belonging to a third
party, whether natural person or legal entity, he shall, suffi-
ciently in advance of the removal of the seed from his land,
seek the permission of the owner of the variety in an recorded
communication (registered letter, telegram with advice of re-
ceipt, etc.).

The breeder-owner shall inform the farmer in a recorded com-
munication of his acceptance or rejection of the request for
permission within a period not exceeding 30 working days
following the date of receipt thereof.

The silence of the breeder in response to the request for per-
mission shall be considered acceptance thereof on expiry of
the aforesaid period.

Avrticle 4. The farmer who delivers seed to a third party for
processing and/or deposit with a view to his own use thereof
shall take responsibility for its identity (variety of the species),
and shall so state on the identification label.

Avrticle 5. For the purposes of the foregoing Article, the pro-
cessor or depositary shall ask the farmer for a document in
duplicate, signed by the latter, which shall compulsorily con-
tain the following particulars:

* Adopted on February 28, 1996. Translation from Spanish prepared by the Office of the Union.

Seed Law 20.247 - Measures adopted concerning the
Farmer’s Privilege - page 1

ARGENTINA



20

PLANT VARIETY PROTECTION

No. 94 — December 2002

(@ Full name of the farmer, with, in the case of legal enti-
ties, corporate designation and the position occupied by
the signatory within it, including the relevant confirma-
tory stamp or seal;

(b) True address of the farmer or domicile in the case of
legal entities;

(c) Document number of the signatory;

(d) Assurance that the intended purpose of the seed deliv-
ered is exclusively the recipient’s own use (Article 27 of
Law No. 20.247);

(e) Declaration, by the farmer, of the variety or varieties of
seed to be delivered, with an express mention of the num-
ber of gross kilograms for each variety;

(f)  Declaration of the exact location of the plot or plots of
the farmer’s land on which the seed is to be sown, with
specific details of the place in which it is situated (de-
partment, district, etc.), and the means of access to it
from the place of processing;

(9) Type of occupancy of the building or buildings speci-
fied in paragraph (f) (ownership, rental, leasehold, etc.);

(h) Period, with the details of the probable starting or end-
ing date of the sowing of the seed intended for own use
on the property referred to in (f);

(i)  Period of time in which the seed in question will be held
on deposit, and approximate date of removal.

Avrticle 6. The document shall be received by the processor or
depositary, who shall record on it the date of receipt, and de-
liver the copy to the farmer, keeping the original in his posses-
sion.

The processor or depositary shall request of the farmer a copy
of the breeder-owner’s authorization, or of the request for au-
thorization in the event of refusal, in respect of each protected
variety, which shall bear the signature of the farmer and be
accompanied by the aforementioned document.

The processor of depositary shall be under the obligation to
keep on file for a minimum period of 18 months following
receipt, entirely on his own responsibility, all the documenta-
tion provided for in this Article.

If any of the particulars under Article 5 are different, the farmer
shall draw up a new document in duplicate incorporating the
changes, and shall hand it to the processor or depositary within
a period not exceeding seven days of the change being ob-
served, and the latter shall act as specified earlier.

Article 7. The document provided for in the foregoing Article
shall have the character of a sworn statement by the farmer in
which he assumes total responsibility for the particulars set
down therein.

Similarly, the processor or depositary shall be responsible for
the veracity of the particulars reported by the farmer as speci-
fied in Article 5(a), (b), (c) and (i), having had to verify their
accuracy.

Avrticle 8. The processor or depositary shall issue the farmer a
certificate of deposit for the seed that the latter hands to him
for his own sowing, with pre-printed correlative numbering.

The certificate of deposit shall specify the proper name or cor-
porate designation of the farmer and his address, the species
and variety of the seed, its weight according to the official
weighing carried out, a statement to the effect that it is seed
for own use within the meaning of Article 27 of
Law No. 20.247, the estimated date of delivery of the reserved
seed to the farmer and a record of the farmer’s submission of
the authorization or authorizations of the breeder-owners in
the case of protected varieties.

Article 9. Once the farmer’s seed has been processed, the
packaging shall bear a special label which shall differ in color
and characteristics from the labels used for commercial seed,
measuring not less than 20cm x 20cm on which shall be printed
in distinct and readily legible lettering the notice “FARMER’S
SEED FOR OWN USE; ARTICLE 27 OF LAW NO. 20.247.”

The label shall compulsorily give also the following informa-
tion:

(@) Proper name of the farmer, or corporate designation in
the case of legal entities, and private or business address;

(b)  Proper name or corporate designation, address and reg-
istration number in the National Register of Seed Trade
and Control of the processor or identifier;

(¢) Name of the species;
(d) Name of the variety;

(e) Percentage of physico-botanical purity by weight, where
lower than the values specified by regulation;

(f) Percentage of germination by number, where below the
values specified by regulation;

(9) Net contents;
(h) Year of harvesting;

(i) “Treated seed - poison” in red lettering where the seed
has been treated with toxic substances.

The following notice shall be added on the back of the same
label, in a prominent place and in distinct capital letters: “The
identity of this seed has been declared by ............. in (address)
............... The seed covered by this label may not be used for
a purpose other than sowing on his land by the person named
thereon as provided in Article 44 of Decree 2183/91. Any
sale, marketing or delivery in whatever form is prohibited on
pain of the possessors of the seed being liable to the sanctions
provided for in Chapter VII of Law 20.247.”

Seed Law 20.247 - Measures adopted concerning the
Farmer’s Privilege - page 2
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Avrticle 10. The processor or depositary shall be the person
responsible for the correct labelling of the seed as specified in
the foregoing Article, namely in the form of labels supplied by
the farmer or manufactured on his instructions, and for having
the appropriate authorization or request for authorization in
the event of refusal, for protected varieties supplied by the
owner-breeders to the farmer as provided in Article 6 hereof.
Where the farmer has not secured the authorization specified
in the foregoing paragraph, the processor and/or depositary
shall be under the obligation to serve notice on the breeder-
owner to give his authorization in order that the packaging
and storage of the said seed may proceed in accordance with
Acrticle 41(b) and (i) of Decree 2183/91.

To that end he shall submit, together with the request for au-
thorization, a copy of the document handed to him by the farmer
under Article 5.

The breeder shall respond within the period specified in Ar-
ticle 3, which provision shall apply fully to the present case.
The processor, depositary or identifier who fails to comply
with the obligations specified in this Article shall be liable to
the appropriate sanctions under Chapter V1l of Law No. 20.247.

Article 11. The documentation specified in the foregoing Ar-
ticles shall be submitted to the inspectors of the National Seeds
Institute at their request, on pain of application of the sanc-
tions provided for in Articles 38 and 39 of Law No. 20.247.

Avrticle 12. Where the breeder-owner refuses the authoriza-
tion requested under Article 3 or 10 hereof, the farmer shall
submit to INASE, without need for any advance notice, a copy

of the request submitted to the breeder and of the notice of
refusal, duly signed by the person concerned, as all the docu-
mentation specified in Article 5 shall be.

The farmer shall likewise specify the proper name or corpo-
rate designation, address and registration number in the Na-
tional Register of Seed Trade and Control of the processor or
depositary to whom or which his seed will be delivered, the
period of time in which the seed will be processed and depos-
ited, the probable date of its removal, subject to the recorded
communication to the Certification and Control Directorate,
with 30 days of advance notice, of the date of sowing of the
seed and the designation of the land on which it will be sown,
accompanied by a plan of the property and certified copies of
the documentation supporting his ownership.

INASE, when in possession of the documentation required
under this Article, together with such additional documenta-
tion as it may consider relevant, shall proceed to evaluate and
verify the claimed own use and issue a finding thereon.

Failure by the farmer to submit all the documentation and in-
formation specified in this Article within the periods mentioned,
and any additional documentation and information that may
have been required, shall result in rejection of the request for
the farmer’s privilege under Article 27 of Law No. 20.247.

Avrticle 13. The foregoing shall be communicated, published,
conveyed to the Directorate of Official Registration and placed
on record.

Seed Law 20.247 - Measures adopted concerning the
Farmer’s Privilege - page 3
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BELARUS

PLANT VARIETY PATENT LAW*

This Law shall govern both economic and moral rela-
tions arising out of the breeding (discovering, developing),
legal protection and use of patented varieties of plants.

The provisions of this Law shall apply to the plant gen-
era and species according to a list as established by the Cabi-
net of Ministers of the Republic of Belarus.

TITLEI
LEGAL PROTECTION OF VARIETIES OF PLANTS
Article 1
Definitions
For the purposes of this Law:

“harvested material” shall mean entire plants or parts of
plants disposed of for the purposes other than reproduction of
avariety;

“propagating material” shall mean plants, seeds, seed-
lings, bulbs or any other parts of plants intended for the pur-
poses of multiplication;

“creator (breeder) of a variety” shall mean the person
who, by his creative activity, bred the variety;

“variety” shall mean a group of plants which, irrespec-
tive of whether the conditions of patentability are fully met,
can be defined by the expression of the characteristics result-
ing from a given genotype or combination of genotypes, and
can be distinguished from any other group of plants of the
same botanical taxon by the expression of at least one of the
said characteristics. The variety may be represented by a plant
or by two or more plants, or by a part or by two or more parts
of a plant, provided that the part or the parts in question may
be used for reproduction of entire plants of the variety.

“protected variety” shall mean a variety registered in
the Official Register of Protected Varieties of the Republic of
Belarus (hereinafter referred to as the “Register of Protected
Varieties”).

Avrticle 2

Conditions of Patentability of a Plant Variety

A variety shall be granted legal protection where the
variety is

- new,
- distinct,

- uniform and
- stable.

A variety shall be deemed to be new if, at the date of
filing of the application for the grant of a plant patent (herein-
after referred to as the “application”), propagating or harvested
material of the variety has not been sold or otherwise disposed
of to others, by or with the consent of the breeder or his suc-
cessor in title, for purposes of exploitation of the variety in the
territory of the Republic of Belarus earlier than one year be-
fore that date, and

- in the territory of any other State earlier than four
years or, in the case of trees and of vines, earlier
than six years before the said date.

The variety shall be deemed to be distinct if it is clearly
distinguishable from any other variety whose existence, at the
date of the filing of the application, is a matter of common
knowledge.

Common knowledge may be established by reference
to the fact that it is public knowledge that another variety is
produced, reproduced, conditioned for the purpose of propa-
gation, stocked for any of the above-mentioned purposes, of-
fered for sale, sold, exported or imported.

The filing of an application for the granting of a title of
protection for another variety, in any country, shall be deemed
to render that other variety a matter of common knowledge,
provided that the application leads to the granting of a patent,
of a breeder’s right or of any similar means of protection or to
the entering of the said other variety in the official register of
varieties.

The variety shall be deemed to be uniform if, having
regard to the particular features of its propagation, its plants
are sufficiently uniform in their characteristics.

* Entered into force on July 1, 1995. Translation prepared by the Office of the Union.
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The variety shall be deemed to be stable if its essential
characteristics remain unchanged after repeated propagation
or, in the case of a particular cycle of propagation, at the end
of each cycle.

The essential characteristics which permit a variety to
be defined and distinguished may be either morphological or
physiological, but, in any case, must be capable of precise de-
scription.

Atrticle 3

Legal Protection of the Variety

The right to a variety is protected by the State and shall
be attested by a plant variety patent (hereinafter referred to as
a “plant patent”).

The plant patent shall be granted by the State Patent
Office of the Republic of Belarus (hereinafter referred to as
the “Patent Office”) and shall attest the authorship of the vari-
ety, the priority date of the variety and the exclusive right of
the owner of the plant patent to use the variety, except for
limitations specified in this Law.

The plant patent shall produce its effects for 25 years
following the date of registration of the variety in the Register
of Protected Varieties.

The scope of protection of a variety shall be defined by
its official description registered in the Register of Protected
Varieties and by the sample of plant material of the variety in
the reference collection of the State Committee for the Testing
of Varieties to the Republic’s Authority for the Administration
of Agriculture (hereinafter referred to as the “State Commit-
tee”).

The official description should contain the morphologi-
cal, physiological and other characteristics of the variety on
which the grant of the plant patent is based; if deemed neces-
sary, it may be supplemented or amended by the State Com-
mittee.

TITLE NI

CREATORS AND PLANT PATENT OWNERS

Atrticle 4

Creator (Breeder) of the Variety

The person whose creative work has resulted in the va-
riety shall be recognized as the creator (breeder).

Where the variety is the result of the joint creative work
of two or more persons, those persons shall all be recognized
as joint creators. The conditions governing the exercise of the
rights in the variety jointly created by two or more persons
shall be determined by agreement between them.

Persons who have made no personal creative contribu-
tion to the breeding of the variety, having merely provided the
creator (or creators) with technical, organizational or material
assistance, or helped in the securing of rights in the variety,
shall not be recognized as joint creators.

The authorship of the variety shall belong to the creator
and shall be an inalienable personal right. That right shall
benefit from protection of unlimited duration.

The creator of the variety who is not the owner of the
plant patent in that variety shall receive remuneration from
the owner of the plant patent on the basis of agreement be-
tween them.

Article 5

Owner of the Plant Patent

The plant patent shall be granted:
- to the creator (or creators);

- tothe person or persons (whether natural persons or
legal entities) who, subject to the existence of a con-
tract, is or are mentioned by the creator (or creators)
in the application or in the request filed with the
Patent Office prior to the registration of the variety;

- tothe creator’s heir.

Where a salaried employee (hereinafter referred to as
“employee”) creates a service variety as a result of a specific
task entrusted to him by his employer, the plant patent shall be
granted to the employer if the employee and the employer have
entered into a contract that so provides.

A variety shall be deemed to be a service variety if the
variety relates to the employer’s area of activity, and if the
employee created it in connection with work forming part of
his duties, or used data or means that his employer has put at
his disposal.

In such a case the employee shall be bound to inform
his employer in writing of the service variety that he has cre-
ated. The employer, in his turn, shall inform the employee in
writing, within three months following the date on which he
received the said information from him, whether he intends to
apply for a plant patent. If the employee and the employer
have not entered into a contract concerning the right to the
plant patent, or if the employer has elected not to apply for a
plant patent or failed to respond within the three-month pe-
riod, the plant patent shall be granted to the employee who
created the variety. In that case the employer shall be entitled
to use the variety under conditions specified in a license agree-
ment.

Other relations concerning service varieties created by
employees in the course of their work shall be regulated by
the laws of the Republic of Belarus.
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Atrticle 6

The Rights of the Plant Patent Owner

The following acts in respect of the propagating mate-
rial of the protected variety shall require the authorization of
the owner of the plant patent:

(a) production or reproduction (multiplication),

(b) conditioning for the purpose of propagation,

(c) offering for sale,

(d) selling or other marketing,

(e) exporting,

(f) importing,

(g) stocking for the purposes mentioned in (i) to (vi),
above.

The owner of the plant patent may at his discretion make
any such authorization subject to conditions and limitations.

The acts referred to in indent one of this Article in re-
spect of harvested material obtained through the unauthorized
use of propagating material of the protected variety shall also
require the authorization of the owner of the plant patent, un-
less the owner has had reasonable opportunity to exercise his
right in relation to the said propagating material.

Atrticle 7

Essentially Derived and Certain Other Varieties

The provisions of Article 6 of this Law shall also apply
in relation to

- varieties which are essentially derived from the pro-
tected variety where the protected variety is not it-
self an essentially derived variety,

- varieties which are not clearly distinguishable in ac-
cordance with Article 2 from the protected variety
and

- varieties whose production requires the repeated use
of the protected variety.

A variety shall be deemed to be essentially derived from
another variety (“the initial variety”) when

- itis predominantly derived from the initial variety,
or from a variety that is itself predominantly derived
from the initial variety, while retaining the expres-
sion of the essential characteristics that result from
the genotype or combination of genotypes of the
initial variety;

- itisclearly distinguishable from the initial variety;
and

- except for the differences which result from the act
of derivation it conforms to the initial variety in the
expression of the essential characteristics that result
from the genotype or combination of genotypes of
the initial variety.

Essentially derived varieties may be obtained by the se-
lection of a natural or induced mutant, or of a somaclonal
mutant, the selection of a mutant individual from plants of the
initial variety, backcrossing, or transformation by genetic en-
gineering.

Atrticle 8

Exceptions to the Rights of the Plant Patent Owner

The rights of the owner of the plant patent shall not ex-
tend to

- acts done privately and for non-commercial pur-
poses;

- acts done for experimental purposes; and

- acts done for the purpose of breeding other varieties
and, except where the provisions of Article 7 of this
Law apply, acts referred to in Article 6 of this Law
in respect of such other varieties.

Atrticle 9

Exhaustion of the Plant Patent Owner’s Rights

The plant patent owner’s rights shall not extend to acts
concerning any material of the protected variety which has
been sold or otherwise marketed by the owner of the plant
patent or with his consent in the territory of the Republic of
Belarus or which has been exported by him into a country
which does not protect varieties of the botanical species to
which the variety belongs for processing or final consumption
purposes.

The provisions of indent one of this Article shall not
apply where the selling or other marketing involves further
propagation of the variety in question or an export of material
of the variety to enable the propagation of the variety in a
country which does not protect varieties of the plant genus or
species to which the variety belongs.

TITLE N

PROCEDURE FOR THE GRANT OF THE PLANT
PATENT

Atrticle 10

Application for a Plant Patent

The application for a plant patent shall be filed with the
Patent Office:

- by the creator (breeder);

- by the employer where the circumstances specified
in indent two of Article 5 of this law obtain;
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- by the person, whether natural person or legal en-
tity, to whom the creator or the employer has con-
tractually assigned the right to file an application or
to whom that right has been transferred by succes-
sion.

The application may be filed through a patent attorney
registered to practice before the Patent Office or through an
authorized agent resident in the Republic of Belarus.

Natural persons residing outside the Republic of Belarus
or legal entities having their headquarters in a foreign country
shall, for the grant and maintenance of plant patents in the
Republic of Belarus, only act through patent attorneys or au-
thorized agents.

The application shall relate to one variety and shall con-
tain:

a completed application form as supplied by the
Patent Office;

- acompleted technical questionnaire as supplied by
the Patent Office;

- apower of attorney where the application is filed
through a patent attorney or an authorized agent;

- adocument attesting payment of the prescribed fee
or exemption from such payment or the existence of
circumstances that warrant a partial reduction in the
said fee.

The requirements that have to be met by the elements
constituting an application shall be specified by the Patent
Office.

For the purposes of the examination, the Patent Office
may require the furnishing of other necessary documents and
plant materials.

Article 11

Assignment of the Right to the Plant Patent
and of the Right to Use a Variety

The right to the plant patent and the right conferred by
the plant patent to use the variety may, under the plant patent
transfer or under the license contract, be assigned to any natu-
ral person or legal entity.

The contract shall be registered with the Patent Office,
failing which it shall be deemed null and void.

Avrticle 12

Priority of a Variety

The priority of a variety shall be determined by the date
of receipt, by the Patent Office, of the application containing
the elements referred to in indent four of Article 10 of this
Law.

The priority of a variety may be determined by the date
on which an initial application in respect of the same variety
was filed in a State with which the Republic of Belarus is party
to a bilateral or international multilateral agreement for the
protection of plant varieties, provided that the Patent Office
receives the application for which such priority is claimed
within 12 months from the said date.

The applicant who wishes to avail himself of the right
of priority of the initial application shall state the fact on filing
the application with the Patent Office. A copy of the docu-
ments which constitute the first application, certified to be a
true copy by the authority with which that application was
filed and samples or other evidence that the variety, which is
the subject matter of both applications is the same, shall be
furnished within a period of three months.

The applicant shall be allowed a period of two years
after the filing of the application, where the first application
has been rejected or withdrawn, in which to furnish any nec-
essary documents or materials required for the purpose of the
examination.

Avrticle 13

Variety Denomination

The variety shall be designated by a denomination which
will be its generic designation.

The denomination of a variety must be short. It must
enable the variety to be identified. It must be different from
every denomination which designates an existing variety of
the same botanical species or of a closely related species. The
denomination must not be liable to mislead or to cause confu-
sion concerning the characteristics, origin or value of the vari-
ety, or the identity of the creator or of the plant patent owner.

The denomination of a new variety shall be submitted
by the applicant to the Patent Office. If it is found that such
denomination does not satisfy the requirements of indent one
of this Article, the Patent Office shall refuse to register it and
shall require the applicant to propose another denomination
within a period of two months.

The denomination shall be registered in the Register of
Protected Varieties at the same time as the protected variety is
registered therein.

When the protected variety is offered for sale or other-
wise marketed, it shall be permitted to associate a trade mark,
trade name or other similar indication with the registered vari-
ety denomination, provided that, where such an indication is
so associated, the denomination must nevertheless be easily
recognizable.

Any person who offers for sale or markets propagating
material of the protected variety shall be obliged to use the
denomination of that variety within the territory of the Repub-
lic of Belarus or within the territory of any State with which
the Republic of Belarus is party to a bilateral or international
multilateral agreement for the protection or plant varieties, even
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after the expiration of the term of the plant patent in that vari-
ety, except where prior rights prevent such use.

Prior rights in a trade mark, trade name or other similar
indication, when in possession of third persons who are not
applicants, shall not be affected.

If, by reason of a prior right, the use of the denomina-
tion of a variety is forbidden to the person who is obliged to
use it, the Patent Office shall have the right to require that the
plant patent owner submits another denomination for the
variety.

The variety denomination submitted to the Patent Of-
fice must be the same as that submitted in any State with which
the Republic of Belarus is party to a bilateral or international
multilateral agreement for the protection of plant varieties.
Such denomination shall be accepted by the Patent Office,
unless it considers such denomination unsuitable by virtue of
indent one of this Article.

Article 14

Examination of the Application

The examination of the application, which shall consist
in an examination as to form and a substantive examination,
shall be carried out by the Patent Office in accordance with
this Law and the implementing regulations thereof drawn up
by the same Office.

The applicant shall have the right, on his own initiative
or at the request of the official patent examiner, to intervene,
in person or through his patent attorney or authorized agent,
to settle questions raised in the course of the examination as to
form and the substantive examination.

In the course of the examination the applicant shall have
the right, on his own initiative or upon request, to complete,
specify or correct elements of the application, on condition
that the identity of the variety in respect of which the applica-
tion is filed remains the same.

Additional elements filed at the invitation of the Patent
Office or of the State Committee shall be filed within two
months following the date of receipt of the invitation. The
response period may be prolonged at the applicant’s request,
provided that the said request reaches the Patent Office before
the current period expires. In that case the examination pe-
riod shall be prolonged accordingly.

If the applicant has failed to keep to the prescribed pe-
riod or has not responded to the examiner’s invitation, the
application shall be deemed to have been withdrawn.

The application may be withdrawn at the applicant’s
request.

Applications taken into consideration by the Patent Office shall
not be returned to the applicant.

Atrticle 15

Examination of the Application as to Form

The application shall undergo examination as to form
within one month following the date of receipt thereof by the
Patent Office.

The examination as to form of the application shall serve
to ensure that the requisite documents are all present and to
determine whether the claimed variety in respect of which the
application is made relates to the subject matter eligible for
protection under this Law.

If necessary, the applicant may be invited to supply more
details on his application within two months following the date
of receipt of the invitation. In that case the examination pe-
riod shall be prolonged accordingly.

If it is found that the variety in respect of which the
application is made does not relate to the subject matter eli-
gible for protection under this Law, or that the applicant has
not provided the necessary additional details within the time
set or that he has not submitted the documents that were miss-
ing on the date of receipt of the application, the said applica-
tion shall not be taken into consideration and the applicant
shall be notified accordingly.

If the application is taken into consideration, the Patent
Office shall inform the applicant of the priority date that it has
accorded to the variety.

In the event of disagreement with the decision taken on
the examination as to form, the applicant shall have the right
to appeal to the Examination Appeal Board of the Patent Of-
fice (hereinafter referred to as the “Appeal Board”) against
the decision within two months following the date on which
he received notice thereof. The appeal shall be ruled upon
within one month following receipt thereof.

Atrticle 16

Publication of the Application

The Patent Office shall publish the particulars of every
application that has successfully undergone examination as to
form on expiration of a period of six months from the date of
completion of the said examination. The list of published par-
ticulars shall be determined by the Patent Office. After the
particulars of the application have been published, any person
shall have the right to acquaint himself with the application
documents.

Publication of the particulars of the application shall
not take place where, before the publication period expires,
the decision to grant a plant patent has been taken or the appli-
cation has been withdrawn or has been the subject of a final
decision of refusal.

The creator of the variety may forgo being mentioned
as such on publication of the particulars of the application if
he is not the prospective owner of the plant patent.
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Avrticle 17

Provisional Legal Protection

A variety in respect of which an application has been
filed shall enjoy provisional legal protection as from the date
of publication of the particulars of the application and up to
the date of registration of the variety in the Register of Pro-
tected Varieties.

Any natural person or legal entity using the claimed
variety during the period specified in indent one of this Article
shall pay compensation to the owner of the plant patent after
the grant thereof, in an amount to be determined by agreement
between the parties. The provisional legal protection shall be
deemed never to have been granted where a final decision of
refusal has been taken.

During the period of the provisional legal protection,
the applicant shall enjoy the rights of the owner of the plant
patent as referred to in Articles 6 and 7 of this Law.

Aurticle 18

Substantive Examination of the Application

The substantive examination of the application shall
serve to determine the priority date of the variety where that
date has not been determined in the course of the examination
as to form, and to ascertain whether the variety is patentable.

The substantive examination shall include the ascertain-
ing of the novelty of the variety, and also the assessment of the
distinctness, uniformity and stability of the variety and shall
be performed within the time limits and on the basis of testing
techniques to be established by the State Committee.

In the course of the assessment of the distinctness, uni-
formity and stability of the variety, the State Committee may,
if deemed necessary, base its assessment:

- on growing or other tests with material of the
variety carried out by the State Committee;

- ontestresults obtained under agreements concluded
with organizations, institutions or individual persons
of the Republic of Belarus, or with the competent
authorities for testing varieties in States with which
the Republic of Belarus is party to bilateral or mul-
tilateral agreements for the protection of plant vari-
eties;

- on tests conducted by or on behalf of the applicant
whether inside or outside the Republic of Belarus.

The State Committee may require the applicant to fur-
nish all the necessary information, documents or propagating
material, or to invite the applicant to conduct certain tests by
himself.

The Patent Office shall base the results of the substan-
tive examination as to distinctness, uniformity and stability on
the report and the opinion of the State Committee and shall

take the decision to grant a plant patent or to refuse the appli-
cation.

The applicant shall have the right to acquaint himself
with the documents used in the course of the examination, and
to inspect the testing procedure.

The applicant may, within two months following the date
on which he received the decision on his application, request
copies of the documents cited against it, and also test results.

Aurticle 19

Appeal Against the Decision on the Application and
Restoration of Rights Determined by Time Limits

In the event of disagreement with the decision taken on
the substantive examination, the applicant shall have the right,
within three months following the date on which he received
the decision or, if he so requested, copies of the documents
cited against his application or test results, to appeal to the
Appeal Board stating his arguments. The appeal shall be con-
sidered within four months following the date of receipt thereof.
In the case of a complex application, that period may be pro-
longed with the agreement of the applicant. The applicant
shall have the right, either in person or through his agent, to
take part in the consideration of his appeal.

The applicant may appeal to the courts against the rul-
ing of the Appeal Board within a period of one year following
the date on which the said ruling was made.

The applicant who has failed to observe the time limits
specified in indents three and four of Article 14, in indents
three and six of Article 15, in indent seven of Article 18 and in
indents one and two or Article 19 of this Law may have his
rights restored by the Patent Office if he presents a legitimate
excuse and pays a fee.

The request for restoration of a right determined by a
time limit may be filed not later than twelve months after the
time limit in question has expired.

Avrticle 20

Publication of the Particulars of the Plant Patent

The Patent Office shall, after the decision to grant a plant
patent has been taken, and subject to the payment of the issue
fee by the applicant, publish the particulars of the plant patent
in its official Bulletin. Those particulars shall include the name
of the plant patent owner and the name of the creator (or cre-
ators), except where the latter has (or have) elected not to be
mentioned as such, the effective date of the plant patent, the
denomination of the protected variety and the description
thereof.

The full list of published particulars shall be determined
by the Patent Office.
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The plant patent owner shall have the right to file with
the Patent Office a request for correction of unintentional mis-
takes in the plant patent, provided that the scope of legal pro-
tection is not thereby extended.

Article 21

Registration of the Variety and Grant of the Plant Patent

At the same time as it publishes the particulars of the
plant patent, the Patent Office shall register the variety in the
Register of Protected Varieties and shall grant a plant patent to
the person in whose name the plant patent has been applied
for. If a plant patent has been applied for in the name of two
or more persons, one plant patent shall be issued to them.

The layout of the Register of Protected Varieties and
that of the plant patent and the list of particulars included
therein shall be determined by the Patent Office.

Where the creator is not the plant patent owner, the Patent

Office shall issue him a breeder’s certificate attesting his sta-
tus as creator.

TITLE IV
NULLITY AND CANCELLATION
OF THE PLANT PATENT
Atrticle 22

Nullity of the Plant Patent

Throughout the period of its validity, a plant patent shall
be declared null and void by any natural person or legal entity
when it is established

(1) thatthe conditions of patentability as to novelty and dis-
tinctness of the protected variety were not complied with
at the time of the grant of the plant patent;

(2) that, where the examination decision has been essentially
based upon information and documents furnished by the
applicant (breeder), the conditions of patentability as to
uniformity and stability of the protected variety were not
complied with at the time of the grant of the plant patent,
or

(3) that the plant patent wrongly names the creator or the
plant patent owner, unless it has been transferred to the
true breeder or patent owner.

No plant patent shall be declared null and void for rea-
sons other than those referred to in (1) to (3), above.

The opposition to the grant of the plant patent filed on
the grounds referred to in (1) and (2) of indent one of this

Article shall be considered by the Appeal Board within a pe-
riod of six months following the date on which it was received.

The opposition and the decision of the Appeal Board
that lies therefrom shall be brought to the attention of the plant
patent owner.

In the event of disagreement with the ruling taken by
the Appeal Board on the grounds referred to in (1) and (2) of
indent one, the opponent and the plant patent owner may, within
six months following the date on which the ruling was made,
appeal to the Courts.

The opposition to the grant of the plant patent filed on
the grounds specified in (3) of indent one of this Article shall
be considered by the Appeal Board on the basis of the
Tribunal’s decision on the authorship of a variety or on the
identification of the plant patent owner.

Atrticle 23

Premature Termination of the Plant Patent

The validity of the plant patent shall terminate prema-
turely in the event that:

- it is declared null and void under Article 22 of this
Law;

- the plant patent owner fails to pay the annual plant
patent maintenance fee by the prescribed time limit;

- the plant patent owner files a written request to that
effect with the Patent Office;

- the conditions of patentability as to uniformity and
stability of the protected variety are no longer ful-
filled;

- the owner of the plant patent does not provide the
Patent Office, after being requested to do so and
within a prescribed period, with the information,
documents or material deemed necessary for verify-
ing the maintenance of the variety, or

- where the denomination of the variety is canceled,
with another suitable denomination.

No plant patent shall be prematurely terminated for rea-
sons other than those specified above.

The Patent Office shall publish information concerning
the premature termination of the validity of the plant patent in
its official Bulletin.
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TITLEV

USE OF PROTECTED VARIETIES

Article 24

Use of the Protected Variety

Where two or more persons are owners of the same plant
patent, their relations covered by that plant patent in the use of
the protected variety shall be determined by an agreement be-
tween them. In the absence of an agreement each of the plant
patent owners shall have the right to use the protected variety
at his discretion, except with respect to the licensing and as-
signment of the plant patent.

Any natural person or legal entity wishing to use the
protected variety in the territory of the Republic of Belarus
shall enter into a license agreement with the owner of the plant
patent.

Avrticle 25

License Agreements

Under a license agreement the plant patent owner (li-
censor) grants the right to use the protected variety to a third
party (licensee) within the limits specified in the agreement,
and the latter undertakes to pay the licensor the agreed royal-
ties and to perform such other acts as are provided for in the
exclusive or non-exclusive license agreement. An exclusive
license agreement confers on the licensee the exclusive right
to use the protected variety within the territory and within the
time limits specified in the agreement. The exclusive license
may allow the licensee to grant sublicenses and to seek com-
pensation from the plant patent infringer for damages. In the
absence of any provision to the contrary in the exclusive li-
cense agreement, the licensor shall have the right to use the
plant patent himself.

A non-exclusive license confers on the licensee the right
to use the protected variety with third parties. The non-exclu-
sive license allows the licensor to retain all the rights deriving
from the plant patent, or to perform all the acts specified in
Articles 6 and 7 of this Law and to grant as many non-exclu-
sive licenses as may be possible in respect of all or any of the
acts referred to in the said Articles.

Avrticle 26

Open Licenses

The owner of a plant patent may submit to the Patent
Office, for official publication, a declaration in which he un-
dertakes to grant any person the right to use the protected va-
riety on the basis of a non-exclusive license.

In such a case the fee for the maintenance of the plant
patent shall be reduced by 50% as from the year following the
year of publication of the said declaration.

Any person wishing to use the protected variety shall
be required to enter into a license agreement with the plant
patent owner.

Avrticle 27

Compulsory Licenses

In the event of non-use or insufficient use of the variety
on the territory of the Republic of Belarus three years after the
date of registration of the variety in the Register of Protected
Varieties, any person who wishes to use the protected variety
and is ready to do so may, if unable to enter into a license
agreement with the plant patent owner, bring an action before
the Courts with a view to the grant of a non-exclusive compul-
sory license, in which the limits of the use of the variety, the
amount of royalties, the time limits and procedure for pay-
ment thereof, and also the amount of propagating material of
the protected variety to be provided, shall be specified.

The compulsory license shall not be granted if the owner
of the plant patent can prove that the non-use or insufficient
use of the variety is justified by legitimate reasons.

The compulsory license may be terminated by the court
during the whole period of its duration where the licensee fails

to fulfill the conditions under which that license has been
granted to him.

Avrticle 28

Infringement of the Plant Patent

Any natural person or legal entity using a protected va-
riety in a manner contrary to Articles 6 and 7 of this Law shall
be deemed to be infringing the plant patent.

At the request of the owner of the plant patent, an order
shall be issued that the infringement of the plant patent cease
and the owner of the plant patent shall be compensated by the
infringer for damages sustained in accordance with the laws
in force in the Republic of Belarus.

The exclusive licensee may also bring an action against
the infringer of the plant patent, except where the license agree-
ment provides otherwise.

Avrticle 29

Maintenance of Characteristics of the Protected Variety

The owner of the plant patent shall, throughout the whole
period of the validity of the plant patent, maintain the pro-
tected variety in a condition ensuring that the variety contin-
ues to show characteristics defined for the protected variety at
the date of the grant of the plant patent.

The owner of the plant patent shall be obliged to afford
to the State Committee propagating material of the protected
variety requested by that State Committee to conduct check
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tests as to distinctness, uniformity and stability, including also
facilities to inspect the measures taken for the maintenance of
the variety.

TITLE VI

INSTITUTIONAL BASISFOR THE
LEGAL PROTECTION OF VARIETIES
AND DEFENSE OF THE RIGHTS OF CREATORS
AND PLANT PATENT OWNERS

Atrticle 30
The Patent Office

The Patent Office shall, in accordance with this Law,
carry out an integrated policy in the field of legal protection of
varieties. It shall receive applications for the grant of plant
patents, undertake the examination thereof, reject applications
or grant plant patents, register varieties, issue plant patents,
publish official information, and issue general rules and imple-
menting regulations under this Law.

Atrticle 31

The State Committee

The State Committee shall assess the distinctness, uni-
formity and stability of varieties in respect of which applica-
tions have been filed, prepare reports and give opinions to the
Patent Office on the distinctness, uniformity and stability of
varieties and perform such other functions as are specified in
the Regulations for testing varieties as to patentability to be
enacted by the Cabinet of Ministers of the Republic of Belarus.

Atrticle 32

Judicial Bodies Responsible for Hearing Disputes Arising
From Infringements of Plant Patent Legislation

Disputes arising from infringements of plant patent leg-
islation shall be within the jurisdiction of the people’s district
(or municipal) courts, the Municipal Tribunal of Minsk, the
regional courts, the Supreme Court of the Republic of Belarus,
the Patent Tribunal and the commercial courts.

Atrticle 33

Competence of the Courts Responsible for Hearing Disputes
Avrising From Infringements of Plant Patent Legislation

The competence of district (or municipal) courts, the
Municipal Tribunal of Minsk, the regional courts, the Supreme
Court of the Republic of Belarus and the commercial courts,
in particular, extend to disputes arising from:

- the authorship of a variety;

- the identification of the plant patent ownership;

- violations of the exclusive right to use a protected
variety and of other economic rights of the plant

patent owner;

- conclusion and implementation of license agree-
ments for the use of a protected variety;

- the payment of compensation under this Law.

The nature of the disputes within the jurisdiction of the
Patent Tribunal, and also the organization and method of op-
eration of the Tribunal, shall be laid down by the Law of the
Republic of Belarus on the Patent Tribunal of the Republic of
Belarus.

Article 34

Liability for Infringement of Creators’ (Breeders’) Rights

Any person who usurps authorship, acquires the status
of joint creator (breeder) by force or, without the consent of
the creator, discloses the subject matter of the application, shall
incur liability under the legislation in force.

Atrticle 35

Liability for Infringement of Plant Patent Legislation

Any person who, in pursuance of his duties, shows neg-
ligence or bad faith in the making of an application, the use of
a variety or the payment of remuneration to its creators shall
incur liability under the legislation in force.

An official plant patent examiner shall incur disciplin-
ary liability if he discloses the subject matter of an application
prior to the publication thereof, except where that disclosure,
by its nature, makes him liable to criminal sanctions under the
legislation in force.

Officials and other employees of the Patent Office and
of the State Committee shall not, for the duration of their em-
ployment and for three years following the termination thereof,
either file applications or directly or indirectly acquire entitle-
ment to a plant patent, or make applications on behalf of any
person.

Atrticle 36

Inheritance of Rights

The right to file an application, the right to a plant patent,
the rights of the plant patent owner to a variety, and also the
right to remuneration and profits out of the use of the variety,
shall be inherited.
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TITLEVII

FINAL PROVISIONS

Avrticle 37
Plant Patent Fees

The performance of any legal acts in relation to plant
patents shall be subject to the payment of plant patent fees and
charges. Alist of acts for which fees are payable, the amounts
of the fees and the time limits for the payment thereof, and
also the conditions governing exemption from fees and the
reduction or reimbursement of fees, shall be determined by
the Cabinet of Ministers of the Republic of Belarus.

The fees shall be payable by the applicant, the owner of
the plant patent, and by another interested natural person or
legal entity.

Aurticle 38

Right to Protect Varieties Abroad

The creator (breeder) or his successor in title shall be
entitled to file applications and apply for the grant of plant
patents abroad.

The creator (breeder) or his successor in title may choose
any State, with which the Republic of Belarus is bound by
bilateral or international multilateral agreements for the pro-
tection of plant varieties, at whose competent authority to file
his first application for the grant of a plant patent.

The creator or his successor in title may apply to the
competent authorities of other States party to international mul-
tilateral agreements for the protection of plant varieties for the
granting of plant patents without waiting for the grant to him
of the plant patent by the competent authority of the State with
which the first application was filed.

The Patent Office shall not refuse to grant a plant patent
to the applicant who is a national of any State with which the
Republic of Belarus is bound by bilateral or international mul-
tilateral agreements for the protection of plant varieties and
shall not limit the duration of that plant patent on the ground
that protection for the same variety has not been applied for,
has been refused or has expired in any other such State.

Aurticle 39

Rights of Foreign Natural Persons and Legal
Entities and Stateless Persons

Foreign natural persons and legal entities and stateless
persons shall enjoy the rights provided for in this Law and
other legislative acts on the protection of new varieties of plants
of the Republic of Belarus on the same footing as natural per-
sons or legal entities of the Republic of Belarus.

Aurticle 40

Rights of Enterprises Established in the Republic
of Belarus with Foreign Capital

The provisions of this Law shall apply to enterprises
established in the Republic of Belarus with foreign capital.

Avrticle 41

International Treaties

Ifan international treaty to which the Republic of Belarus
is party contains provisions different from those contained in
this Law, the provisions of the said international treaty shall
be applicable.

Avrticle 42

Effects in Belarus of Authors’ Certificates, Certificates or
Applications Under the Regulations for the
Legal Protection of New Varieties of Plants
in the Soviet Union

The effects of authors’ certificates or certificates for new
plant varieties granted under the Regulations for the legal pro-
tection of new varieties of plants in the Soviet Union shall be
valid in the territory of the Republic of Belarus in accordance
with the provisions of the applicable legislation of the Soviet
Union before this Law has entered into force.

Authors and applicants shall have the right to file joint
requests for the grant of plant patents of the Republic of Belarus
with respect to varieties in relation to which a 25-year term
from the filing date of the application has not yet expired. The
requests shall be filed with the Patent Office.
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Applicants wishing to maintain the effects of their ap-
plications for the grant of authors’ certificates for new variet-
ies filed before this Law has entered into force, for which tests
have been conducted by the State Committee for the Testing
of Agricultural Crops to the Ministry for Agriculture and Food
Economy of the Republic of Belarus and decisions have been
taken with a view to their conditioning, shall have the right,
jointly with authors, to request that they be granted plant pat-
ents of the Republic of Belarus if the said varieties fulfill the
requirements of patentability under this Law.

The request shall be filed with the Patent Office within
a period of 12 months after the entry into force of this Law.

The applications in respect of which the
above-mentioned requests have been filed within the speci-
fied time limits shall be processed according to the provisions
of this Law, except for the requirements of novelty under Ar-
ticle 2 thereof.

The plant patents of the Republic of Belarus granted on
the requests for revalidation of the authors’ certificates of the
Soviet Union, under decisions on conditioning or on the basis
of the applications the processing of which has not been com-
pleted, shall produce their effects from the date of their issue
to the expiration of a 25-year term from the filing date of the
application.

Atrticle 43

The Entry Into Force

This Law shall enter into force on July 1, 1995.

The laws in force in the Republic of Belarus shall be
applicable until the existing legislation is brought into confor-
mity with this Law, in so far as such laws do no contravene the
provisions thereof.

This Law shall govern legal relations which came into
existence after its entry into force.

Article 44

Institutional and Legal Procedures for Enacting this Law

Before this Law enters into force, the Cabinet of Minis-
ters of the Republic of Belarus shall:

- establish the list of varieties to which this Law is
applied;

- adopt such rules and regulations within its compe-
tence as have been specified in this Law and bring
into conformity with this Law the existing decisions
of the Government;

- submit proposals for the approval by the Supreme
Soviet of the Republic of Belarus concerning ad-
ministrative and criminal sanctions against violations
of this Law.
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THE SEEDS AND PLANT VARIETIES ACT, 1972*
(as last amended in 2002)

ARRANGEMENT OF SECTIONS
Section
PART | - PRELIMINARY

Short title and commencement.
Interpretation.

PART Il - SEEDS

Seeds regulations.

Civil liabilities of sellers of seeds.

Defenses in proceedings for offences against regulations.
Presumption regarding statutory statements.

Index of names of plant varieties.

Restrictions on sales of seeds of unindexed plant
varieties.

Performance trials and reports.

Offences, etc.

PART Il - SEED TESTING

Seed testing stations.

Certificates of test.

Use of samples in criminal proceedings.
Tampering with samples

PART IV - CONTROL OF IMPORTS AND
PREVENTION OF CROSS-POLLINATION

Control of imports of potentially deleterious seeds.
Prevention of injurious cross-pollination.

PART V - PLANT BREEDER’S RIGHTS

Grant of plant breeder’s rights.
Conditions for grant of rights.

Period for which rights exercisable.
Nature of rights.

Protected plant varieties.
Maintenance of reproductive material.
Licences.

Regulations.

False representation and information.
Application of Part to Government.
Interpretation of Part.

PART VI - THE SEEDS AND PLANT TRIBUNAL

Establishment of Tribunal.
Jurisdiction of Tribunal.

*

PART VII - GENERAL

30  Powers of entry.

31 Institution of criminal proceedings.

32  General provisions as to offences.

33 General penalty.

34 Supplemental provisions as to regulations.
35  Repeal.

An Act of Parliament to confer power to regulate transactions
in seeds, including provision for the testing and certification
of seeds; for the establishment of an index of names of plant
varieties; to empower the imposition of restriction on the in-
troduction of new varieties; to control the importation of seeds;
to authorize measures to prevent injurious cross-pollination;
to provide for the grant of proprietary rights to persons breed-
ing or discovering new varieties; to establish a Tribunal to
hear appeals and other proceedings; and for purposes connected
with and incidental to the foregoing.

ENACTED by the Parliament of Kenya, as follows: -

PART | - PRELIMINARY
Short title and commencement

1 This Act may be cited as the Seeds and Plant Varieties
Act, 1972, and shall come into operation on such day as the
Minister may, by notice in the Gazette, appoint and the Minis-
ter may appoint different days in respect of different provi-
sions of this Act.

Interpretation
2 In this Act, unless the context otherwise requires —
“authorized officer” in connexion with any provision of this
Act, means a public officer authorized by the Minister by no-
tice of the Gazette to exercise the functions specified in such

provision;

“compulsory licence” means a licence granted by the Minister
under section 23 of this Act;

“the Index” means the index of names of plants varieties pre-
pared under section 7 of this Act;

“Minister” means the Minister for the time being responsible
for matters relating to agriculture;

Text provided by the Kenyan Plant Health Inspectorate Services (KEPHIS) of the Seeds and Plant Varieties Act of 1972,
as last amended and published on June 7, 2002, in the Official Kenya Gazette, Supplement No. 49.
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“plant breeder’s rights” means rights granted under section 17
of this Act;

“plant variety” means an assemblage of cultivated individuals
which are distinguished by any character (morphological,
physiological, cytological, chemical or others) significant for
the purpose of agriculture, horticulture or forestry, and which
when reproduced (sexually or asexually) retain their distin-
guishing characters;

“positive direction” means a positive direction given under
paragraph 1 of the Third Schedule to this Act in regard to an
application for plant breeder’s rights;

“seed” means that part of a plant which is or is intended to be
used for propagation and includes any seed, seedling, corm,
cutting, bulb, bulbil, layer, marcott, root, runner, scion, set,
split, stem, stock, stump, sucker or tuber so used or intended
to be so used;

“seed analyst” means a suitably qualified person on the staff
of a testing station;

“sell” includes barter, exchange and offering or exposing for
sale;

“scheme” means a scheme relating to plant breeder’s rights
made under Part V of this Act;

“seeds regulations” means regulations made under section 3
of this Act;

“statutory statement” means a statement given in pursuance of
seeds regulations, whether the statement be in the form of a
notice or other document, or in the form of particulars given
on any label, container or package, or in any other form, and
includes a statement delivered under subsection (5) of
section 30 of this Act.

PART Il - SEEDS
Seeds regulations

3.(1) The Minister, after consultation with representatives of
such organizations as he deems to have a substantial interest
in the matter to be regulated and of such other interests as
appear to him to be concerned, may make regulations for the
regulation and control of the production, processing, testing,
certification and marketing of seeds, and without prejudice to
the generality of this power, such regulations may, in particu-
lar, be made for any or all of the following purposes —

(@) for ensuring that reliable and adequate information is
afforded as to the nature, condition and quality of seeds
intended for sale;

(b) for preventing the sale of seeds which are deleterious, or
which have not been produced in specified conditions,
or which have not been tested for purity or germination,
or which are of a plant variety of which the performance
has not been subjected to trials;

(c) for requiring the registration of persons growing any
specified crop for the main purpose of seed production,
or of persons selling any seed,;

(d) for preventing the spread of plant disease by the sale of
seeds;

(e) for requiring the treatment of seed, by any specified
means, for the control of plant disease and regulating
the importation, quality testing and sale of any material
used in such treatment;

(f)  for regulating the descriptions under which seed is sold,;

(9) for regulating, controlling or prohibiting the export of
seeds;

(h) for prescribing anything which, under this Part, is to be
prescribed or which, under any other provision of this
Act, is to be prescribed by seeds regulations.

(2)  Seedsregulations may include provisions as to the pack-
ets, bags, trays or other containers in which seed may be sold
or delivered to purchasers, and requirements as to the marking
of such containers.

(3)  Without prejudice to any provisions of this section, seeds
regulations may: -

(@) require information to be given in a prescribed manner,
which may include the giving of it on any label, con-
tainer, or package, as regards seeds which are sold, and
may require the seller to deliver a statement, containing
prescribed particulars, to the purchaser within such time
as may be limited by the regulations;

(b) require any of the particulars contained in such state-
ment to be particulars ascertained on a test of the seeds;

(c) prohibit the selling of seeds which have not been certi-
fied in the prescribed manner, or which contain more
than a prescribed proportion of weed seeds, or of weed
seeds of a prescribed kind, or which lack any other pre-
scribed quality factor;

(d) prohibit the use, in relation to the sale of seeds, any pre-
scribed name, designation or description except where
the seeds have been grown or selected under the pre-
scribed conditions;

(e) require persons who deal in seeds to supply to the pre-
scribed authority information as to, and to keep records
of -

(i) transactions in seeds generally or in seeds of speci-
fied kinds;

(i) statutory statements given or received by them, and
other statements or invoices given or received by
them in connection with the sale of seeds;

(iif) processes or treatments applied to seeds;
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(iv) the results of tests of seeds, and authorize prescribed
persons to call for production of such records;

(f)  where persons who deal in seeds also grow seeds, re-
quire such persons to supply to the prescribed authority
information as to, and keep records of —

(i) Acreages sown;

(i) the yields of the crops; and authorize prescribed
persons to call for production of such records;

(9) regulate the procedure to be observed at, and the con-
duct of testing stations and other establishments at which
tests may be carried out for the purposes of the regula-
tions;

(h) regulate the manner in which tests are to be made for the
purposes of this Part.

(4) In prescribing the manner in which samples are to be
taken for the purposes of this Part or of seeds regulations, such
regulations _

(&) may impose conditions as to the persons empowered to
take samples and the places where they may be taken;

(b) may require the person taking a sample to give part of it
to the owner of the seeds or to some other person, may
prescribe the manner in which the sample is to be di-
vided into parts, and may impose duties in respect of the
making or labeling and the preservation of the parts of
the sample;

(c) may provide for the identification, by the labeling or
marketing of their container, or by some other method,
of seeds from which a sample has been taken.

(5) Seeds regulations may exempt, or authorize the exemp-
tion of, any person or class of persons, or persons generally,
from compliance with any of the provisions of the regulations,
and may provide that such exemptions are to be or may be
made, subject to conditions.

(6)  Any person who includes in a statutory statement any-
thing which is false in a material particular shall be guilty of
an offense.

Civil liabilities of sellers of seeds

4.(1) If and so far as seeds regulations provide that a statu-
tory statement shall constitute a statutory warranty for the pur-
poses of this section, the statutory statement, when received
by a purchaser, and notwithstanding any contract or notice to
the contrary, shall have effect as a written warranty by the seller
that the particulars contained in the statutory statement are
true.

(2) Ifand so far as seeds regulations apply this subsection
to the particulars in a statutory statement and prescribe limits
of variation in relation to those particulars, those particulars
shall, for the purposes of any legal proceedings on a contract

for the sale of the seeds to which the statutory statement re-
lates, be deemed to be true except so far as there is a mis-
statement in the particulars which exceeds the limits of varia-
tion so prescribed.

(3) Ifand so far as seeds regulations apply this subsection
to the particulars in a statutory statement, such particulars shall,
for the purposes of any legal proceedings on a contract for the
sale of seeds to which the statutory statement relates, be deemed
to be true unless it is made to appear on a test carried out at a
testing station, and made on a sample taken in the prescribed
manner and within the prescribed period, that the particulars
were untrue.

(4)  Where a purchaser intends to obtain a test of seeds for
the purposes of subsection (3) of this section, the seller of the
seeds shall give written notice of such intention not more than
the prescribed period after delivery to the purchaser of the
seeds under the sale, and seeds regulations shall prescribe a
procedure for the taking of a sample of seeds to be tested for
the purposes of the said subsection which will afford to the
seller of the seeds or his agent an opportunity of being present
when the sample is taken, and of obtaining part of the sample.

(5) Acontravention of seeds regulations shall not affect the
validity of a contract for the sale of seeds or the right to en-
force such a contract.

Defences in proceedings for offences
against seeds regulations

5.(1) Ifand so far as seeds regulations for the purposes of this
section prescribed limits of variation in relation to the particu-
lars in a statutory statement, it shall be a defence to proceed-
ings under this Act for including in a statutory statement any
false particulars to prove that the mis-statement in the particu-
lars alleged to be false do not exceed the limits of variation so
prescribed.

(2)  Subject to the provisions of this section, it shall be a
defence to proceedings —

(a) under this Part for including false particulars in a statu-
tory statement; or

(b) for an offence against seeds regulations relating to the
nature, condition or quality of any seeds; or

(c) foran offence against seeds regulations relating to a pre-
scribed name or designation or description,

to prove —

(i) that the accused took all reasonable precautions
against committing an offence of the kind alleged
and had not at the time of the alleged offence any
reason to suspect that an offence was being commit-
ted by him, and

(if) where the accused obtained the seeds to which the
alleged offence relates from some other person, that
on demand by or on behalf of the prosecutor the
accused gave all the information in his power with
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respect to the name and address of that other person
and with respect to any statutory statement or other
document in his possession or power relating to the
seeds and the contract of sale.

(3) If,inany proceedings under this Part for including false
particulars in a statutory statement, any of the particulars al-
leged to be false are particulars which, by seeds regulations,
are to be particulars ascertained by means of a prescribed test,
the defence under subsection (2) of this section shall not be
available unless it is proved —

(@) thatthose particulars were ascertained on such a test and
that the test was made not earlier than the date, if any,
prescribed for the purpose; or

(b) that-

(i) the accused purchased the seeds from another per-
son who, in connexion with sale, duly delivered to
the accused a statutory statement giving particulars
of the seeds which were the same as the particulars
alleged to be false; and

(ii) the accused had no reason to believe that paragraph
(a) of this subsection did not apply in relation to
those particulars.

Presumption regarding statutory statements

6. For the purposes of this Part and of any seeds regula-
tions, any statutory statement made in respect of seeds which
are in distinct portions shall be presumed to be made both in
respect of the seeds as a whole and also in respect of each
portion taken separately.

Index of names of plant varieties

7.(1) The Minister may, in accordance with the provisions of
this section, cause to be prepared an index of names of plant
varieties for use in connection with the sale of seeds of those
varieties.

(2) The Index shall be compiled in sections, and each sec-
tion shall define the class of plant varieties to which it relates
in such terms as to make it possible to determine whether any
plant variety belongs to the class or not, irrespective of whether
that variety is for the time being in the Index or not.

(3) Different sections of the Index may be prepared, and
may be brought into force, at different times.

(4) Notice of the coming into force of a section of the In-
dex, and of all additions, corrections and erasures in a section
of the Index after it has come into force, shall be published in
the Gazette, and in such other manner as is appropriate for
ensuring that persons particularly concerned with the Index,
or with the class of plant varieties to which the section of the
Index relates, have their attention drawn to it.

(5) After a section of the Index has come into force, any
person who, in selling seed of a plant variety for which a name
is given in that section, uses some name not given in the Index
for plant variety, being a name which serves or is intended by
him to serve to distinguish the seed from seed of other plant
varieties within the class to which the section relates, shall be
guilty of an offence.

(6) The Minister may, for the purposes of this section, ar-
range for the establishment of a reference collection of plant
material.

(7)  The First Schedule to this Act shall have effect as to the
procedure for compiling the Index and the other matters therein
mentioned.

(8) Inthis section and sections 8 and 9 and the First Sched-
ule to this Act -

“class” means a class of plant varieties to which a section of
the Index relates;

“name” includes any designation, and for the purposes of those
provisions, a plant variety shall not be regarded as distinct
from another plant unless it is sufficiently distinguishable by
one or more of such important characteristics as may be pre-
scribed.

Restrictions on sales of seeds of unindexed plant varieties

8.(1) Subject to the provisions of this section, after a section
of the Index has come into force any person who, in selling
seed of a plant variety which is within the class to which that
section of the Index relates, but which is not in the Index, uses
aname which serves or is intended by him to serve distinguish
such seed from seed of other plant varieties within that class,
shall be guilty of an offence.

(2)  Subsection (1) of this section shall not apply to a per-
son who reasonably believes that the seed —

(@) s to be used for scientific purposes or for the purposes
of research; or

(b)  will be used outside Kenya.

(3) Where any person makes, or proposes to make, arrange-
ments under which some other person uses seed under the
control of the first-mentioned person for the purposes of in-
creases the first-mentioned person’s stock, or of carrying out
tests or trials, and under which the whole of the material pro-
duced, directly or indirectly, from the seed, and any unused
seed, becomes or remains the property of the first-mentioned
person, subsection (1) of this section shall not apply —

(@) toasale of the seed by the first-mentioned person to the
other person as part of such arrangements; or

(b) toasale by that other person to the first-mentioned per-
son of seed produced, directly or indirectly, from that
seed.
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(4) Exceptas provided by paragraph 3 (3) of the First Sched-
ule to this Act, an application for the inclusion of a plant vari-
ety in the appropriate section of the Index after it has come
into force shall be granted only —

(@) when the agro-ecological value surpasses that of the ex-
isting ones in some aspect according to the results in
official tests;

(b) is sufficiently distinguishable from any other variety
whose existence is a matter of common knowledge at
the time of application;

(c) issufficiently varietal pure and stable in its essential char-
acteristics.

(5) Ifatany time it appears to the Minister that a decision
cannot be given on an application in respect of an annual men-
tioned in subsection (4) of this section within three years from
the time when the applicant has complied with the conditions
prescribed under the First Schedule to this Act, or if so di-
rected by the Tribunal, he shall cause an entry to be made in
the Index giving to the plant variety concerned such provi-
sional name as is appropriate, and when the decision is given
such correction shall be made to the Index as may be neces-
sary to give effect to the decision.

9.(1) The Minister may, by order, bring this section into force
for any class of plant varieties within the Index, and thereafter
this section shall apply to any new plant variety within that
class.

(2)  For the purposes of this section, a plant variety shall be
anew plant variety if it was not in the Index on the date when
the order under subsection (1) of this section came into force,
unless it has been exempted under subsection (3) of this sec-
tion.

(3) The Minister may, on an application from any person
and on being satisfied that seed of a plant variety, although not
in the Index, was in commercial use in Kenya before the order
under subsection (1) of this section came into force, exempt
that plant variety from the provisions of this section.

(4) Subject to the provisions of this section, it shall be an
offence -

(@) tosell seed of a new plant variety to which this section
applies; or

(b) to advertise any such seed for use,

until seed of that plant variety has been submitted for
the purpose of performance trials in accordance with this
section, and until a report on the result of such trials has
been published in the prescribed manner, and this sub-
section shall apply whether or more an offer or adver-
tisement relates only to sales after the trials and report.

(5) Subsection (4) of this section shall apply to a sale of
any seed which is not in Kenya when the sale is made, but,
subject to the provisions of this section, where a person has
acquired seed of a new plant variety to which this section ap-

plies, being seed which was not in Kenya when he acquired
it, he shall be guilty of an offence if, in the course of business
he —

(a) uses any of that seed in Kenya as reproductive material
at any time when, under subsection (4) of this section, it
is unlawful to sell seed of that plant variety; or

(b) at any time so disposes of any of that seed, otherwise
than by way of sale, while it is in Kenya as to make it
available for use in Kenya as reproductive material.

(6)  Subsection (4) of this section shall not apply to any sale
of the kind described in subsection (3) of section 8 of this Act,
and subsection (5) of this section shall not apply to the use of
seed for the purpose of carrying out tests or trials.

(7) If it appears to the Minister that a new plant variety to
which this section applies has undergone performance trials
and that an adequate report of the result of those trials is gen-
erally available, or that there is any other sufficient reason for
exempting such variety from the provisions of subsections (4)
and (5) of this section shall cease to apply to seed of that plant
variety, but without prejudice to any liability for any offence
previously committed.

(8) Forall new plant varieties to which this section applies
there shall be a time limit by which, so far as practicable, the
report on the result of the performance trials is to be published,
and if such report is not published within such time limit, sub-
sections (4) and (5) of this section shall cease to apply to seed
of that plant variety, but without prejudice to any liability for
any offence previously committed.

(9) The time limit in respect of an annual crop for the pur-
poses of subsection (8) of this section shall, except so far as
seeds regulations may otherwise provide for any class or part
thereof, be three years from the date on which the performance
trials commence.

(10) Entries made in a section of the Index after an order
under this section has come into force in relation thereto
shall —

(@) be made in such a manner as will distinguish those en-
tries from all earlier entries, and as will indicate which
of the later entries relate to plant varieties exempted un-
der subsection (3) of this section; and

(b) contain additional entries showing when subsections (4)
and (5) of this section have ceased to apply to seeds of
the plant varieties concerned.

(11) Without prejudice to any other provision of this Part,
seeds regulations may provide —

(a) for the manner of making applications under subsection
(3) of this section, and of making applications for sub-
mitting plant varieties for performance trials;

(b) for the information to be afforded by an applicant and
the materials to be submitted at the time of application
of subsequently;
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(c) for the manner in which reports are to be published and
brought to the attention of those concerned;

(d) for the compiling of a register of applications for the
submission of seeds for performance trials, of the reports
of the results of such trials and of the dates of publica-
tion of the reports, and for including entries which will
show the date when the time limit under subsection (8)
of this section will fall;

(e) for requiring the publication of notice of any direction
under subsection (7) of this section, and of any class
where a report is not published within the time limit un-
der subsection (8) of this section;

(f)  for the payment of fees in respect of matters under this
section.

(12) Reference in this section to advertising are references
to advertising in any medium, including sound and television
broadcasting, but do not include the communication of infor-
mation in any publication for scientific purposes or purposes
of research.

Offences, etc.
10.(1) If any information submitted by or on behalf of —

(@) aperson making an application or representation in re-
spect of any matter connected with the compilation or
alteration of the Index; or

(b) an applicant under subsection (3) of section 9 of this
Act;

is false in any material particular, and the person giving such
information knows that is false, or gives such information reck-
lessly, he shall be guilty of an offence.

(2) Notwithstanding any provision of any other written law
as to time limits in criminal proceedings, proceedings in re-
spect of an offence under section 7, 8 or 9 of this Act may be
brought at any time not more than two years from the date
upon which it is alleged that such offence was committed.

(3) Itshall be a defence to proceedings in respect of an of-
fence under section 7, 8 or 9 of this Act to prove —

(@) that the accused took all reasonable precautions against
committing an offence of the kind alleged and had not at
the time of the alleged offence any reason to suspect that
an offence was being committed by him; and

(b) where the accused obtained the seeds to which the al-
leged offence relates from some other person, that, on
demand or on behalf of the prosecutor, the accused gave
all the information in his power with respect to the name
and address of that other person and with respect to any
statutory statement or other document in his possession
or power relating to those seeds and the contract of sale.

PART 11l - SEED TESTING
Seed testing stations

11.  The Minister shall, either alone or in conjunction with
any other body, establish one or more official seed testing sta-
tions.

Certificates of test

12.(1) Acertificate of the result of a test by a seed analyst of a
sample taken by an authorized officer for the purposes of any
of the provisions of this Act shall be in the form prescribed by
the seeds regulations.

(2)  Acertificate of the result of a test at a testing station of
any sample taken for the purposes of this Act, and purporting
to be issued by a seed analyst —

(@) ifthe sample was taken by an authorized officer, shall, if
a copy of the certificate has been served on the accused,
be sufficient evidence of the facts stated in the certifi-
cate in any proceedings for an offence under this Act; or

(b) if the sample was taken by a person other than an autho-
rized officer in order to obtain a test for the purposes of
subsection (3) of section 4 of this Act, shall be sufficient
evidence of the facts stated in the certificate in any such
legal proceedings as are mentioned in that subsection,

unless, in either case, either party to the proceedings requires
that the person issuing the certificate be called as a witness.

Use of samples in criminal proceedings

13.(1) Evidence shall not be adduced in proceedings for an
offence under Part I of this Act respecting a sample taken by
an authorized officer unless the sample was taken in the man-
ner prescribed by seeds regulations.

(2) Seeds regulations shall provide for samples being di-
vided into a least two parts, and for one of the parts being
given to the owner of the seeds or to such other person as may
be prescribed by seeds regulations, and shall provide for a third
part of the sample to be retained for production in all cases
where use may be made of it by the court under this section.

(3) Acertificate in the form prescribed by seeds regulations
purporting to be issued by an authorized officer and stating
that a sample was taken in the prescribed manner shall be suf-
ficient evidence of the facts stated in the certificate.

(4) If part of a sample taken by an authorized officer is sent
to a testing station, it shall be so sent as soon as practicable
after the sample is taken.

(5) A copy of a certificate issued by a seed analyst stating
the result of a test of part of a sample taken by an authorized
officer shall be sent to the person to whom any other part of
the sample is given.
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(6) Inany proceedings for an offence under this Act in re-
spect of seeds which have been sampled by an authorized of-
ficer, the accused shall not be required to plead to the charge
less than fourteen days from the day upon which he has re-
ceived a copy of any certificate of a seed analyst which the
prosecutor intends to adduce as evidence.

(7)  Inproceedings for including in a statutory statement false
particulars concerning matters which are, under seeds regula-
tions, to be ascertained for the purposes of the statement by a
test of the seeds, if any sample of the seeds has been taken by
an authorized officer the part of such sample required to be
retained as mentioned in subsection (2) of this section shall be
produced at the hearing, and the court, if it thinks fit on the
request of either party, shall cause the part so produced to be
sent to a seed analyst who shall transmit to the court a certifi-
cate of the result of a test of that part of the sample.

Cap. 326

(8) Asample taken in accordance with the Seeds Act prior
to its repeal by this Act shall be deemed to have been taken in
the prescribed manner for the purposes of subsection (1) of
this section.

Tampering with samples
14.  Ifany person —

(a) tampers with any seeds so as to procure that a sample
taken in the manner prescribed by seeds regulations for
any purpose does not correctly represent the bulk of the
seeds; or

(b) tampers with any sample so taken; or

(c) with intent to deceive, sends, or causes or allows to be
sent, to any testing station, to be tested for any purpose,
a sample of seeds which to his knowledge does not cor-
rectly represent the bulk of the seeds,

he shall be guilty of an offence and liable to a fine not exceed-
ing five thousand shillings or to imprisonment for a period not
exceeding six months, or to both such fine and imprisonment.

PART IV
CONTROL OF IMPORTS AND
PREVENTION OF CROSS-POLLINATION

Control of imports of potentially deleterious seeds

15.(1) If it appears to the Minister that it is necessary or expe-
dient that he should be able to exercise the powers conferred
by this section for the purpose of preventing the importation
into Kenya —

(@) ofseedswhich, if used as reproductive material in Kenya,
will or may cause deterioration of domestic types of plants
by cross-pollination, physical admixture or other means;
or

(b) of seeds which are unsuitable for use in Kenya because
they are of a type or variety which have been developed
in countries with different climate, different hours of
daylight or other different conditions.

he may, by order, apply this section to seeds of any type or
variety specified in the notice.

(2)  An order under this section may provide for excepting
from a specified type or variety any description of seeds de-
fined in any manner and, in particular, any description of seeds
defined by reference to the country or territory where they
were grown or from which they have been consigned to Kenya,
or any seeds which are the subject of a prescribed certificate.

(3) The importation of all seeds to which this section ap-
plies is prohibited except under the authority, and in accor-
dance with the terms, of a licence granted by an authorized
officer, and any person who imports or attempts to import any
seeds in contravention of this subsection shall be guilty of an
offence and liable to a fine not exceeding ten thousand shil-
lings or to imprisonment for a term not exceeding two years or
to both such fine and imprisonment.

(4)  Alicence under subsection (3) of this section may be, to
any degree, general or specific, and may be modified or re-
voked by an authorized officer at any time.

(5)  Anorder under this section shall be made after consul-
tation with representatives of such interests as appear to the
Minister to be concerned and may —

(@) include provision as to the methods by which importers
may be required to prove whether consignments of seeds
fall within any exception specified in the order;

(b) prescribe the form and manner in which applications are
to be made for licences and the form of licences, and the
fees payable therefor;

(c) contain such other transitional, supplemental and inci-
dental provisions as appear to the Minister to be expedi-
ent.

Prevention of injurious cross-pollination

16.(1) This section shall have effect for the purpose of main-
taining the purity of seeds of any types and varieties of plants
specified in an order under subsection (2) of this section.

(2)  The Minister may by order bring this section into force
in an area in any part of Kenya in which persons are engaged
in growing crops of seeds of any type or variety of plant speci-
fied in the order, if he is satisfied that in that area satisfactory
arrangements, whether legally enforceable or not, have been
made for locating such crops so as to isolate them from crops
or plants which might cause injurious cross-pollination.

(3)  An order under this section —

(@) shall be made after consultation with the persons respon-
sible for the arrangements mentioned in subsection (2)
of this section, and with persons representative of such
other interests as appear to the Minister to be concerned;
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(b) shall state the types and varieties of plants which are to
be protected by the order;

(c) shall specify the kinds and crops of plants which are to
be controlled in the area to which the order relates; and

(d) may relate to more than one area and, if so, may make
different provisions under paragraphs (a) and (b) of this
subsection in respect of the different areas to which hit
relates.

(4) If in any area where this section is in force controlled
crops or plants are growing and, on application made in ac-
cordance with the Second Schedule to this Act, the Minister is
satisfied —

(@) thatthey are causing, or may cause, injurious cross-pol-
lination in a protected crop which is being grown in that
area; and

(b) in the case of controlled crops or plants which are not
self-sown, that the person growing them did not give to
the persons responsible for the arrangements mentioned
in subsection (2) of this section such notice of his inten-
tion to grow those crops or plants to the flowering stage
as would have enabled them to take any appropriate steps
for altering the arrangements,

he may serve a notice on the occupier of the land where the
controlled crops or plants are growing requiring him to take
such steps as may be specified in the notice for the purpose of
preventing any of the controlled crops or plants from causing
or continuing to cause injurious cross-pollination in the pro-
tected crops.

(5) If the person served with a notice under subsection (4)
of this section does not comply with any requirement in the
notice, the Minister may authorize any person to enter on the
land concerned and do what the person so served has failed to
do or, if in the opinion of the Minister that would no longer
serve the purpose for which the notice was served, may also
take such action as appears to the Minister appropriate for that
purpose, and where, when the default occurs, further obliga-
tions remain under the notice, the Minister may also take such
action as appears to him appropriate to meet the purposes for
which those further obligations were imposed.

(6) Where the Minister takes any action under subsection
(5) of this section he may recover from the person on whom
the notice was served a sum equal to the reasonable cost in-
curred by the Minister or his agents in taking such action, and
such sum shall be a civil debt recoverable summarily by the
Minister.

(7)  Any person authorized in writing by the Minister may,
on production if so required of his authority, at all reasonable
times enter on any land, but not into any dwelling-house, in an
area where this section is in force for the purpose of ascertain-
ing whether controlled crops or plants are growing on the land
or of inspecting and taking samples of any controlled crops or
plants growing on the land.

(8) A notice under this section or the Second Schedule to
this Act may be served by leaving it at, or sending it by pre-

paid registered post to, the last known address of the person
on whom it is to be served, and if it is not practical after rea-
sonable inquiry to ascertain his name and address, the notice
may be served by addressing it to him as “the occupier” of the
land and affixing it or a copy of it to some conspicuous object
on the land.

(9) Without prejudice to any other proceedings under this
section, any person who —

(@) unreasonably fails to comply with any requirement in a
notice under this section; or

(b) obstructs or impedes, or attempts to obstruct or impede,
a person acting in the exercise of the powers conferred
by subsection (5) of this section,

shall be guilty of an offence.
(10) Inthis section, and in the Second Schedule to this Act —

“controlled crops or plants” means crops, grown for any pur-
pose, of the types of varieties of plants which are protected by
an order in the area concerned, and such additional kinds of
crops or plants, whether grown or self-sown and whether of
those or any other types or varieties, as may be specified in
such order for the purposes of this definition;

“the occupier”, in the case of unoccupied land, means the per-
son entitled to the occupation of the land;

“protected crop” means a crop of a type or variety of plant,
which is protected by an order in the area concerned, being a
crop grown for the purpose of producing seeds.

PART V - PLANT BREEDER’S RIGHTS
Grant of plant breeder’s rights

17.(1) Rights may be granted in accordance with this Part in
respect of plant varieties of such species or groups as may be
specified by a scheme made by the Minister under this Part.

(2) Subject to this Part, plant breeder’s rights shall be
granted by the authorized officer if he is satisfied that the con-
ditions laid down in section 18 of this Act are fulfilled.

(3) The Third Schedule to this Act shall have effect for the
protection of an applicant for plant breeder’s rights pending a
decision on his application.

(4) Before making a scheme, the Minister shall consult rep-
resentatives of such organizations as he deems to have a sub-
stantial interest in the matter to be regulated and of such other
interests as appear to the Minister to be concerned, and any
scheme —

(@) may make different provisions for different species or
groups of plant varieties;

(b) may contain such supplemental, incidental and transi-
tional provisions as appear to the Minister to be appro-
priate;
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(c) may be varied or revoked by a subsequent scheme,

s0, however, that the variation or revocation of a scheme shall
not prejudice a grant of plant breeder’s rights made before the
variation or revocation takes effect.

Conditions for grant of rights

18.(1) The conditions laid down in this section must be ful-
filled as respect both the applicant for plant breeder’s rights
and the plant variety to which the application relates.

(2)  Anapplicant for plant breeder’s rights must be the per-
son who bred or discovered the plant variety concerned, or his
successor in title, and the provisions of Part | of the Fourth
Schedule to this Act shall have effect regarding priorities be-
tween two or more persons who have independently bred or
discovered a plant variety.

(3) A plant variety must conform to the rules set forth in
Part Il of the Fourth Schedule to this Act.

(4) References in this section and in the Fourth Schedule to
this Act to the discovery of a plant variety are references to the
discovery of a plant variety growing in the wild or occurring
as a genetic variant, whether artificially induced or not.

Period for which rights exercisable

19.(1) A scheme shall prescribe the period, not exceeding
twenty-five years, for which plant breeder’s rights are to be
exercisable.

(2)  As regards fruit trees and their root-stocks, forest and
ornamental trees and grapevines, the period prescribed under
this section shall be not less than eighteen years, and a state-
ment in a scheme to the effect that a species or group of plant
varieties fall under this subsection shall be conclusive.

(3) Asregards plant varieties not coming within subsection
(2) of this section, the period prescribed under this section
shall be not less than fifteen years.

(4) Subject to the following provisions of this section, the
period for which plant breeder’s rights are exercisable shall
be the relevant period prescribed by the scheme concerned
commencing on the day on which the grant of the plant
breeder’s rights takes effect.

(5) If, onthe application of the holder of any plant breeder’s
rights, an authorized officer is satisfied that, for reasons be-
yond the control of the applicant, such holder has not been
adequately remunerated by the grant of the rights, such officer
may extend the period for which such rights are exercisable,
subject to such restrictions, conditions and other provisions,
if any, as the officer concerned may think appropriate so, how-
ever —

(a) thatthe period as extended shall not exceed twenty-five
years; and

(b) where the period as extended is less than twenty-five
years, no further extension shall be made under this sub-
section.

(6)  Aholder of plant breeder’s rights may at any time make
an application to the authorized officer offering to surrender
his rights and if, after notice of the application has been given
in the prescribed manner, and after the prescribed procedure
for hearing any person on whom the right to object has been
conferred by the regulations has been followed, such officer is
satisfied that the rights may properly be surrendered, he may
accept the offer and terminate the rights concerned.

(7)  The Minister shall cancel the grant of plant breeder’s
rights in any case where he is satisfied —

(a) thatany information submitted in the application for the
grant of the rights, or any information submitted by or
on behalf of the applicant in connexion with the applica-
tion, was incorrect and that, if the authorized officer had
known that such information was incorrect, he would
have refused the grant; or

(b) that facts have been discovered which, if known before
the grant, would have resulted in the grant being refused
on the grounds that rule 1 or rule 2 in Part 1l of the Fourth
Schedule to this Act was not satisfied in respect of the
plant variety concerned.

(8) The authorized officer shall revoke or, if it has begun,
terminate, any extension under subsection (5) of this section if
at any time he is satisfied that any information submitted in
the application under that subsection or any information sub-
mitted by or on behalf of the applicant, was incorrect and that,
if the true facts had been known before the extension had been
allowed, the application would have been refused.

Nature of rights

20.(1) Subject to the provisions of this Part, and of any other
written law, the holder of plant breeder’s rights in a plant vari-
ety shall have the exclusive right to do, and to authorize others
to do, the following —

(@) produce reproductive material of the variety for com-
mercial purposes, to commercialize it, to offer it for sale,
to export it, to stock it for any of these purposes and to
have any or all of their activities performed.

(b) in the circumstances described in the Fifth Schedule to
this Act, to exercise the other rights therein specified.

and subject to the provisions of this section, infringements of
plant breeder’s rights shall be actionable at the suit of the holder
of such rights, and in any proceedings for such an infringe-
ment all such relief, by way of damages, injunction, account
or otherwise shall be available in any corresponding proceed-
ings in respect of infringements of other proprietary rights:

Provided that in so far as the production and the stocking for
production of the propagating material of a variety for which
plant breeder’s rights have been granted, is undertaken solely
for research purposes or for developing new varieties in the
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breeder’s own nursery this shall not be deemed to be at vari-
ance with the exclusive right of the holder of a plant breeder’s
rights.

(2) Paragraph (a) of subsection (1) of this section shall not
apply to the sale of reproductive material which is not in Kenya
when it is sold, but if any person purchases such material out-
side Kenya and uses it in Kenya as reproductive materiel, the
purchase and subsequent use shall together constitute an in-
fringement of the plant breeder’s rights and the purchaser shall
be liable to be proceeded against in respect of such infringe-
ment, and reference in this subsection to using reproductive
material of a plant variety as reproductive material in Kenya
includes reference to so disposing of that material (otherwise
than by way of sale) while it is in Kenya as to make it avail-
able for use in Kenya as reproductive material.

(3) There shall be no right to damages in respect of an in-
fringement of plant breeder’s rights —

(@) if the person infringing the rights was not aware, and
had no reasonable grounds for suspecting, that the plant
variety in question was the subject of such rights; or

(b) ina case where the infringement consists of a breach of
conditions attached to a licence, if that person had no
notice of any of those conditions,

but the person who would, but for the foregoing provisions of
this subsection, be entitled to damages shall be entitled to an
account of profits in respect of the infringement, and to pay-
ment of any amount found due on the account, whether any
other relief is granted under this section or not.

(4)  The holder of plant breeder’s rights may, in authorizing
other persons to exercise his exclusive rights, impose any con-
ditions, limitations or restrictions which may be imposed by
the holder of any other kind of proprietary rights, and plant
breeder’s rights shall be assignable in the same manner as other
kinds of proprietary rights.

(5) A sale of the reproductive material of a plant variety
which is the subject of plant breeder’s rights, being a sale by
the holder of such rights or by any other person authorized to
grant a licence in those rights —

(@) shall not imply that the seller authorizes the purchaser to
produce the reproductive material sold to him.

(6) Inthis section and in the Fifth Schedule to this Act, ref-
erences to selling reproductive material include references to
any transaction effect in the course of business —

(@) under which the property in the reproductive material
passes from one person to another; or

(b) under which such material is made over by one person
to another in pursuance of a contract under which such
material is made over by one person to another in pursu-
ance of a contract under which he will use the material
for growing further reproductive material or other crops,

and paragraph (b) of this subsection shall apply irrespective
of whether the contract provides that the property in the crop
will be in the person to be regarded as the seller, or the person
to be regarded as the purchaser, or a third party, and any refer-
ence to purchasing or a purchaser shall be construed accord-

ingly.
Protected plant varieties

21.(1) The Minister may be regulations under this section pro-
vide for the selection of names for plant varieties which are
the subject of applications for plant breeder’s rights and for
the keeping of a register of the names so selected.

(2) The Minister shall cause notice of all entries made in
the register, including alterations, corrections and erasures, to
be published in the Gazette and in such other manner as ap-
pears to the Minister to be convenient for bringing such en-
tries to the attention of all persons connected therewith.

(3) After a section of the Index has come into force, the
part of the register dealing with the class of plant varieties to
which that section relates shall, so far as practicable, be com-
bined with the Index.

(4)  Without prejudice to the generality of subsection (1) of
this section, regulations made thereunder may in particular —

(@) prescribe the circumstances in which representations may
be made regarding any decision as to the name to be
registered in respect of any plant variety;

(b) make provision for the publication or service of notices
of decisions which are to be made;

(c) prescribe the times at which, and the circumstances in
which, the register may inspected by members of the
public.

(5) If, where a name is registered under this section for a
plant variety, any person uses that name, or a name so nearly
resembling it as to be likely to deceive or cause confusions, in
selling —

(@) reproductive material of a different plant variety within
the same class; or

(b) where under paragraph 1 of the Fifth Schedule to this
Act plant breeder’s rights in the first-mentioned plant
variety have been extended to material other than repro-
ductive material, that other material from a different plant
variety within the same class,

such use of the name shall be a wrong actionable in proceed-
ings by the holder of plant breeder’s rights in such first-men-
tioned plant variety, but it shall be a defense to a claim for
damages in any such proceedings that the defendant took all
reasonable precautions against committing a wrong of the kind
alleged and had not, when using the name, any reason to sus-
pect that it was wrongful.
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(6) In this section, “name” includes any designation, and
references to plant varieties as being within the same class are
references to them as all being within one class which is
either —

(a) aclass consisting of all plant varieties of the species or
groups prescribed by any one scheme; or

(b) any other class of plant varieties prescribed for the pur-
poses of this subsection by any scheme.

Maintenance of reproductive material

22.(1) The provisions of this section shall apply in relation to
all plant varieties except such as fall within any species or
group which is excluded from such provisions by a scheme.

(2)  Everyholder of a plant breeder’s rights shall ensure that,
throughout the period for which the rights are exercisable, he
is in a position to produce to an authorized officer reproduc-
tive material which is capable of producing the variety to which
the rights relate with the morphological and physiological and
other characteristics taken into account when the rights were
granted in respect of the variety.

(3) It shall be the duty of every holder of plant breeder’s
rights to afford to an authorized officer all such information
and facilities as such officer may request for the purpose of
ascertaining whether such holder is fulfilling his obligation
under subsection (2) of this section, including facilities for the
inspection of the measures taken for the preservation of the
plant variety.

(4) Ifatany time the Minister is satisfied that any holder of
plant breeder’s rights —

(a) has failed to comply with any request made under sub-
section (3) of this section; or

(b) is no longer in a position to fulfil his obligations under
subsection (2) of this section,

he shall cancel the grant of such rights.

Licences

23.(1) The holder of plant breeder’s rights has the obligation
to stock the market with propagating material at reasonable
prices and he may do this by himself or he may grant such
licences as are necessary to stock the market with propagating
material on reasonable terms and conditions.

(2) The obligation referred to in subsection (1) of this sec-
tion, shall include the obligation of the holder of plant breeder’s
rights to furnish the licence with the propagating material he
needs at a reasonable price if he is to make proper use of the
licence.

(3) Ifthe Minister, upon the application of any person, is of
the opinion that the stocking of the market with propagating
material is not adequately ensured, he shall communicate this
to the holder of the plant breeder’s rights, stating the reasons

for his opinion and shall enable him to remedy the situation
and, if the holder fails to do so, grant any such rights as re-
spects the plant variety in the form of a compulsory licence to
interested parties.

(4) A scheme may prescribe for the purposes of this sub-
section a period or periods for any species or group, or differ-
ent species or groups, of plant varieties and a compulsory li-
cence in respect of such plant varieties shall not have effect
during the specified period commencing on the date upon
which the plant breeder’s rights concerned were granted.

(5) Inentertaining applications for settling the terms of com-
pulsory licences, the Minister shall endeavor to secure that
the plant variety is available to the public at reasonable prices,
that is distributed as widely as possible, that it is maintained in
quality, and that there is reasonable remuneration for the holder
of the plant breeder’s rights concerned.

(6) A compulsory licence may include terms obliging the
holder of the plant breeder’s rights to make reproductive ma-
terial available to the licensee.

(7)  Where -

(a) the holder of the plant breeder’s rights to which an ap-
plication under subsection (3) of this section relates is,
or is represented by, a society or other organization which
has as its main object, or one of its main objects, the
negotiation or granting of licences to exercise plant
breeder’s rights, either as the holder of the rights or as
agent for holders; and

(b) an organization, whether claiming to be representative
of persons requiring licences or not, or a person whether
requiring a licence or not, applies to the Minister for an
opportunity of making representations concerning the
application, and the Minister is satisfied that such orga-
nization or person has a substantial interest in the appli-
cation and that the application involves issues which may
affect other applicants for compulsory licences under this
section; and

(c) ifthe applicant under paragraph (b) of this subsection is
an organization, the Minister is satisfied that it is rea-
sonably representative of the class of persons which it
claims to represent,

the Minister shall afford to the organization or person apply-
ing under paragraph (b) of this subsection an opportunity of
making representations to him and of being heard by the Min-
ister or by a person appointed by the Minister for that pur-
pose.

(8)  The Minister, before granting a compulsory licence shall
satisfy himself that the applicant is financially and otherwise
in a position, and intends, to exploit the rights to be conferred
upon him in a competent and businesslike manner, and that
the grant of such licence will not compromise the maintenance
of the reproductive material concerned.

(9)  Without prejudice to the remedies available to the holder
of a compulsory licence by the taking of proceedings in any
court, the Minister may, if it is represented to him by any per-
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son that the holder of the plant breeder’s rights concerned has
failed to meet any obligation imposed upon him by such li-
cence, and if he is satisfied that the representatives are correct,
cancel the grant of such plant breeder’s rights.

(10) The Minister may at any time, on application made by
any person concerned, extend or limit, or vary in any other
respect, or revoke, a compulsory licence.

(11) A compulsory licence may be granted whether or not
the holder of the plant breeder’s rights concerned has previ-
ously granted licences to the applicant for the compulsory li-
cence or to any other person, and shall not be an exclusive
licence.

(12) If and so far as any agreement purports to bind any per-
son not to apply for a compulsory licence it shall be void.

Regulations

24.(1) The Minister may make regulations for the purposes of
this Part, and without prejudice to the generality of that power,
such regulations may provide for —

(@) applications for the grant of plant breeder’s rights;

(b) the charging of fees, including periodical fees payable
by the holders of plant breeder’s rights;

(c) anything which is to be prescribed under this Part.

(2)  Regulations under this section may permit an authorized
officer —

(@) inthe case of any failure to pay any fees payable in con-
nection with an application to such officer under this
Part, to refuse such application; and

(b) inthe case of a failure of a holder of plant breeder’s rights
to pay any fees payable in connection with those rights,
to cancel the grant of those rights,

with or without a right of appeal, and the regulations may pro-
vide for the restoration of the application or grant if the failure
to pay fees is made good.

(3) Regulations under this section may, in particular —

(@) prescribe the information and facilities to be afforded by
an applicant for the grant of plant breeder’s rights, and
the reproductive and other plant material to be submit-
ted at the time of the application or subsequently;

(b) prescribe the tests, trials, examinations and other steps
to be taken by such applicant or an authorized officer
before a grant of plant breeder’s rights is made, and the
time within which any such steps are to be taken;

(c) restrict the making of repeated applications upon the same
subject;

(d) prescribe the circumstances in which representations may
be made upon any matter under this Part;

(e) make provision for the keeping of registers and records
of matters under this Part, and the rectification of such
registers and records, and prescribe the circumstances in
which they may be inspected by members of the public;

(f)  make provision for the publication or service of notice
of applications and decisions made under this Part;

(9) prescribe the manner of dealing with objections to ap-
plications under this Part.

False representation and information

25.(1) Any person who, knowingly or recklessly, makes any
false representation that he is entitled to exercise any plant
breeder’s rights, or any rights derived therefrom, shall be guilty
of an offence, and for the purposes of this subsection it shall
be immaterial whether or not the plant variety in respect of
which such representation is made is actually the subject of
any plant breeder’s rights.

(2) Ifany information —

(@) submitted in any application under this Part for a deci-
sion against which an appeal lies to the Tribunal; or

(b) submitted by or on behalf of the applicant in connection
with any such application; or

(c) given in pursuance of a request made under subsection
(3) of section 22 of this Act.

is false in any material particular and the person giving such
information knows that it is false or gives the information reck-
lessly he shall be guilty of an offence.

Application of Part to Government

26.(1) If any servant or agent of the Government infringes any
plant breeder’s rights or makes himself liable to civil proceed-
ings under section 21 of this Act, and the infringement or wrong
is committed with the authority of the Government, then civil
proceedings in respect of the infringement or wrong shall lie
against the Government.

(2)  Subject to subsection (1) of this section, no proceed-
ings shall lie against the Government by virtue of the Govern-
ment Proceedings Act in respect of the infringement of plant
breeder’s rights or of any wrong mentioned in the said subsec-
tion.

(3) This section shall have effect as if contained in Part Il
of the Government Proceedings Act.

Interpretation of Part
27.(1) References in this Part to reproductive material are ref-

erences to reproductive material of plant varieties and include
references —
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(a) toseed for sowing;

(b) to seed potatoes and other vegetative propagating mate-
rial;

(c) to whole plants, as well as parts of plants, where these
may be used as reproductive material; and

(d) to ornamental plants and parts thereof when used com-
mercially as propagating material in the production of
ornamental plants and cut flowers.

(2) Referencesinthis Part to an applicant for plant breeder’s

rights include, where the context allows, references to the
applicant’s predecessors or successors in title.

PART VI -THE SEEDS AND PLANTS TRIBUNAL
Establishment of Tribunal

28.(1) There shall be a Seeds and Plants Tribunal in relation
to which the provisions of the Sixth Schedule to this Act shall

apply.

(2)  The Minister may make regulations under this section

in respect to any appeals to the Tribunal under this Act, or

under any regulations made under this Act, for all or any of
the following purposes —

(a) toauthorize any person, in addition to the appellant and
the person whose decision is appealed against, to appear
and be heard as parties to any appeal;

(b) to provide for suspending, or authorizing or requiring
the suspension of, the operation of any decision pending
the final determination of any appeal in respect thereof;

(c) to provide for the publication of notices or the taking of

other steps for securing that persons affected by any such
suspension are informed thereof.

Jurisdiction of Tribunal

29.(1) Any person aggrieved by a decision —

(a) torefuse any application under subsection (4) of section
8 or subsection (3) of section 9 of this Act; or

(b) to allow or refuse the grant of plant breeder’s rights; or
(c) to cancel the grant of plant breeder’s rights; or

(d) toallow or refuse an application under subsection (5) of
section 19 of this Act; or

(e) toterminate an extension granted under the said subsec-
tion (5); or

(f) to allow or refuse any application made under subsec-
tion (1), (7) or (8) of section 23 of this Act,

may appeal to the Tribunal against such decision.

(2)  Any regulations made under this Act may confer rights
of appeal to the Tribunal from decisions taken under such regu-
lations.

(3)  There shall be a final appeal to the High Court, from a
decision of the Tribunal, on any question of law, but subject
thereto a decision of the Tribunal shall be final and conclu-
sive.

(4)  The Tribunal shall, in addition to any other jurisdiction
conferred upon it, hear and determine any matters agreed to
be referred to the Tribunal by an arbitration agreement relat-
ing to the infringement of plant breeder’s rights, or to matters
which include such infringement, but subsection (3) of this
section shall not apply in relation to any jurisdiction conferred
by this subsection.

No. 53 of 1968

(5) The fees payable to the Tribunal for acting under any
arbitration agreement shall be such as the Tribunal may deter-
mine, and nothing in section 11 of the Arbitration Act, 1968,
shall be taken as applying to the Tribunal.

(6) Inthissection, “arbitration agreement” has the meaning
assigned to it in section 2 of the Arbitration Act, 1968.

PART VII - GENERAL
Powers of entry

30.(1) The powers of entry conferred by subsection (3) of this
section may be exercised for the purpose of exercising —

(a) the further powers conferred by subsections (4) and (5)
of this section; or

(b) any powers of calling for, inspecting or taking copies of
records or other documents conferred by seeds regula-
tions;

or for the purpose of ascertaining whether there is, or has been,
on or in connection with the premises, including any vehicle
or vessel, any contravention of any of the provisions of this
Act or any regulations made thereunder.

(2)  This section shall not authorize entry into any premises
which are used exclusively as a private dwelling.

(3) Anauthorized officer may, on production if so required
of proof of his authority, at all reasonable hours enter any pre-
mises —

(&) which he has reasonable cause to believe to be used for
any purpose of a business in the course of which seeds
are sold, whether the sale is by wholesale or retail, and
whether the person conducting it acts as principal or
agent; or

(b) onwhich he has reasonable cause to believe that there is
any seed which has been sold and which are to be deliv-
ered, or are in the course of delivery, to the purchaser,
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and the power of entry under this paragraph may be ex-
ercised when the seed is in transit in the course of deliv-
ery to the purchaser, and in particular when it is in any
vehicle or vessel in the course of delivery.

(4)  Anauthorized officer may, on any premises, including
a vehicle or vessel, which he has power under this section to
enter, examine any seed which he finds there and may without
payment take samples of any seed so found.

(5)  The owner of any seeds which are offered or exposed
for sale, or are stored for the purposes of sale, or any person
authorized to sell such seeds, may be required by an autho-
rized officer to deliver to him such statement, if any, as the
person selling them would, by seeds regulations, be obliged to
deliver to a purchaser of such seeds, and to deliver it within
the time prescribed for such a statement.

(6) This section shall apply with regard to —

(@) all kinds of seeds in respect of which an offence may,
under any circumstances, be committed under seeds regu-
lations; and

(b) seeds of all plant varieties which are within any class to
which a section of the Index which has come into force
relates.

(7)  Any person who —

(@) fails to comply with any requirement made under sub-
section (5) of this section; or

(b) gives a statement under that subsection whivch is false
in any material particular; or

(c) obstructs or impedes, or attempts to obstruct or impede,
any authorized officer acting in exercise of the powers
conferred by this section,

shall be guilty of an offence and liable to a fine not exceeding
fifty thousand shillings or to imprisonment for a term not ex-
ceeding one year or both.

Institution of criminal proceedings

31.(1) Notwithstanding any provision of any other written law
as to time limits in criminal proceedings, where a part of sample
has been tested by a seed analyst proceedings for including in
a statutory statement false particulars concerning the matters
which, under seeds regulations are to be ascertained for the
purposes of the statement by a test of the seeds, being pro-
ceedings relating to the seeds from which the sample was taken,
may be brought at any time not more than six months from the
time when the sample was taken.

(2) If, atany time before a test is begun to ascertain whether
a part of a sample of seeds is of a specified variety or type, and
not more than six months after the sample was taken, the per-
son to whom any other part of the sample was given, or any
other person, is notified in writing by an authorized officer,
that it is intended to test the seeds and that, after the test, pro-

ceedings may be brought against that person for including in a
statutory statement a false statement that seeds were of a speci-
fied variety or type, then, notwithstanding any provision of
any other written law as to time limits in criminal proceed-
ings, any such proceedings relating to the seeds from which
the sample was taken may be brought against the person so
notified at any time not more than two years from the time
when the sample was taken, and a certificate purporting to be
issued by an authorized officer and stating that a person was
so notified shall be sufficient evidence of that fact.

(3) Proceedings for an offence relating to a statutory state-
ment which has been delivered to a purchaser of seeds, or re-
lating to seeds which have been sold and delivered, may be
brought before a court having jurisdiction at the place of de-
livery of the statement or seeds.

General provisions as to offences

32.(1) Where an offence under this Act committed by a body
corporate is proved to have been committed with the consent
or connivance of, or to be attributable to any neglect on the
part of, any director, manager, secretary or other similar of-
ficer of the body corporate, or any person who was purporting
to act in any such capacity, he as well as the body corporate,
shall be guilty of that offence and shall be liable to be pro-
ceeded against and punished accordingly.

(2)  Proceedings for any offence under this Act may, with-
out prejudice to any jurisdiction exercisable apart from this
subsection, be taken against a person before the appropriate
court in Kenya having jurisdiction in the place where that per-
son is for the time being.

General penalty

33.  Any person guilty of an offence under this Act for which
no other penalty is provided shall be liable to a fine not ex-
ceeding twenty thousand shillings or to imprisonment for a
period not exceeding six months or to both such fine and im-
prisonment.

Supplemental provisions as to regulations

34.  Any regulations under this Act —

(@ may make different provision for different types or classes
of plant varieties, for different seasons of the year, and
for other different circumstances;

(b) may contain such supplemental, incidental and transi-
tional provisions may appear to the Minister to be expe-

dient;

(c) may provide penalties not exceeding those mentioned in
section 33 of this Act for any breach of the regulations.
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Repeal. Cap. 326.

35. The Seeds Act is hereby repealed.

FIRST SCHEDULE

PROCEDURE FOR COMPILING AND
AMENDING THE INDEX

1.(1) As a first step in compiling a section of the Index, the
Minister shall, after consultation with representatives of such
organizations as he deems to have a substantial interest in the
matter to be regulated and of such other interests as appear to
him to be concerned, cause to be prepared a provisional list of
plant varieties which are within the class of plant varieties to
which the section of the Index will relate, and the seeds of
which are in commercial use as reproductive material.

(2) The Minister shall publish the provisional list in the
Gazette and in such other manner as appears to him appropri-
ate for ensuring that the persons particularly concerned have
their attention drawn to the list, and shall publish with the list
a notice giving the necessary information as to the manner in
which and time within which applications seeking additions,
corrections and erasures may be made.

(3) The Minister may bring a section of the Index into force
notwithstanding that the section is incomplete because the
Minister has not come to a determination in regard to any par-
ticular plant varieties.

2. The Minister may, at any time after a section of the In-
dex comes into force, entertain applications from persons seek-
ing additions, corrections and erasures in that section, and may
make such additions, corrections and erasures as may appear
to him to be called for notwithstanding that no application has
been made in that behalf.

3.(1) If at the time when a name, or more than one name, is
being selected for a plant variety for the purposes of the In-
dex, there are one or more names which are for the time being
in use for that plant variety, that name, or names from among
those names, shall be preferred unless the Minister is satisfied
that there are special circumstances calling for the use of a
name or names not so in use.

(2)  The Minister may require a person making an applica-
tion for the inclusion of a plant variety in a provisional list, or
in a section of the Index, to submit a name for that plant vari-
ety.

(3) Ifitappears to the Minister that no name in use or sub-
mitted to him is suitable, he may refuse to include the plant
variety in the Index until a name has been submitted which is,
in his opinion, suitable.

4. The Minister may require persons making applications
which involve the question whether two or more plant variet-
ies are distinct, to supply information and material for carry-
ing out examinations, trials and tests.

5.(1) The Minister, after consultation with representatives of
such interests as appear to him to be concerned, may make
regulations —

(@) governing the form and manner in which applications
may be made under this Schedule;

(b) prescribing the period within which a person making
application under this Schedule is to supply material or
information in support of his representations;

(c) prescribing the quantity and kind of material to be so
supplied;

(d) prescribing the manner in which applications are to be
made in respect of any matter connected with the alter-
ation of the Index, and for the information to be afforded
and the material to be submitted, in connection with any
such application.

(2) Regulations under this paragraph may prescribe the fees
to be charged for carrying out examinations, tests and trials
and for making searches in the Index.

SECOND SCHEDULE

CROSS-POLLINATION
INJURING PROTECTED CROPS

1. Anapplication under section 16 of this Act seeking the
issue of a notice under that section shall be in writing.

2. Before deciding whether to issue a notice in accordance
with the application, the Minister shall serve a notice on the
occupier of the land concerned giving him particulars of the
application and informing him of his right to make representa-
tions.

3. The Minister shall, if so requested within such time as
may be specified in the notice under paragraph 2 of this Sched-
ule, afford to the applicant and to the occupier of the land an
opportunity of appearing before and making representations
to a person appointed by the Minister for the purpose.

4. In deciding whether to issue a notice in accordance with
the application, and in deciding the terms thereof, the Minis-
ter shall have regard —

(a) tothe need to maintain, in the interests of the public, the
purity of the seed of the protected crop;

(b) tothe degree to which the injurious cross-pollination will
or may diminish to the value of the protected crop or
disturb arrangements made for the purpose of maintain-
ing the purity of the seeds thereof;

(c) tothe value, if any, of the controlled crops or plants and
the inconvenience or disturbance involved in comply-
ing with a notice.
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THIRD SCHEDULE

PROTECTION OF APPLICANT FOR RIGHTS
WHILE APPLICATION IS PENDING

1.(1) Anapplicant for the grant of plant breeder’s rights shall,
in his application, state whether he is also applying for a di-
rection by the authorized officer under this Schedule in re-
spect of the plant variety to which the application relates.

(2)  An applicant applying for a protective direction shall
include in the application an undertaking to the effect that,
subject to the exceptions in subparagraph (3) of this paragraph,
in the period between the making of the application and the
time when the question whether the application is to be al-
lowed or refused is finally determined (or, if the undertaking
is discharged under this Schedule at an earlier time, until that
time) no plants of the plant variety, and no material forming
part of, or derived from plants of that variety, will be offered
or exposed for sale or sold in Kenya by the applicant or with
his consent.

(3)  An undertaking under this paragraph shall not prevent
the applicant from making an offer for sale or sale which in
the period before the application would be permitted by sub-
paragraphs (3), (4) or (5) of paragraph 2 of Part 11 of the Fourth
Schedule to this Act, or the exposure for sale of material where
an offer for sale of that material would be so permitted.

(4) If the authorized officer is satisfied that the applicant
has duly given the undertaking, and that he has furnished that
officer with all such information, facilities and material as that
officer may require for the purposes of the application for the
grant of plant breeder’s rights, the officer may, if he thinks fit,
give a protective direction.

(5) The authorized officer shall not give a protective direc-
tion if there is any evidence before him tends to show that the
applicant, or the person whose successor in title the applicant
claims to be, is not the person who bred or discovered the
plant variety to which the application relates.

2.(1) While a protective direction is in force, anything which,
if the plant breeder’s rights to which the application in ques-
tion relates had been granted, would have constituted an in-
fringement of those rights, or would under subsection (5) of
section 21 of this Act have been actionable in proceedings by
the holder of those rights, may be the subject of proceedings
under this paragraph.

(2) Proceedings may be brought under this paragraph, by
the applicant in whose favour the protective direction is made,
against any person for an injunction requiring that person, while
the protective direction is in force, not to do any of the things
which may be the subject of proceedings under this paragraph,
and the court may, if it thinks fit, grant an injunction accord-
ingly on such terms as appear to the court to be just.

(3) An undertaking not to institute or prosecute proceed-
ings under this paragraph, whether or not any consideration is
given for the undertaking, shall be void, and if the authorized
officer is satisfied that an applicant in whose favour a protec-
tive direction has been given has given any such undertaking,
whether or not the undertaking be enforceable at law, he shall
withdraw the protective direction.

(4) A protective direction shall cease to be in force when
the question whether the application for the grant of plant
breeder’s rights is to be allowed or refused is finally deter-
mined, or at such earlier time as is provided under the provi-
sions of this schedule.

3.(1) The authorized officer may at any time, if in all the cir-
cumstances it appears to him to be just, withdraw a protective
direction, and shall do so if he is satisfied that there has been a
breach of the undertaking given by the applicant under para-
graph 1 of this Schedule.

(2)  The undertaking given by an applicant under paragraph
1 of this Schedule shall cease to be binding when the protec-
tive direction is withdrawn.

4.(1) If atany time the authorized officer is satisfied that there
has been a breach of the undertaking given under paragraph 1
of this Schedule, he may refuse the application for the grant of
plant breeder’s rights.

(2) Ifthere is a breach of an undertaking given under para-
graph 1 of this Schedule, the applicant shall be guilty of an
offence.

FOURTH SCHEDULE

PART 1 - PRIORITIES BETWEEN APPLICANTS
FOR RIGHTS

1.(1) If the plant variety was independently bred or discov-
ered by two or more persons, the first of those person who
makes an application relating to that variety in the form pre-
scribed for the purposes of this Schedule by regulations under
section 24 of this Act shall be the person entitled to the grant
of plant breeder’s rights.

(2)  Asbetween two persons making applications on the same
date, the one who was first in a position to make a valid appli-
cation for the grant of plant breeder’s rights, or would have
been first in that position if Part \ of this Act and the relevant
scheme had always been in force, shall be the person entitled
to a grant of plant breeder’s rights.

2.(1) For the purposes of paragraph 1 of this Part, an applica-
tion duly made in a country to which this paragraph applies
when the application is made shall be treated as if duly made
under this Act if the conditions in this paragraph are satisfied.

(2) No account shall be taken under this paragraph of an
application made in a country outside Kenya at a time when
the plant variety to which the application relates was not one
falling within a species or group prescribed by a scheme as a
species or group in respect of which plant breeder’s rights may
be granted.

(3)  Not more than twelve months after the application duly
made in that country, the applicant must make his application
under this Act in the form prescribed for the purpose by regu-
lations under section 24 of this Act, being a form which in-
cludes a claim in respect of the priority of the application in
the said country.
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(4)  Within three months of the application under this Act, a
copy of the documents constituting the application in the said
country, certified as correct by the authority in that country to
whom the application is made, must be submitted to the au-
thorized officer.

(5) Ifapplications have been made in more than one coun-
try to which this paragraph applies, and have been so made at
different dates, the period of twelve months mentioned in sub-
paragraph (3) of this paragraph shall be taken from the earlier
or earliest of those applications, and subparagraph (4) of this
paragraph shall be construed accordingly.

(6) If priority is established for an application by virtue of
this paragraph after a grant of plant breeder’s rights have been
made in pursuance of an application against which the prior-
ity is established, the authorized officer shall cancel that grant.

(7)  The Minister may, by notice in the Gazette, designate
any country or territory as a country to which this paragraph
applies, and may from time to time vary or revoke any such
order but not so as to prejudice applications already made in
Kenya or elsewhere.

3. Regulations under section 24 of this Act may provide
for the forfeiture of any priority obtained under this Schedule
if the person making the application does not, within a period
prescribed by the regulations, satisfy all the requirements which
are to be satisfied by an applicant before a grant of plant
breeder’s rights can be made.

PART Il - RULES FOR GRANT OF RIGHTS
1.(1) The plant variety must —

(@) besufficiently distinguishable by one or more important
morphological, physiological or other characteristics
from any other variety whose existence is a matter of
common knowledge at the time of the application, what-
ever may have been the origin, artificial or natural, of
the initial variation from which it resulted,;

(b) be sufficiently varietal pure;

(c) besufficiently uniform or homogenous having regard to
the particular features of its sexual reproduction or veg-
etative propagation;

(d) be stable in its essential characteristics, that is to say, it
must remain true to its description after repeated repro-
duction or propagation or, where the application pre-
scribes a particular cycle of reproduction or multiplica-
tion, at the end of each cycle.

(2) For the purposes of subparagraph (1) of this paragraph,
common knowledge may be established by reference to plant
varieties already in cultivation or exploited for commercial
purposes, or those included in a recognized commercial or
botanical reference collection, or those of which there are pre-
cise descriptions in any publication.

2.(1) Subjectto this Schedule, in the period before the scheme
by virtue of which the application is made came into force, no
plants of the variety, and no material forming part of, or de-
rived from, plants of the variety may have been offered for
sale or sold by any person in Kenya or elsewhere.

Provided that the restriction imposed by this subparagraph shall
not apply to sales or offers for sale made outside Kenya during
the period of six years in the case of trees and vines, and four
years in the case of others, ending with the date of the applica-
tion.

(3) Subparagraphs (1) and (2) of this paragraph shall not
apply -

(a) to an offer for sale of a stock of material of any plant
variety in connexion with an offer for sales of the title to
apply for the grant of plant breeder’s rights in respect of
that plant variety; or

(b) to any sale of material to any plant variety if at the time
of the sale or subsequently the purchaser becomes the
person entitled to make an application for the grant of
plant breeder’s rights in respect of that plant variety.

(4) Where an applicant makes, or proposes to make, arrange-
ments under which some other person uses reproductive ma-
terial of the plant variety under the control of the applicant for
the purpose of increasing the stock of the applicant, or of car-
rying out tests or trials, and under which the whole of the ma-
terial produced, directly or indirectly, from that reproductive
material, and any unused reproductive material, becomes or
remains the property of the applicant, then subparagraphs (1)
and (2) of this paragraph shall not apply —

(a) toasale or offer for sale of the reproductive material by
the applicant to any such person as part of such arrange-
ments; or

(b) to asale by such person to the applicant of the material
produced, directly or indirectly, from that reproductive
material.

3.(1) Where an application for the grant of plant breeder’s
rights is made at a time not later than twelve months after this
Part comes into operation, and the applicant does not ask for a
protective direction, subparagraphs (1) and (2) of paragraph 2
of this Part shall not apply to an offer for sale or sale in the
period beginning six months before this Part comes into op-
eration and ending with that time if the authorized officer is
satisfied that the applicant took all steps reasonably open to
him to ensure that any person to whom material of the plant
variety has been offered or sold during the said period has
been informed in writing than an application for a grant of
plant breeder’s rights may be made in respect of the variety.

(2)  Where an application is allowed by virtue of this para-
graph, subsection (2) of section 23 of this Act shall not apply
to any compulsory licence granted in respect of the plant vari-
ety to which the application relates.
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FIFTH SCHEDULE
PLANT BREEDER’S RIGHTS IN SPECIAL CASES
Sale of cut blooms, fruits, etc

1.(1) Ifitappears to the Minister that, in the case of any spe-
cies or group of plant varieties, plant breeders will not receive
adequate remuneration unless they have control over the pro-
duction or propagation of the plant variety in Kenya for the
purpose of sales of cut blooms, fruit or some other part or
product of plants of the variety, and the control will be of sub-
stantial benefit to the plant breeders, he may, by a scheme,
provide that, in respect of any plant variety of the species or
group prescribed by the scheme, plant breeder’s rights shall
include the exclusive right to, and to authorize others to, pro-
duce or propagate that variety for the purpose of selling such
parts or products of the variety as may be prescribed by the
scheme.

(2) A scheme conferring any such rights may also provide
that plant breeder’s rights shall include the exclusive right to,
and to authorize others to, sell the parts or products of the
variety in relation to which the rights are extended in so far as
they are obtained by the seller from plants of the variety which
the seller has himself produced or propagated.

Use of reproductive material for production of certain other
plant varieties

2. Plant breeder’s rights shall include the exclusive right
to, and to authorize others to, use the reproductive material of
the plant variety concerned for the purpose of producing, in
order to sell it, the reproductive material of another plant vari-
ety if, but only if, the nature of that other variety is such that
repeated production of the reproductive material of that other
variety is not possible without the repeated use of reproduc-
tive material of the plant variety to which the rights relate.

SIXTH SCHEDULE
THE SEEDS AND PLANTS TRIBUNAL

The Chairman

1.(1) The Minister shall appoint a chairman for the Tribunal
who shall be a barrister, a solicitor or an advocate.

(2)  The appointment of the chairman shall be for such term
as the Minister may specify in the instrument of appointment,
and a person who ceases to hold office as chairman shall be
eligible for re-appointment.

(3) The chairman may at any time resign his office by no-
tice in writing to the Minister.

(4) If the Minister is satisfied that the chairman is unfit to
continue in office or incapable of discharging his duties, he
may revoke the appointment of the chairman.

2. In the case of the temporary absence or inability to act
of the chairman, the Minister may appoint any other person
who is a barrister, solicitor or an advocate to act as deputy for
the chairman, and a person so appointed shall, when so act-
ing, have all the functions of the chairman.

The panels

3.(1) The Minister shall draw up and from time to time re-
vise—

(@) apanel of persons who have wide general knowledge in
the field of agriculture, horticulture or forestry; and

(b) a panel of persons who have specialized knowledge of
particular species or groups of plants.

and the members of the Tribunal, other than the chairman and
deputy chairman, shall be selected from those panels in accor-
dance with this Schedule.

(2) The power to revise the panels shall include power to
terminate a person’s membership of either of them.

Remuneration

4. The Minister may pay to members of the Tribunal such
remuneration and such allowances as the Minister may, with
the approval of the Treasury, determine.

Procedure

5.(1) The jurisdiction of the Tribunal shall be exercised by
three members consisting of the chairman and a member se-
lected from each of the two panels, and references in this Act
to the Tribunal shall be construed accordingly.

(2) The member from the panel of those with specialized
knowledge shall be selected for his knowledge of the subject
matter of a particular case or class or group of cases.

(3) The members of the panels who are to deal with any
case shall be selected as follows —

(@ the Minister may select a member or members to deal
with that particular case or class or group of cases; or

(b) the Minister may select for a class or group of cases
members from amongst whom members to deal with any
particular case shall be selected by the chairman.

(4)  Anydecision of the Tribunal shall be taken, in the event
of a difference between the members, by votes of the majority.

(5) If, after the commencement of the hearing of any pro-
ceedings before the Tribunal, one of the three members of the
Tribunal becomes incapable of continuing to hear the proceed-
ings on account of sickness or for any other reasons, the pro-
ceedings may, with the consent of all parties thereto, be con-
tinued before the remaining two members of the Tribunal and
heard and determined accordingly, but if the two members dif-
fer in opinion the case shall, on the application of any party to
the proceedings, be re-argued before and determined by the
Tribunal as ordinarily constituted.
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(6) A decision of the Tribunal shall not be questioned on
the ground that a member was not validly appointed or se-
lected.

6.(1) The Tribunal, in exercising its statutory jurisdiction, may
order any party to the proceedings to pay to any other such
party either a specified sum in respect of the costs incurred by
the second-mentioned party, or the taxed amount of those costs,
and any costs required to be taxed for that purpose shall be
taxed in the same manner and on the same scale as costs in a
subordinate court of the first class.

The Chief Justice may make rules as to the procedure in
connexion with proceedings before the Tribunal in exercise of
its proceedings before the Tribunal in exercise of its statutory
jurisdiction and as to the fees chargeable in respect of those
proceedings, and in particular the rules may make provision —

(a) as to the circumstances in which the Tribunal need not,
or shall not, sit in public;

(b) asto the form of any decision of the Tribunal,

(c) as to the time within which such proceedings are to be
instituted,;

(d) as to the evidence, and the form thereof, which may be
required or admitted;

(e) asto the examination of the parties and of witnesses;

(f) as to the procedure for securing the attendance of wit-
nesses and the production of documents.

(3) The chairman of the Tribunal shall have power to ad-
minister oaths to witnesses in any proceedings before the Tri-
bunal.

(4) In this paragraph, “statutory jurisdiction” means any
jurisdiction of the Tribunal exercisable by or under this Act or
any other written law, except for its jurisdiction in any refer-
ences under an arbitration agreement.
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THE SEEDS AND PLANT VARIETIES (PLANT BREEDER’S RIGHTS)
REGULATIONS, 1994*

its proceedings before the Tribunal in exercise of its statutory
jurisdiction and as to the fees chargeable in respect of those
proceedings, and in particular the rules may make provision —

(a) as to the circumstances in which the Tribunal need not,
or shall not, sit in public;

(b) asto the form of any decision of the Tribunal,

(c) as to the time within which such proceedings are to be
instituted;

(d) as to the evidence, and the form thereof, which may be
required or admitted;

(e) asto the examination of the parties and of witnesses;

(f) as to the procedure for securing the attendance of wit-
nesses and the production of documents.

(3) The chairman of the Tribunal shall have power to ad-
minister oaths to witnesses in any proceedings before the Tri-
bunal.

(4) In this paragraph, “statutory jurisdiction” means any
jurisdiction of the Tribunal exercisable by or under this Act or
any other written law, except for its jurisdiction in any refer-
ences under an arbitration agreement.

ARRANGEMENT OF REGULATIONS
Regulation

Citation

Interpretation

The Plant Breeder’s Rights Committee

Functions of the Committee

Meetings of the Committee

Application for a grant

Forfeiture of right to grant

Certificate of grant

9 Application for extension of period of grant

10  Application for a compulsory licence

11 Application for protective direction

12 Withdrawal of protective direction

13 Application for surrender of grant

14 Provision of information or evidence in support
of application

15  Refusal of repeated application

16  Notification of applications

17 Application for opportunity to make representations

18  Hearing of representations

19  Appeals to the Tribunal
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22 Register of plant varieties
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23
24
25
26
27
28
29

Botanical description and test results
Inspection of register and document
Address of grantee or applicant
Extension of period for compliance
Amendment of register and records
Translation of documents

Fees

THE SEEDS AND PLANT VARIETIESACT

(Cap. 326)

IN EXERCISE of the powers conferred by sections 21, 24
and 28 (2) of the Seeds and Plant Varieties Act, the Minister
for Agriculture, Livestock Development and Marketing makes
the following Regulations:-

1.

THE SEEDS AND PLANT VARIETIES (PLANT

BREEDER’S RIGHTS) REGULATIONS, 1994
Citation

These Regulations may be cited as the Seeds and Plant

Varieties (Plant Breeder’s Rights) Regulations, 1994.

2.

Interpretation

In these Regulations, unless the context otherwise

requires—

“breeder” means a person who discovers or breeds a new plant
variety and includes his successor in title;

“Committee” means the Plant Breeder’s Rights Committee
established by Regulations 3;

“grant” means a grant of plant breeder’s rights;

“grantee” means the holder of a grant, and in relation to a
protected variety means the holder of a grant in respect of that
variety;

“licensee” means a person licensed to exercise plant breeder’s
rights;

“plant” means a plant in the plant kingdom and includes flow-
ering and non-flowering plant species;

“prescribed fee” manes the fee prescribed by regulation 29;

“protective direction” means a direction by the authorized of-
ficer under the Third Schedule to the Act;

“reproductive material” means the reproductive part of a plant
and includes seeds and other vegetative propagating material
such as a whole plant or parts thereof.

* As adopted and published on November 25, 1994, in the Official Kenya Gazette,- Supplement No. 73.
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The Plant Breeder’s Rights Committee

3.(1) There shall be a Committee to be known as the Plant
Breeder’s Rights Committee, which shall consist of—

(@) the Director of Agriculture, who shall be chairman;
(b) the Director, Kenya Agriculture Research Institute;
(c) the Director, Kenya Industrial Property Office;

(d) the General Manager, Horticultural Crops Development
Authority;

(e) the Director, Kenya Forestry Research Institute;
(f) the Director, National Seed Quality Control Service;
(9) one representative of seed merchants; and
(h) one representative of plant breeders.
(2) The Committee may co-opt a number of members not
exceeding three to represent such interests as it may from time
to time determine.
Functions of the Committee
4. The functions of the Committee shall be—
(@) todevelop plant breeder’s rights policy;
(b) with the approval of the Minister, to review plant
breeder’s rights regulations and standards as may from

time to time be required;

(c) to make recommendations on the registration of grant-
ees;

(d) tomoderate cases of appeal by aggrieved persons;

(e) to review and recommend appropriate plant breeder’s
rights;

(f)  toperform such other duties as may from time to time be
assigned by the Minister.
Meetings of Committee
5. Subject to the directions of the Minister, the Committee
shall meet at least once in every year.
Application for a grant

6.(1) Anapplication for a grant shall be in Form I in the Sched-
ule and shall be accompanied by the prescribed fee.

(2)  Where the application is by a successor in title to the
breeder, it shall be accompanied by—

(@) the original or a certified copy of the deed of assign-
ment; or

(b) the original or a certified copy of the certificate of grant
of letters of administration; or

(c) such documentary evidence as is in the opinion of the
authorized officer sufficient to establish the title of the
application;

(3) Apersonwho—

(@) hasasubstantial interest in the plant variety in respect of
which the application is made; or

(b) s in a position to adduce evidence which is likely to be
material to the consideration of the application,

may on application to the authorized officer, by afforded an
opportunity of making representations concerning the appli-
cation.

Forfeiture of right to grant

7.(1) A person entitled to a grant by virtue of paragraph 9 of
the Fourth Schedule to the Act may forfeit such right if, on
being served with notice by the authorized officer, he fails to
make a valid application under regulation 4 within the period
specified in the notice.

(2) A notice under paragraph (1) shall be for such period
not exceeding thirty days, as the authorized officer may specify.

(3) A person aggrieved by an act or omission of the autho-
rized officer under this regulation may appeal to the Tribunal
within fourteen days.

Certificate of grant

8. Acertificate of a grant shall be in Form Il in the Sched-
ule and shall be issued on payment of the prescribed fee.

Application for extension of the period of grant

9.(1) An application for extension of the period of a grant
under section 19 (5) of the Act shall be in Form IlI in the
Schedule and shall be in Form I11 in the Schedule and shall be
accompanied by the prescribed fee.

(2)  Subjectto paragraph (3), an application under this regu-
lation shall be made not more than eighteen but not less than
nine months before the date of expiry of the grant.

(3) The authorized officer may accept a late application
under this regulation if satisfied that the applicant’s failure to
lodge it within the prescribed period was due to circumstances
beyond his control:
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Provided the application is lodged at least three months
before the date of expiry of the grant.

(4)  Apersonwho—

(a) s licensed to exercise any rights in the plant variety to
which the application relates, or who otherwise has a
substantial interest in the variety; or

(b) isina position to produce evidence which is likely to be
material to the consideration of the application and any
person or organization representing such licensee or per-
son so interested,

may on application to the authorized officer, be afforded an
opportunity to make representations concerning the applica-
tion.

Application for compulsory licence

10.(1) An application for a compulsory licence shall be in Form
1V in the Schedule and shall be accompanied by the prescribed
fee.

(2) Inaddition to a person or organization entitled to make
representations by virtue of section 23 (7) of the Act, a person
licensed to exercise any right in the plant variety to which the
application relates may apply to the Minister for an opportu-
nity to make representations concerning the application.

(3) An application for the revocation, extension, limitation
or other variation of the terms of a compulsory license shall be
in writing addressed to the authorized officer.

Application for protective direction

11.(1) An application for a protective direction shall be in
Form V in the Schedule and shall be accompanied by the pre-
scribed fee.

(2) A certificate of a protective direction shall be in Form
VI in the Schedule, and shall be issued on payment of pre-
scribed fee.

Withdrawal of protective direction
12.(1) If itis intended to withdraw a protective direction oth-
erwise than on the request of the holder, the authorized officer
shall give the holder thirty days’ notice of the intention.
(2)  Anotice under paragraph (1) shall be in writing setting
out the reasons for the intended withdrawal.

Application for surrender of grant
13.(1) An application for the surrender of a grant shall be in

Form VII in the Schedule and shall be accompanied by the
prescribed fee.

(2)  Alicensee of any right in the plant variety to which the
application relates or a person who otherwise has a substantial
interest in the variety may, on application to the authorized
officer, be afforded an opportunity to make representations
concerning the application.

Provision of information or evidence
in support of application

14.(1) A person making an application under these Regula-
tions shall provide the authorized officer with such informa-
tion or evidence in support of the application as the autho-
rized officer may require.

(2) In the case of an application for a grant, the applicant
shall deliver to the authorized officer, or avail to him for ex-
amination, the reproductive or other plant material of the plant
variety to which the application relates.

(3) Inthe case of any other application, the applicant shall
deliver to the authorized officer the reproductive or other plant
material as the authorized officer may require.

(4) The reproductive or other plant material delivered or
availed by the applicant for examination by the authorized of-
ficer under this regulation shall be of such quality and de-
scription as authorized officer shall specify.

(5) If in the course of examination of any plant material
delivered or availed to the authorized officer under this regu-
lation any part thereof is lost or damaged, or is found to be
unhealthy or otherwise unsuitable, the authorized officer may
require the applicant to supply a further quantity of the plant
material.

(6) The applicant shall at all reasonable times avail to the
authorized officer such facilities as may be necessary for the
inspection of plants, plant material trial grounds or other pre-
mises to which the application relates.

(7)  The authorized officer may require an applicant to un-
dertake trials or tests in connection with the plant variety to
which his application relates, at such times and in such man-
ner as the authorized officer may determine.

Refusal of repeated applications

15.(1) If an application under regulations 9, 10 or 13 is made
within 12 months of a decision by the Minister or the autho-
rized officer on the same matter, the Minister or the autho-
rized officer may, if in his opinion the application lacks merit,
refuse it.

(2)  Before refusing an application under paragraph (1), the
Minister or the authorized officer shall afford the applicant an
opportunity to make representations thereon.
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Notification of application

16.(1) The Minister shall notify every application under regu-
lations 6, 9, 10 and 13 in the Gazette.

(2) A notice under paragraph (1) shall specify—
(@) the categories of the persons entitled to make represen-
tations concerning the application under the Act or these

Regulations;

(b) the period within which an application for an opportu-
nity to make representations may be made; and,

(c) any matters on which the Minister or the authorized of-

ficer should be satisfied by a person or organization ap-
plying for an opportunity to make representations.

Application for opportunity to make representations
17.(1) A person or organization entitled by virtue of the pro-
visions of the Act or these Regulations to make representa-
tions concerning any matter may apply in the prescribed form,
to the Minister or the authorized officer, for an opportunity to
make representations.

(2)  An application under paragraph (1) shall be—
(@ inForm VIII in the Schedule;
(b) accompanied by the prescribed fee; and
(c) lodged within the period specified in regulation 16.
(3) The Minister or the authorized officer shall, on receipt
of an application under this regulation, afford the applicant an
opportunity of making representations to him in writing, or of
being heard by him or by a person deputed by the Minister for
that purpose.

Hearing of representations
18.(1) The Minister or the authorized officer shall appoint a
date and place for the hearing of representations by any appli-

cant under regulation 17.

(2) Inappointing the date and place for hearing, the Minis-
ter or the authorized officer shall have regard to—

(@) the convenience of the applicant and any witnesses;

(b) the situation of any land or premises to be viewed in
connection with the application; and

(c) any other relevant circumstances.

(3) The Minister or the authorized officer shall give the ap-
plicant not less than 30 days’ notice of the hearing.

(4)  The applicant shall, at least 14 days before the date ap-
pointed for the hearing, deliver to the authorized officer two
copies of any document intended to be relied on or tendered
as evidence at the hearing.

(5) The applicant may appear in person at the hearing or be
represented by a person of his own choice.

(6) Atthe hearing, the applicant or his representative may—
(@) giveevidence;

(b) call witness;

(c) subject to paragraph (7), produce any document; and
(d) cross-examine any witnesses called.

(7)  Nodocument shall be relied on or produced in evidence
under paragraph (6) unless copies thereof are delivered to the
authorized officer in accordance with paragraph (4).

(8) The Minister or the authorized officer may require any
witness called at the hearing to give evidence on oath, affir-
mation or otherwise and may for that purpose administer oaths
or affirmations.

(9) Subject to the directions of the Minister or the autho-
rized officer in consultation with the applicant, the hearing
shall be held in public.

(10) Before making his decision, the Minister or the autho-
rized officer shall take into consideration any written repre-
sentations made on the matter under regulation 17 (3).

(11) The Minister or the authorized officer shall give the ap-
plicant notice of his decision in writing, and shall specify
therein the reasons for the decision.

(12) An applicant aggrieved by a decision of the Minister or
the authorized officer under this regulation may appeal to the
Tribunal within 14 days.

(13) Subject to regulation 19, a decision of the Minister or
the authorized officer shall take effect on such date as he di-
rects.

Appeals to the Tribunal

19.(1) In appointing the time and place for hearing an appeal
under section 29 (1) (d), (e) or (f) of the Act, or under these
Regulations, the Tribunal shall have regard to the matters speci-
fied in regulation 18 (2).

(2)  Subject to paragraph (3), the operation of any decision
appealed from shall be suspended pending the final determi-
nation of the appeal.

(3) Notwithstanding any appeal, the operation of a deci-
sion to extend the duration of a grant shall not be suspended if
the duration of the initial grant expires before the final deter-
mination of the appeal.
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Cancellation of grant

20.(1) The Minister shall give the grantee 30 days’ notice of
intended cancellation of a grant under section 19 (7) of the
Act.

(2) A notice under paragraph (1) shall be in writing setting
out the grounds for intended cancellation.

Proposal of name for plant variety

21(1) The authorized officer may require an applicant for a
grant to propose a name for the plant variety to which the ap-
plication relates within such time as he may specify.

(2) The authorized officer may reject a name proposed un-
der paragraph (1) if the name—

(a) s similar to that of a plant variety of the same class as
the variety in respect of which the application is made
either—

(i) aclass consisting of the plant varieties of the spe-
cies or groups prescribed by a scheme under Part V
of the Act; or

(i) a class prescribed for the purpose of section 21 of
the Act.

or the name so nearly resembles the name of any plant variety
as to be likely to deceive or cause confusion as to the identity
of the variety; or

(b) s likely to deceive or cause confusion as to the charac-
teristics or value of the plant variety or as to the identity
of the breeder; or

(c) does not conform with international usage as regards the
nomenclature of cultivated plants; or

(d) issimilar to or likely to be confused with—
(i) aregistered trade mark; or

(if) atrade name used in respect of the reproductive ma-
terial of any kind; or

(iii) products of the plant variety in respect of which the
application is made; or

(iv) products of a plant variety of the same class as the
variety in respect of which the application is made,
being a class specified under paragraph 2 (a); or

(e) isinthe opinion of the authorized officer otherwise un-
desirable.

(3) Ifthe authorized officer rejects a proposed name under
paragraph (2), he shall so inform the applicant specifying the
grounds for the rejection, and shall require him to propose
another name within such time as he may specify.

(4)  The Minister shall publish in the Gazette, or in such
manner as he may deem appropriate notice of every proposed
name that is not rejected by the authorized officer under para-

graph (2).

(5)  Aperson may, within 21 days of publication of a notice
under paragraph (4), object to the approval of a proposed name
on any of the grounds specified in paragraph (2).

(6) An objection under paragraph (5) shall be in writing
addressed to the authorized officer.

(7) The authorized officer shall consider any objection
lodged under paragraph (5) before approving the proposed
name.

(8) The Minister shall notify in the Gazette every name ap-
proved by the authorized officer under this regulation.

(9) If an applicant does not comply with a request of the
authorized officer to propose a name within the period speci-
fied, the authorized officer may deem the application to be
abandoned.

(10) An applicant for a grant, or a grantee may at any time
propose to change the name approved under this regulation.

(11) Upon a proposal under paragraph (9), the procedure for
proposed names prescribed by this regulation shall apply.
Registrar of plant varieties

22.(1) The authorized officer shall maintain a register of plant
varieties into which he shall enter the details relating to—

(@) aplantvariety in respect of which a grant has been made;
or

(b) a plant variety in respect of which an application for a
grant is under consideration,

specified in this regulation.

(2) As regards a plant variety in respect of which a grant

has been made, the authorized officer shall enter in the regis-

ter—

(@) the name of the variety;

(b) adescription of its characteristics;

(c) the reference number under which the variety is recorded
in any reference collection of plant material maintained
by the authorized officer;

(d) the name and address of the grantee;

(e) the date and duration of the grant;

(f)  such other particulars as are in the opinion of the autho-
rized officer necessary.

The Seeds and Plant Varieties Regulations, 1994
- page 5

KENYA



60

PLANT VARIETY PROTECTION

No. 94 — December 2002

(3) Asregards a plant variety in respect of which an appli-
cation for grant is under consideration, the authorized officer
shall enter in the register—

(@) the proposed name of the variety;

(b) adescription of the characteristics of the variety as pro-
vided by the applicant;

(c) the date of grant of any protective direction;
(d) the name and address of the applicant;
(e) such other particulars as are in the opinion of the autho-
rized officer necessary.
Botanical description and test results of variety

23. The authorized officer shall keep a botanical descrip-
tion and the results of any tests or trials of a plant variety in
respect of which an application for a grant is made.

Inspection of registrar and documents
24.  Any person may, during working hours, inspect the reg-
ister and any documents lodged with or kept by the authorized
officer, and may on payment of the prescribed fee, obtain a
copy of the register or other document.

Address of grantee or applicant
25.(1) A grantee or a person making any application under
these Regulations shall give to the authorized officer an ad-
dress for service of any documents required to be served upon
him.
(2) A grantee or applicant who changes his name or ad-
dress shall forthwith notify the authorized officer.
Extension of period for compliance

26. The Minister or authorized officer may, on application

extend the period set for compliance with any regulation if in
the circumstances he deems it reasonable to do so.

(b) the period of a grant expires or is extended; or

(c) agrantissurrendered or cancelled,

the authorized officer shall also make such other amendments

as may be necessitated by any information supplied to him.
Translation of documents

28.  Where adocument required to be submitted to the Min-

ister, or authorized officer in connection with any matter is in

a language other than the English language, it shall, unless the

Muinister or the authorized officer otherwise directs, be accom-

panied by a translation thereof in the English language.

Fees

29.  The following fees shall be payable to the authorized
officer for the purposes of the Act and these Regulations—

TYPE OF FEES uss$
Application for a grant of PBR 200
Application for a protective direction 40
For technical evaluation of a variety 600
Annual fees for grant 200

Purchase of a report from a testing authority
in another country 320

Replacement of lost or destroyed certificate 40

Claim of priority from a preceding application
outside Kenya 20

For change of an approved denomination 80

Reinstatement of an abandoned

application on petition 80
Surcharge for late payment 60
Application for a compulsory license 70

Application for extension of the period

Amendment of register records of a grant 100
27.(1) If the authorized officer receives notification of change Inspection of register and documents 40
of name or address of a grantee or applicant under regulation ) _
26, he shall amend the register accordingly. Duplicate page of register or documents 0.5
(2) Where— Grant for PBR certificate 240
(@) the approved name of a variety is changed under regula-
tion 22; or
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REPUBLIC OF MOLDOVA

LAW ON THE PROTECTION OF PLANT VARIETIES*
No. 915/ 1996 (as amended in 2000)
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This Law shall govern both the economic and the personal
non-economic relations arising out of the creation, use and
legal protection of plant varieties and shall apply to botanical
genera and species of plants the list of which shall be approved
by the Government of the Republic of Moldova.

CHAPTER |
GENERAL PROVISIONS
Article 1
Basic Terms
For the purposes of this Law:

“variety” means a plant grouping created by selection, which
grouping:

- conforms to the criteria of patentability;

- presents the characteristics of a given genotype or com-
bination of genotypes;

—  can be distinguished from any other plant grouping of
the same botanical taxon by the expression of at least
one of the said characteristics;

— may be represented by a single plant or plants, or by a
single part or parts thereof provided that such part or
parts may be used for the reproduction of entire plants
of the variety;

“categories of a variety” means clone, line, hybrid, popula-
tion;

“material of a variety” means whole plants, seeds, seedlings,
bulbs or parts of plants intended for reproduction or for mar-
keting for purposes other than reproduction of the variety;

“applicant” means a natural person or a legal entity who has
filed an application for the grant of a variety patent under this
Law;

“patent owner” means a person to whom a variety patent has
been granted;

“Register of Plant Varieties” means the register containing the
plant varieties that have been approved by the National Coun-
cil for Plant Varieties of the Republic of Moldova and recom-
mended for cultivation in the Republic of Moldova;

“Register of Variety Patents” means the register containing
the plant variety patents in which the rights are protected in
the Republic of Moldova;

“Member State” means a State party to the International Con-
vention for the Protection of New Varieties of Plants of De-
cember 2, 1961, as revised on November 10, 1972, October 23,
1978, and March 19, 1991.

Article 2
Legal Protection of a Variety

(1) Rights in a variety shall be recognized and protected on
the territory of the Republic of Moldova and shall be certified
by the grant of a variety patent (hereinafter referred to as “the
patent”).

(2) The patent shall certify the priority of the variety, the au-
thorship of the breeder and the exclusive right of the patent
owner to use the variety.

(3) The term of the patent shall be

a)  25years from the date of the decision to grant the patent
for varieties of trees, fruit trees and grapevine;

b) 20 years from the date of the decision to grant the patent
for varieties of other species.

(4)  Atthe request of the patent owner the term of the patent
may be extended for a period of 10 years.

Article 3
Scope of the Legal Protection of a Variety

The scope of the legal protection of a variety conferred by a
patent shall be determined by the sum of essential characteris-
tics of the variety as specified by the applicant in the descrip-
tion thereof.

Atrticle 4

Authorities Responsible for the
Legal Protection of Varieties

(1) The following authorities, established by the Govern-
ment, shall carry out the State policy in the field of legal pro-
tection and use of varieties in the Republic of Moldova: the
National Council of the Republic of Moldova for Plant Vari-
eties (hereinafter referred to as “the Council™), the State Com-
mission of the Republic of Moldova for Variety Testing (here-
inafter referred to as “the State Commission), and the State
Agency on Industrial Property Protection of the Republic of
Moldova (hereinafter referred to as “the Agency”).

(2) The Council shall be the principal authority in deter-
mining the State policy in the field of plant variety approval.
Its decisions shall constitute the basis for the authorizations to
use the varieties in the Republic of Moldova.

(3) The State Commission shall be the working body of the
Council and an expert body to the Agency, in charge of carry-
ing out tests in order to determine the economic value of the
varieties and their compliance with the conditions of patent-
ability prescribed in this Law. The State Commission shall keep
the Register of Plant Varieties.
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(4) The Agency shall receive and process applications for
the grant of variety patents (hereinafter referred to as “the ap-
plication™), carry out the examination thereof, effect registra-
tion, publish official information, grant patents and keep the
Register of Variety Patents.

CHAPTER II
PATENTABILITY OF VARIETIES
Article 5
Conditions of Patentability of Varieties
(1) The plant variety shall be patentable only where it is

a) new,

b) distinct,

¢) uniform and
d) stable.

(2) The plant variety shall have a denomination in compli-
ance with the conditions laid down in Article 18.

Acrticle 6
Novelty

(1) Aplantvariety shall be deemed to be new if, at the date
of filing of the application for the grant of a patent with the
Agency, material of the variety has not been sold or otherwise
disposed of to others, by or with the consent of the breeder,
for the purposes of commercial exploitation of the variety:

a) inthe territory of the Republic of Moldova, earlier than
one year before that date;

b)  inthe territory of any other State, earlier than six years
in the case of varieties of trees, fruit trees and grape-
vines, or, in the case of varieties of other species, earlier
than four years before the said date.

Article 7
Distinctness

(1) A plant variety shall be deemed to be distinct if it is
clearly distinguishable from any other variety whose existence
is a matter of common knowledge at the time of the filing of
the application with the Agency.

(2) The existence of a variety may be established by the
fact that it has been used, entered in an official register or a
reference collection, or has been the subject of a precise de-
scription in a publication or in an application for the grant of a
patent, provided that the application leads to the grant of a
patent.

Article 8
Uniformity

A plant variety shall be deemed to be uniform if, subject to the
particular features of its propagation, it is sufficiently uniform
in its relevant characteristics.

Article 9
Stability

Aplant variety shall be deemed to be stable if its relevant char-
acteristics remain unchanged after repeated propagation or, in
the case of a particular cycle of propagation, at the end of each
such cycle.

CHAPTER Il
VARIETY AUTHORS AND PATENT OWNERS
Article 10
Author of a Variety

(1) A person whose creative work resulted in the breeding,
discovery or improvement (hereinafter referred to as “breed-
ing”) of a variety shall be recognized as the author (the breeder)
thereof.

(2)  Where anew variety is the result of joint creative work
of two or more breeders, all such breeders shall be recognized
as joint authors thereof. The conditions for exercising the rights
in the variety shall be determined by agreement between them.

(3) The authorship of a variety shall be an inalienable per-
sonal right. That right shall enjoy protection of unlimited du-
ration.

(4) The breeder shall have the right to be identified in the
application for the grant of a patent, in the granted patent and
in all publications relevant to his variety.

Article 11
Right to Obtain a Patent

(1)  The right to obtain a patent shall belong to the breeder
or his successor in title.

(2)  Where the variety has been bred by several breeders,
the right to obtain a patent shall belong to all breeders jointly.
The waiving of the right to obtain a patent by one or more of
the breeders shall not affect the right of the others, provided
that they take the actions specified in this Law.

(3) Theright to obtain a patent for a variety bred under the
conditions specified in Article 12 shall belong to the employer
unless otherwise provided in the employment contract.
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Article 12
Varieties Bred in the Line of Duty

(1) A variety shall be deemed to have been bred in the line
of duty if, in breeding the variety, the breeder:

a)  carried out duties entrusted to him by virtue of his posi-
tion;

b)  carried out duties specifically entrusted to him for the
purpose of breeding a new variety;

c)  made use of material or financial means made available
to him by the employer or a person who commissioned
the breeding of the variety, as well as of knowledge and
expertise gained during the employment.

(2)  Where the notion that a variety has been bred in the line
of duty is applicable only with regard to one or several breed-
ers, the provisions of this Article shall only apply to such breed-
ers, their employers or the persons who commissioned the
breeding of the variety.

(3) Where the employer, within 60 days after having been
notified by the breeder of the breeding of the new variety, has
not filed an application for a patent, has not assigned his right
to file an application to another person or has not instructed
the breeder in writing to keep the new variety secret, the breeder
shall acquire the right to file an application and to be granted
a patent in his own name. The employer shall in that case be
entitled on a preferential basis to be granted a non-exclusive
license to use the variety.

(4)  Theright of a staff member of the State Commission or
the Agency either to obtain a patent or to be identified as a co-
author shall require confirmation by a decision of the Council
for the duration of his employment contract with these organi-
zations and one year thereafter.

(5) The person who has bred a new variety in the line of
duty shall be entitled to be identified as author in conformity
with Article 10 and shall have the right to an equitable remu-
neration. The amount of remuneration shall be determined on
the basis of the profits derived from the use of the new variety
during the term of the patent, as well as the economic value of
the variety.

(6) The amount of remuneration shall be stipulated in a con-
tract between the breeder and the employer or the patent owner
and may not be less than 15% from any proceeds derived by
the employer or the patent owner from the use of the new va-
riety, including earnings derived from the sale of licenses.

(7)  The remuneration shall be paid to the breeder by the
employer or, where the employer is not the patent owner, by
the employer and the patent owner jointly. Where the amount
of remuneration has been found unreasonably inadequate in
relation to the actual contribution by the breeder and the ac-
tual value of the variety, the amount of remuneration may be
increased at the breeder’s request. Where the employer fails to
increase the remuneration, the dispute shall be referred to the
courts.

Article 13
The Exclusive Right of the Patent Owner

(1) The patent owner holds the exclusive right on the pro-
tected patent and on the new variety of plant, authorizing him
to exploit, under the condition that in the course of exploita-
tion it does not infringe the rights of other patent owners, to
use it and prohibit the third parties to perform the following
acts with respect to the material of the variety:

a)  production or reproduction (multiplication),
b)  conditioning for the purpose of propagation,
c) offering for sale,

d) selling or other marketing,

e) exporting,

f)  importing,
g) stocking for any of the purposes mentioned in
items (a) to (f).

(2)  The provisions of paragraph (1) of this Article shall also
apply to:

a)  varieties which are essentially derived from the protected
variety, where the protected variety is not itself an essen-
tially derived variety;

b)  varieties which are not sufficiently distinguishable from
the protected variety;

c)  varieties whose seed production requires the repeated
use of the protected variety.

(3) Avariety shall be deemed to be essentially derived from
another (initial) variety when, being clearly distinguishable
from the initial variety,

a) itispredominantly derived from the initial variety, while
retaining the expression of the essential characteristics
that result from the genotype or combination of geno-
types of the initial variety;

b) it conforms to the initial variety in the expression of the
essential characteristics that result from the genotype or
combination of genotypes of the initial variety, except
for the differences caused by the use of such methods as
selection of a natural or induced mutant, selection of a
variant plant from the initial variety, backcrossing, or
transformation by genetic engineering.

(4)  Where there are several owners of the same patent, their
relations with regard to the use of the protected variety shall
be determined by agreement between them. Where no such
agreement exists, each of the owners shall be entitled to use
the variety at his discretion and to institute infringement pro-
ceedings against any person who uses the variety without the
authorization of the patent owners, but may not renounce, as-
sign or license the patent without the consent of the other
owners.
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Article 14
Limitation of Patent Owner’s Rights

(1)  Theright of the patent owner shall not extend to the use
of the material of the protected variety:

a)  for private use;

b)  for scientific research and experiments or for non-com-
mercial purposes;

¢) asinitial material for the purpose of breeding other vari-
eties, and, except where the provisions of Article 13(1)
and (2) apply, acts in respect of such other varieties.

(2)  The right of the patent owner shall not extend to the
material of the protected variety, or of a variety referred to in
Article 13(2), or any part of the plants of such a variety ob-
tained directly from the material of that variety, which has been
sold or otherwise marketed by the breeder or with his consent,
unless such acts

a)  involve further propagation of the variety in question, or

b) involve an export of material of the variety which en-
ables propagation of the variety in a country which does
not protect the varieties of the genus or species to which
the variety belongs, except where the exported material
is intended for processing for final consumption purposes.

(3) Activities of public authorities concerning the enforcement
of industrial property laws shall not be regarded as infringe-
ment of the owner’s rights, under the condition that the public
authority in question acted in goodwill.

Article 15
Assignment of Rights

(1) The right to own a patent, the rights arising out of the
registration of a patent application with the Agency and the
rights afforded by a patent may be assigned to any natural per-
son or legal entity.

(2)  Transfer of rights may be performed either through an
assignment contract, exclusive or nonexclusive license, or
through succession, legal or testamentary inheritance.

(3) Rights transferred through an assignment contract un-
der paragraph (2) shall also have effect for third parties and
shall determine the alteration of the legal status of the patent
immediately as the contract is registered with the Agency.

(4)  Any provisions containing exclusive grantback condi-
tions, conditions containing challenges to validity and coer-
cive package licensing as well as any other conditions limit-
ing fair competition based on professional principles shall not
be included in license contracts.

CHAPTER IV
OBTAINING APATENT
Article 16
Filing of the Patent Application

(1)  The application shall be filed with the Agency by the
person entitled to obtain a patent under Article 11 of this Law.

(2)  Theapplicant may file a patent application with the com-
petent authorities of other member States prior to the grant of
a patent by the competent authority of the member State where
he filed the first application.
(3) Applications may be filed in person or through a repre-
sentative in industrial property.
Acrticle 17

Patent Application
(1) The patent application shall relate to one variety only. It
shall be filed on an official form and shall state the particulars
of the breeder and the applicant.
(2)  The patent application shall include:
a) aproposal for a denomination for the variety;

b)  the description of the variety (technical questionnaire);

¢) theapplicant’s declaration, on his responsibility, that the
claimed variety satisfies the requirements of Article 6;

d)  anevidence of the priority claimed, where relevant;

e) a power of attorney, where the application is filed
through a representative in industrial property;

f)  proof of payment of the prescribed fee.

(3)  Thefiling date of an application shall be deemed to be
the date of receipt by the Agency of the request and the docu-
ments specified in paragraph (2)(a) and (b) of this Article.

(4) The documents specified in paragraph (2)(c) to (f) of
this Article may be submitted by the applicant within two
months from the filing date of the patent application.

(5)  The patent application and the documents shall be writ-
ten in Moldavian.

6) The Agency may require an applicant for a patent to
provide information concerning the applicant’s correspond-
ing foreign applications and grants.
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Article 18
Variety Denominations

(1)  The variety shall be designated by a denomination which
will be its generic designation.

(2) The denomination must enable the variety to be identi-
fied. It

a)  may not consist solely of figures except where this is an
established practice for designating varieties;

b)  must not be liable to be misleading or to cause confu-
sion concerning the characteristics, value or identity of
the variety or the identity of the breeder;

c)  mustbe different from every denomination which desig-
nates an existing variety of the same plant species or of a
closely related species;

d)  must be used even after the expiration of the term of the
patent.

(3) Where a patent application is filed for the same variety
in the Republic of Moldova and in other countries, the variety
must be submitted under the same denomination to all the coun-
tries concerned.

(4) If, by reason of a prior right, the use of the denomina-
tion of a variety is forbidden to a person who, in accordance
with the provisions of paragraph (5) of this Article, is obliged
to use it, the Agency may require the breeder to submit an-
other denomination for the variety.

(5)  Any person who, within the territory of one of the mem-
ber States, offers for sale or markets the material of a variety
protected within the said territory shall be obliged to use the
denomination of that variety, even after the expiration of the
term of the patent protecting that variety, except where the
provisions of paragraph (4) of this Article apply.

(6) Whenavariety is offered for sale or otherwise marketed,
it shall be permitted to associate a trademark, trade name or
other similar indication which enables the variety to be identi-
fied.

(7)  The denomination of the variety shall be entered into
the Register of Plant Varieties at the same time as the patent is
granted.

Article 19
Right of Priority

(1) The priority of the variety shall be determined by the
filing date of the application with the Agency.

(2) Priority may be determined by the filing date of the first
application in a member State where the application for which
priority is claimed (subsequent application) has been filed with
the Agency within 12 months from the said date.

(3) Inordertoestablish priority, the applicant shall have to
furnish to the Agency, within three months from the filing date
of the subsequent application, a copy of the documents which
constitute the first application, certified to be a true copy by
the authority with which that application was filed, and samples
or other evidence that the variety which is the subject matter
of both applications is the same.

(4) Failure to comply with the time limits provided for in
paragraphs (2) and (3) of this Article or to pay the prescribed
priority fee shall cause the priority claim not to be recognized.

(5) The filing of another patent application, the publication
of information on the variety or the use of the variety that is
the subject of the first application, within the period provided
for in paragraph (2) of this Article, shall not constitute a ground
for rejecting the subsequent application and shall not give rise
to any third-party right.

Article 20
Examination of the Patent Application

(1) The Agency shall, within the framework of the exami-
nation of the patent application, carry out a preliminary ex-
amination of the application and a examination as to form.

(2) Inthe course of the examination as to form, within one
month, the Agency shall satisfy itself that all the documents
under Article 17 of this Law have been filed with the Agency.
Under a positive outcome, the Agency shall enter the data con-
cerning the application in the National Patent Applications
Register for New Plant Varieties.

(3)  Within the framework of the preliminary examination,
the Agency shall, within a period of three months following
the filing date of the patent application:

a) verify that the application includes all the documents
specified in Article 17;

b)  verify that the documents comply with the prescribed
conditions;

c) verify that the claimed variety complies with the condi-
tions prescribed in Article 6;

d) verify that the variety denomination complies with the
conditions prescribed in Article 18;

e) determine the priority attaching to the variety, if appli-
cable.

(4) The Agency may invite the applicant to furnish the missing
documents or further elements of information, and the appli-
cant shall be obliged to furnish them within two months from
the date of receipt of the invitation. If the applicant fails to do
so within the prescribed time limit and does not file a request
for extension of the said time limit, the application shall be
deemed to have been withdrawn.
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(5) Where the preliminary examination finding is that the
denomination of the variety does not comply with the condi-
tions prescribed in Article 18, the applicant shall be invited to
submit to the Agency another denomination within two months.

(6) In the event that the patent application meets the pre-
scribed requirements, the Agency shall notify the applicant of
the termination of the preliminary examination.”;

(7)  Where the applicant disagrees with the decision taken
by the preliminary examiners, he may, within three months
following the date of receipt of the decision, lodge an appeal
with the Board of Appeals of the Agency.

(8) The Agency shall publish the particulars of the applica-
tion in the Official Gazette of Industrial Property (hereinafter
referred to as “the Official Gazette”) after the expiration of
three months from the date of registration of the patent appli-
cation. The list of the particulars to be published shall be de-
termined by the Agency.

(9) Upon completion of the examination as to form, the
Agency shall provide the State Commission with a copy of the
documents.

Article 21
Testing of the New Variety

(1)  The State Commission shall carry out the testing of the
new variety as to its compliance with the conditions of dis-
tinctness, uniformity and stability in its variety testing centers,
experimental stations, specialized institutes, laboratories and
specialized services in accordance with methodologies and
within the periods prescribed by the State Commission in con-
formity with international standards.

(2)  The applicant shall furnish to the State Commission, free
of charge, any seeds and propagating material required for the
purposes of testing.

(3) The applicant shall be required to pay the prescribed
fee for carrying out the testing of the variety.

(4) Where the testing finding is that the new variety does
not comply with the conditions prescribed in Articles 7 to 9,
the State Commission shall decide not to recognize the vari-
ety; the breeder and the Agency shall be notified of the deci-
sion in writing. The breeder shall have the right to lodge, within
three months from the date of receipt of the notification, an
appeal with the Council, stating reasons therefor, against the
decision of the State Commission.

(5) Ifthe applicant fails to lodge the appeal within the pre-
scribed time limit, the decision of the State Commission shall
become final. In that case the Agency shall take the decision
to reject the patent application.

(6) Where the new variety complies with the conditions
prescribed in Articles 7 to 9, the State Commission shall pro-
vide the applicant with a precise official description of the

new variety and a certificate attesting the compliance of the
variety with the conditions of patentability. The State Com-
mission may, wherever necessary, correct the official descrip-
tion of the variety within the entire life of the patent. Require-
ments as to layout and contents of the certificate shall be speci-
fied by the State Commission.

(7)  The State Commission may, for the purposes of variety
testing, use the results of other official tests which have al-
ready been carried out.

Article 22
Publication of the Decision to Grant a Patent

(1)  The Agency shall, within three months from the date of
receipt of the certificate issued by the State Commission, and
on the basis of the said certificate, take the decision to grant a
patent.

(2)  Within 3 months following the date of notification of
the applicant, the Agency shall publish its decision to grant a
patent or to reject the application in the Official Bulletin. The
list of particulars shall be drawn by the Agency.

Acrticle 23
Provisional Legal Protection

(1) During the period between the date of publication of
the patent application and the date of publication of the deci-
sion to grant a patent, the variety shall be afforded provisional
legal protection.

(2)  Any person who, during the period of the provisional
legal protection, uses the variety without the authorization of
the patent owner, shall be liable to sanctions under Article 35.

(3) The patent owner shall be entitled to equitable compen-
sation for damages from any person who, during the period of
the provisional legal protection, has carried out without the
authorization of the patent owner, any acts set out in
Article 13.

(4)  The provisional legal protection shall be deemed to have
existed only where the patent has been granted.
Acrticle 24
Withdrawal of the Patent Application
(1) The patent application may be withdrawn by the appli-
cant by means of a written request before a decision to grant

or to refuse to grant a patent has been taken.

(2) Where there are several applicants, the patent applica-
tion may be withdrawn only with the consent of all applicants.
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Article 25
Extension of the Time Limits
(1) The time limits prescribed for the examination of the
patent application by the Agency may, at the request of the
applicant, be extended for a period of three months; such ex-
tension shall not be granted more than twice.
(2)  The request for extension of the time limits shall be sub-
ject to the payment of the prescribed fee.
Acrticle 26
Grant of the Patent
(1) At the same time as it publishes the decision to grant a
patent, the Agency shall register the patent in the Register of
Variety Patents. Within 3 months following the date of regis-
tration the Agency shall issue the patent to the person in whose
name it was sought against payment of the prescribed fee and
shall publish the respective information in the Official Bulle-

tin.

(2) The layout of the patent shall be established by the
Agency in agreement with the State Commission.

(3) After the decision to grant a patent has been taken, the
patent owner shall deposit the quantity of material of the pro-

tected variety that is required for deposit at the address indi-
cated by the State Commission.

CHAPTER V
LAPSE OF THE PATENT
Article 27
Invalidation of the Patent
(1) A patentshall be invalidated where:

a)  the conditions prescribed in Articles 6 and 7 were not
complied with at the time of the grant of the patent;

b)  the name of the breeder or that of the patent owner con-
tained in the patent is not correct.

(2)  No patent shall be invalidated for other reasons.

Article 28
Premature Termination of the Patent
(1)  The validity of the patent shall expire prematurely where

a) the variety no longer complies with the conditions of
uniformity and stability;

b)  the patent owner refuses to provide, at the request of the
State Commission, the information, documents or mate-
rial of the variety deemed necessary for verifying the
maintenance of the protected variety;

c) the patent owner does not propose, where the denomi-
nation of the variety is cancelled after the grant of the
patent, another denomination;

d) the patent owner fails to pay the prescribed maintenance
fee.

(2) Where a patent is cancelled owing to failure to pay the
prescribed maintenance fee, the patent may be restored pro-
vided that, within six months from the date of cancellation,
the maintenance fee is paid.

Avrticle 29
Surrender of the Patent

(1) The patent owner may surrender the patent by means of
a written request.

(2)  The surrender of the patent by one or more of the own-
ers shall not terminate the validity of the patent, which shall
remain the property of the other owners.

(3) The surrender of the patent shall take effect on the date
of receipt by the Agency of the written request. A record of the
surrender of the patent shall be entered into the Register of
Variety Patents and published in the Official Gazette.

(4)  The patent owner shall be obliged to notify the breeder
of his intention to surrender the patent. In such a case the
breeder shall, for a period of three months from the date of the
notification, have a preferential right to obtain the patent in
his name.

(5) Where the patent is the subject of a license contract, the
surrender of the patent shall only be possible with the agree-

ment of the license holder unless otherwise provided in the
license contract.

CHAPTER VI
THE USE OF THE PROTECTED VARIETY
Article 30
License Contract

(1) A variety for which a patent application has been filed
or a patent has been granted may be the subject of a license
contract (exclusive or non-exclusive license contract).
(2)  Under alicense contract the patent owner (the licensor)

grants, within the limits specified in the contract, the right to
use the protected variety to another natural person or legal
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entity (the licensee). In such a case the licensee undertakes to
make payments to the licensor and perform any other acts speci-
fied in the contract.

(3) Under an exclusive license the licensor transfers to the
licensee the exclusive right to use the variety, within the limits
specified in the license contract, beyond which the licensor
retains the said right.

(4)  Under anon-exclusive license the licensor, while grant-
ing the licensee the right to use the variety, retains all rights
afforded by the patent, including the right to grant licenses to
third parties.

Article 31
Compulsory License

“(1) The court may authorize the use of a new plant variety,
without the consent of the patent owner, under the following
conditions:

a) authorization of such use shall be considered on its indi-
vidual merits;

b)  before such use, the proposed user has made efforts to
obtain authorization from the right holder on reasonable
commercial terms and conditions and that such efforts
have not been successful within a reasonable period of
time.

Such an use may be granted in situations of national emer-
gency or other circumstances of extreme urgency or in cases
of pubic non-commercial use; the right holder shall, never-
theless, be notified as soon as reasonable practicable;

¢) thescope and duration of such use shall be limited to the
purpose for which it was authorized;

d)  such use shall be non-exclusive and non-assignable, ex-
cept with the part of the enterprise or goodwill which
enjoy such use;

e)  any such use shall be authorized predominantly for the
supply of the domestic market:

f)  any such use shall be liable, subject to adequate protec-
tion of the legitimate interests of the persons so autho-
rized, to be terminated if and when the circumstances
which led to it cease to exist and are unlikely to recur.
Competent authorities shall have the authority to review
the case, upon grounded request, if the conditions when
conditions which led to such authorization are likely to
recur.

g) theright holder shall be paid adequate remuneration in
the circumstances of each case, taking into account the
economic value of the authorization;

h)  the legal validity of any decision relating to the authori-
zation of such use shall be subject to judicial review or
other independent review by a distinct higher authority;

i) provisions of the paragraphs b) and e) shall not apply
where such use is permitted to remedy a practice deter-
mined after judicial or administrative process to be anti-
competitive. The need to correct anti-competitive prac-
tices may be taken into account in determining the amount
of remuneration in such cases. Competent authorities
shall have the authority to refuse termination of authori-
zation if and when conditions which led to such authori-
zation are likely to recur.”;

(2)  The compulsory license shall only be granted to a per-
son who is in a position to use the variety in a competent man-
ner and within the scope specified in the license contract, which
shall confer on its owner the right to receive initial material
from the patent owner.

(3)  The grant of a compulsory license shall not prejudice
the right of the patent owner to use the protected variety or to
grant licenses to others.

(4) The decision to grant a compulsory non-exclusive li-
cense shall be notified by the holder of the license to the
Agency, which shall enter it in the National Register for Vari-
ety Patents. The Agency shall also publish in the Official Bul-
letin the data concerning granted non-exclusive compulsory
licenses granted, as well as other related information within
three months following the date of the registration of their reg-
istration with the Agency.

(5) Inthe event of failure to undertake preliminary actions
to exploit the non-exclusive compulsory license within one
year following the date of the grant by the license owner, the
non-exclusive compulsory license may be cancelled. The non-
exclusive compulsory license may also be cancelled in the

event that the license owner fails to exploit the new variety
within two years following the date of the grant.

CHAPTER VII
DISPUTES
Article 32
Settlement of Disputes
(1) Disputes between natural persons and legal entities aris-
ing from the implementation of this Law shall be examined by

the Board of Appeals of the Agency, the Council or in court.

(2) The Board of Appeals of the Agency shall consider ap-
peals against:

a) the decision to grant or to refuse to grant a patent;
b) the decision determining the priority date;
¢) the decision to invalidate a patent;

d) the decision to prematurely terminate a patent.
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(3) The appeals shall be examined within three months from
the date of their lodging.

(4) The Board of Appeals of the Agency shall notify the
parties to the dispute of its decision within 15 days from the
date thereof.

(5) The decision of the Board of Appeals of the Agency
may be challenged, within three months from the date of its
notification, in court.

(6) Any appeal against the decision taken by the State Com-
mission under Article 21 of this Law shall be considered by
the Council in accordance with the procedures and within the
time limits established by the Council.

(7)  Thedecision of the Council may be challenged in court.

(8) The competence of the court and of the Specialized Ar-
bitration Centre shall extend to disputes arising from:

a)  the authorship of a variety;

b)  varieties bred in the line of duty;

c) theidentification of the patent owner;

d)  the conclusion and execution of license contracts;

e) infringements of the exclusive right of the patent owner;
f)  the establishment of the act of unauthorized use;

g) the payment of compensation under this Law;

h)  other disputes arising out of the protection of rights con-
ferred by a patent.

CHAPTER VIII

LIABILITY FOR INFRINGEMENT OF THE RIGHTS
OF THE PATENT OWNER

Article 33
Infringement of the Exclusive Right of the Patent Owner

Any act in respect of the protected variety for which the au-
thorization of the patent owner is required under Article 13
and which is done without such authorization shall be deemed
to constitute an infringement of the exclusive right of the patent
owner.

Article 34

Action for Infringement of the
Exclusive Right of the Patent Owner

(1) The patent owner or the owner of an exclusive license
may bring an action for infringement of the exclusive right of
the patent owner.

(2)  The owner of a compulsory license may bring an action
for infringement of the exclusive right of the patent owner
where the latter has not exercised his right to bring an action
within six months after having been notified by the licensee.

(3) Any licensee shall have the right to participate in the
infringement proceedings if the action has been brought by
the patent owner. The same shall apply to any patent owner
where the action has been brought by a licensee.

(4)  The action for infringement of the exclusive right of the
patent owner may include:

a) an action for establishment of the act of infringement,
b) anaction for compensation for damages sustained,
c) an action for identification of the infringer.

(5) Damages may be claimed within a period of five years
from the date on which the prejudice was sustained, beyond
which the right to claim damages shall cease to exist, except
where the said time limit has been extended.

Avrticle 35

Liability for Infringement of the
Rights of the Patent Owner

(1)  Whoever infringes the rights of the patent owner shall
be liable therefor in accordance with the legislation in force.

(2) At the request of the patent owner, the infringer shall
cease the infringement and compensate the owner for the dam-
ages sustained, including lost profits as well as expenses which
may include appropriate attorney’s fees.

(3) In the course of court proceedings concerning the in-
fringement of the rights of a patent owner, the court or the
Specialized Arbitration Centre may, at the request of any party
or on its own initiative, decide to apply the following mea-
sures in support of the suit:

a)  toorder the seizure of the infringing seeds or any other
plant material, or of the property of the infringer,

b)  to prohibit the use, production or sale of material of the
protected variety.

(4) The following acts shall be deemed to infringe the rights
of the patent owner:

a) the disclosure of information constituting a trade secret
in relation to any variety for which an application has
been filed if the information is acquired in the perfor-
mance of acts under this Law, except where such infor-
mation is disclosed by the Board of Appeals of the Agency
or a person carrying out his official duties with a view to
secure protection for the variety under this Law;
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b)  the use, for material of the variety that is produced and
sold, of a denomination which is different from the reg-
istered denomination of the variety;

¢)  the use, for material of a variety that is produced and
sold, of the denomination of a registered variety, where
it is known that the said material is not from the regis-
tered variety;

d)  the use, for material that is produced and sold, of a de-
nomination which corresponds so closely to a registered
denomination that it is misleading;

e)  the sale of material of a variety in respect of which a
patent has not been granted, thus willfully misleading
the user.

(5) The following acts shall also be deemed to infringe the
rights of the patent owner, where they are committed willfully:

a)  making a false statement;
b)  making a false entry in the Register of Variety Patents
or in reporting documents or causing it to be made

therein,

¢)  forging or causing forgery of the documents required
under the provisions of this Law,

d) f urnishing documents containing false information.

CHAPTER IX
INTERNATIONAL COOPERATION
Article 36
Rights of Foreign Natural Persons and Legal Entities

Foreign natural persons and legal entities from States which
are party to international conventions to which the Republic
of Moldova is party shall enjoy the rights provided for in this
Law on the same footing as natural persons and legal entities
from the Republic of Moldova. The provisions of this Law
shall also apply to bilateral agreements or on the basis of reci-
procity.

Article 37
Testing and Protection of New Varieties Abroad
(1)  Natural persons and legal entities from the Republic of
Moldova shall have the right to choose the State in which they

wish to file an application for the grant of a variety patent.

(2) The State Commission may decide that the variety for
which protection is sought will be tested in another State or by

an international organization provided that a corresponding
bilateral or international agreement has been concluded with
such State or organization.

(3) The applicant who has filed his first application in a
foreign State shall be required to furnish information on the
tests carried out in conformity with the conditions for protec-
tion prescribed by the legislation of that State.

(4) The cost of protection of a new variety abroad shall be
borne by the applicant.

Atrticle 38
International Treaties

Where an international treaty to which the Republic of Moldova
is party contains provisions different from those specified in
this Law, the former shall prevail.

CHAPTER X
FINAL PROVISIONS
Article 39
Representation

(1) Natural and legal persons domiciled in the Republic of
Moldova and legal entities having their headquarters therein
(national) entitled to the protection of a plant variety may act
either directly or through a professional representative in in-
dustrial property, authorized by a power of attorney.

(2) Foreign natural and legal persons domiciled and having
their headquarters therein shall act through professional rep-
resentatives in industrial property in the Republic of Moldova,
except where international treaties to which the Republic of
Moldova is party provide otherwise.”;

(3) Theactivity of professional representatives in industrial
property shall be subject to the regulations approved by the
Government.”

Atrticle 40
Fees

(1) The filling of the patent application, publication and
examination of the application, grant of patent, its maintenance
as well as the performance of any legal acts shall be subject to
the payment of fees. Acts for which fees are payable, the
amounts of fees and the time limits for the payment thereof
shall be determined by the Government.

(2) The fees shall be payable by the applicant, the patent
owner or other natural or legal entity concerned.
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Article 41
Maintenance of the Variety

(1)  The patent owner shall, throughout the life of the patent,
maintain the variety in such a way that all characteristics de-
fined in the description of the variety at the date of the grant of
the patent are maintained.

(2) The State Commission may, for the purposes of testing
the uniformity and stability of the protected variety, require
the patent owner to furnish material of the variety, documents
or any other necessary information.

Article 42

Use of the Variety for Production Purposes

Varieties shall be used for production purposes only in con-
formity with the provisions of this Law and where the pre-
scribed certificate has been issued by the State Commission
after the official testing of the variety has been carried out and

where the variety has been entered in the Register of Plant
Varieties.

Avrticle 43

Promotion by the State of the
Breeding and Use of Protected Varieties

The State shall promote the breeding and use of new plant
varieties. The methods and means for the promotion shall be
defined in the relevant legislative acts.

CHAPTER XI
TRANSITIONAL PROVISIONS
Article 44

This Law shall enter into force on the date of its publication.

Article 45

For the period until the legislation is brought into line with the
provisions of this Law, the existing normative acts shall apply,
provided that they are not contrary to the said provisions.

Article 46
It is hereby determined that:

(a) authors’ certificates granted in respect of varieties in the
former Soviet Union shall be recognized as valid in the
Republic of Moldova in accordance with the legislation
in force on the date of the grant;

(b) any person who uses in the Republic of Moldova, for his
entrepreneurial purposes or for the purposes of his en-
terprise, a variety protected by an author’s certificate
granted in the former Soviet Union may proceed with
such use. In such a case the breeder shall be entitled to
remuneration according to the procedure and in the
amount specified in Article 12 of this Law;

(c) applications for the grant of a variety patent with respect
to which the office procedure has not been completed
on the date of entry into force of this Law shall be pro-
cessed in accordance with the procedure prescribed by
this Law;

(d) patents for the varieties of the protected genera and spe-
cies granted in the Republic of Moldova prior to the en-
try into force of this Law shall have a legal status equiva-
lent to that of the patents granted under this Law.

Article 47

The Government of the Republic of Moldova shall:

submit to the Parliament proposals on bringing the ex-
isting legislation into line with this Law,

—  ensure the revision or abrogation by the ministries and
departments concerned of the existing normative acts that
are contrary to the provisions of this Law,

—  approve the list of botanical genera and species the vari-
eties of which are protected under this Law,

—  approve the Statute and composition of the National
Council of the Republic of Moldova for Plant Varieties,
as well as the Statute and composition of the State Com-
mittee of the Republic of Moldova for Variety Testing,

—  approve a list of acts for which fees are payable, the
amounts of the fees and the time limits for the payment
thereof.
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INDEX OF LEGISLATION
PUBLISHED IN PLANT VARIETY PROTECTION
-UPOV GAZETTE AND NEWSLETTER

(As of December 2002)
State Plant Variety Protection
Title of Law, etc.
Issue No. Date
Andean Community
Decision 345 of the Subregional Integration Agreement (Cartagena 75 Dec. 1994
Agreement), Common Provisions on the Protection of the Rights of
Breeders of New Plant Varieties, of October 21, 1993
Argentina
Measures adopted in connection with the “farmer’s privilege” provided 94 Dec. 2002
for in Article 27 of Law No. 20.247
Implementing Decree No. 2183/91 to the Law on Seed and 70 Feb. 1993
Phytogenetic Creations
Resolution No. 35/96 of February 28, 1996 81 Apr. 1997
Australia
Plant Breeder’s Rights Act 1994 (No. 110 of 1994) (amend. 1999) 88 June 2000
Taxa Covered by Plant Variety Protection Legislation 77 May 1995
(All species of plants including fungi and algae, but excluding bacteria,
bacteriods, mycoplasmas, viruses, viroids and bacteriophages)
Miscellaneous Information
Tariff of Fees 64 Aug. 1991
Accession to the 1991 Act of the UPOV Convention 87 Mar. 2000
Austria
Federal Law on the Protection of Plant Varieties (Variety 92 Dec. 2001
Protection Law 2001)
Federal Law on the Protection of Plant Varieties (Variety 84 Apr. 1998
Protection Law) as amended by the Federal Law BGBL1.1
No. 72/1997
Miscellaneous Information
Taxa Covered by Plant Variety Protection Legislation 92 Dec. 2001
Taxa Covered by Plant Variety Protection Legislation 79 July 1996
Tariff of Fees 78 June 1995
Belarus
Plant Variety Patent Law (of July 1, 1995) 94 Dec. 2002
Belgium
Law on the Protection of New Plant Varieties 59 Jan. 1990
(of May 20, 1975)
Miscellaneous Information
Taxa Covered by Plant Variety Protection Legislation 74 July 1994
Tariff of Fees 42 Mar. 1985
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State Plant Variety Protection
Title of Law, etc.
Issue No. Date

People’s Republic of China

Regulations of the People’s Republic of China on the 85 Oct. 1999
Protection of New Varieties of Plants

Decree No. 3 — Implementing Rules for Regulation of the 90 Dec. 2000
Protection of New Varieties of Plants (Forestry Part)

Decree No. 13 — Implementing Rules for Regulation of the 90 Dec. 2000
Protection of New Varieties of Plants (Agriculture Part)

Miscellaneous Information

Taxa Covered by Plant Variety Protection Legislation 85 Oct. 1999

Colombia

Decision 345 (see “Andean Community”) 75 Dec. 1994

Decree No. 533 of March 8, 1994, introducing Regulations to the 83 Dec. 1997

Common Provisions on the Protection of the Rights of Breeders of New

Plant Varieties as Amended by Decree No. 2468 of November 4, 1994

Miscellaneous Information

Taxa Covered by Plant Variety Protection Legislation 80 Dec. 1996
(All botanical genera and species)

Czech Republic

Protection of Plant Variety Rights Act No. 408/2000 93 June 2002

Declaration of Continued Application 70 Feb. 1993

Law on the Legal Protection of the Varieties of Plants and Breeds of 64 Aug. 1991

Animals*

Decree of the Federal Ministry of Agriculture and Food Concerning the 64 Aug. 1991

Implementation of Certain Provisions of Law No. 132/1989 of the

Collection of Laws on the Legal Protection of New Varieties of Plants

and Breeds of Animals’

Miscellaneous Information

Taxa Covered by Plant Variety Protection Legislation 94 Dec. 2002

Taxa Covered by Plant Variety Protection Legislation 85 Oct. 1999

Denmark

The Danish Plant Variety Protection Act 87 Mar. 2000

Order No. 51 of February 5, 1996

Miscellaneous Information

Taxa Covered by Plant Variety Protection Legislation 79 July 1996

! Enacted by Czechoslovakia
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State Plant Variety Protection
Title of Law, etc.
Issue No. Date
Ecuador
Decision 345 (see “Andean Community™) 75 Dec. 1994
Miscellaneous Information
Taxa Covered by Plant Variety Protection Legislation 82 Aug. 1997
(All botanical genera and species)
Estonia
Plant Variety Rights Act 89 Sept. 2000
Miscellaneous Information
Taxa covered by Plant Variety Protection Legislation (all botanical 89 Sept. 2000
genera and species)
European Union
Council Regulation (EC) No. 2100/94 of July 27, 1994 on Community 77 May 1995
Plant Variety Rights
Commission Regulation (EC) No. 1238/95 of May 5, 1995 89 Sept. 2000
Establishing implementing rules for the application of Council
Regulation (EC) No. 2100/94 as regards the fees payable to the
CPVO
Commission Regulation (EC) No. 1239/95 of May 5, 1995 89 Sept. 2000
Establishing implementing rules for the application of Council
Regulation (EC) No. 2100/94 as regards proceedings before the
CPVO
Commission Regulation (EC) No. 1768/95 of July 24, 1995 89 Sept. 2000
Implementing rules on the agricultural exemption provided for in
Avrticle 14(3) of Council Regulation (EC) No. 2100/94 on
Community Plant Variety Rights
Council Regulation (EC) No. 2470/96 of December 17, 1996 89 Sept. 2000
Providing for an extension of the terms of a Community plant variety
right in respect of potatoes
Commission Regulation (EC) No. 2605/98 of December 3, 1998 89 Sept. 2000
Amending Regulation (EC) No 2100/94 on Community plant variety
rights
Finland
The Act on Plant Breeder’s Right (No. 789/1992) as amended 88 June 2000
(No. 238/1999, 5.3.1999)
Decree on the Plant Variety Board 71 July 1993
(No. 906 of October 9, 1992)
Decree on Breeders’ Rights (No. 907 of October 9, 1992) 71 July 1993
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Title of Law, etc.

Issue No. Date
France
Law 01” the Protection of New Plant Varieties (No. 70-489 of June 11, 33 Apr. 1983
1970)
Decree Concerning the Committee for the Protection of New Plant 33 Apr. 1983
Varieties (No. 71-454 of June 7, 1971) ®
Order Concerning the Denomination of Plant Varieties in respect of 34 June 1983
which either an Entry has been made in the Catalogue of Species and
Varieties of Cultivated Plants or a New Plant Variety Protection
Certificate has been Issued (of September 1, 1982)
Decree No. 95-1047 of December 28, 1995 amending the Intellectual 81 Apr. 1997
Property Code (Regulatory Part) with respect to the scope of application
of New Plant Variety Certificates and the Term and Scope of Breeders’
Rights
Miscellaneous Information
Taxa Covered by Plant Variety Protection Legislation 80 Dec. 1996
(All species of the plant kingdom)
Tariff of Fees 55 June 1988
Germany
The Plant Variety Protection Law 86 Dec. 1999
(Consolidated text of the Plant VVariety Protection Law of December 11,
1985, as amended by: Article 7 of the Law of March 7, 1990 (entered
into force on July 1, 1990); Article 1 of the Law of March 27, 1992
(entered into force on April 8, 1992); Article 2 of the Law of July 23,
1992 (entered into force on July 31, 1992); Article 72 of the Law of
April 27, 1993 (entered into force on January 1, 1994); Article 18 of the
Law of September 2, 1994 (entering into force partly on January 1,
2000, and partly on January 1, 2005); Article 40 of the Law of October
25, 1994 (entered into force on January 1, 1995); Article 1 of the Law
of July 17, 1997 (entered into force on July 25, 1997))
Order on the Procedure Before the Federal Office of Plant Varieties of 51 Sept. 1986
December 30, 1985
Miscellaneous Information
Reunification 61 Feb. 1991
Tariff of Fees 78 June 1995
Hungary
Law No. XXXIII on the Protection of Inventions by Patents of April 25, 84 Apr. 1998
1995 (Part IV Patent Protection for Plant Varieties and Animal Breeds)
Joint Decree Relating to the Execution of the Law on the Protection of 49 Jan. 1986

Inventions by Patents (No. 4/1969 XII. 28) OMFB-IM of the President
of the National Committee for Technical Development and the Minister
of Justice, as Amended by Decree No. 4/1983 (V.12) IM of the Minister
of Justice

! These texts have been integrated into the Intellectual Property Code
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Title of Law, etc.

lreland

Plant Varieties (Proprietary Rights) Act, 1980
Plant Varieties (Proprietary Rights) (Amendment) Act, 1998
No. 41, 1998

Miscellaneous Information
Taxa Covered by Plant Variety Protection Legislation
Tariff of Fees

Israel

Law on the Rights of the Breeders of Plant Varieties (Consolidated Text
of the Plant Breeders’ Rights Law, 5733-1973, as Amended by the Plant
Breeders’ Rights (Amendment) Law, 5744-1984 and as Amended by the
Plant Breeder’s Rights (Amendment No. 2) 5756-1996)

Miscellaneous Information
Tariff of Fees

Italy

Legislative Decree No. 455 (November 3, 1998)

Miscellaneous Information
Taxa Covered by Plant Variety Protection Legislation

Tariff of Fees

Japan

Miscellaneous Information
Taxa Covered by Plant Variety Protection Legislation
Tariff of Fees

Kenya

The Seeds and Plant Varieties Act of 1972 (as amended in 2002)
The Seeds and Plant Varieies (Plant Breeders’ Rights) Regulations, 1994

Miscellaneous Information
Taxa Covered by Plant Variety Protection Legislation

Kyrgyz Republic

Law on the Legal Protection of Selection Achievements
(May 26, 1998)

Miscellaneous Information
Accession to the 1991 Act of the UPOV Convention

Plant Variety Protection

Issue No. Date
32 Feb. 1983
88 June 2000
78 June 1995
72 Nov. 1993
86 Dec. 1999
67 Feb. 1992
91 June 2001
76 Feb. 1995
79 July 1996
70 Feb. 1993
85 Oct. 1999
66 Dec. 1991
94 Dec. 2002
94 Dec. 2002
85 Oct. 1999
90 Dec. 2000
88 June 2000
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Title of Law, etc.
Issue No. Date

Mexico
Federal Law on Plant Varieties 82 Aug. 1997
Regulations of the Federal Plant VVariety Law (Sept. 24, 1998) 87 Mar. 2000
Netherlands
Territorial Extension of the Application of the UPOV Convention 52 June 1987
Seeds and Planting Material Act (Consolidated Text of the Act of
October 6, 1966, as Last Amended by the Act of January 28, 1999) 88 June 2000
Miscellaneous Information
Taxa Covered by Plant VVariety Protection Legislation 61 Feb. 1991

(All taxa of the plant kingdom)
Tariff of Fees 71 July 1993
New Zealand
Plant Variety Rights Act 1987, as Amended by the Plant Variety Rights 78 June 1995
Amendment Act 1990 of August 1, 1990, and the Plant Variety Rights
Amendment Act of July 1, 1994
Plant Variety Rights Amendment, an Act to Amend the Plant Variety 82 Aug. 1997
Rights Act 1987, 2 September 1996
Plant Variety Rights Amendment Regulations 1997 82 Aug. 1997
Act No. 122 - Plant Variety Rights Amendment 90 Dec. 2000
Miscellaneous Information
Tariff of Fees 85 Oct. 1999

Nicaragua
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Title of Law, etc.

Issue No. Date
Russian Federation
Law on the Protection of Selection Achievements (of August 6, 1993) 76 Feb. 1995
Miscellaneous Information
Taxa Covered by Plant Variety Protection Legislation 85 Oct. 1999
Taxa Covered by Plant Variety Protection Legislation 87 Mar. 2000
Taxa Covered by Plant Variety Protection Legislation 92 Dec. 2001
Slovakia
Declaration of Continued Application 70 Feb. 1993
Law on the Protection Rights of New Varieties and Animal Breeds 87 Mar. 2000
No. 132/1989 Coll. Laws, dated 15 Nov. 1989
(amended 22/1996 Coll. Laws)
Slovenia
Law on Plant Variety Protection 86 Dec. 1999
Miscellaneous Information
Taxa Covered by Plant Variety Protection Legislation 85 Oct. 1999
South Africa
Plant Breeder’s Rights Act No. 15 of 1976 as amended by Plant 82 Aug. 1997
Breeders’” Amendment Act No. 5 of 1980, Plant Breeders” Amendment
Act No. 14 of 1981, Plant Breeders’ Amendment Act No. 38 of 1983,
Trancfar nf Powere and Diitiee nf the [tata Pracidant Art Nla 07 nf
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Title of Law, etc.
Issue No. Date

Spain
Law 1on the Protection of Plant Varieties No. 12/1975 of March 12, 67 Feb. 1992
1975
General Rules on the Protection of Plant Varieties (Approved by Royal 67 Feb. 1992
Decree No. 1674/1977 of June 10, 1977)
Law 3/2000 Governing the Protection of Plant Varieties 91 June 2001
Miscellaneous Information
Taxa Covered by Plant Variety Protection Legislation 72 Nov. 1993
(All plant genera and species) 90 Dec. 2000
Sweden
Act of the Protection of Plant Breeders’ Rights 91 June 2001
Miscellaneous Information
Taxa Covered by Plant Variety Protection Legislation 81 Apr. 1997

(All botanical genera and species)
Tariff of Fees 85 Oct. 1999
Switzerland
Federal Law on the Protection of New Plant Varieties (Consolidated 56 July 1988
Text of the Federal Law of March 20, 1975, as Amended by the Federal
Law of October 10, 1980)
Ordinance on the Protection of Plant Varieties 61 Feb. 1991
Miscellaneous Information
Taxa Covered by Plant Variety Protection Legislation 61 Feb. 1991
Tariff of Fees 75 Dec. 1994
Tariff of Fees (Corrigendum) 76 Feb. 1995
Trinidad and Tobago
The Protection of New Plant Varieties Regulations, 2000 92 Dec. 2001
The Protection of New Plant Varieties Act, 1997 85 Oct. 1999
Miscellaneous Information
Taxa Covered by Plant Variety Protection Legislation 84 Apr. 1998

' The law has been amended recently
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State
Title of Law, etc.

Plant Variety Protection

Issue No. Date

Ukraine

Law on the Protection of Plant Variety Rights (of April 21, 1993)

Miscellaneous Information
Taxa Covered by Plant Variety Protection Legislation

United Kingdom

Plant Varieties Act 1997
The Plant Breeder’s Rights (Information Notices)
(Extension to European Community Plant Variety Rights
Regulations 1998)
Statutory Instrument No. 1023 of 1998
The Plant Breeders’ Rights (Information Notices) (Extension to
European Community Plant VVariety Rights) Regulations 1998
Statutory Instrument No. 1024 of 1998
The Plant Breeders’ Rights (Information Notices)
Regulations 1998
Statutory Instrument No. 1025 of 1998
The Plant Breeders’ Rights (Farm Saved Seed)
(Specification of Species and Groups) Order 1998
Statutory Instrument No. 1026 of 1998
The Plant Breeders’ Rights (Farm Saved Seed) (Specified
Information) Regulations 1998
Statutory Instrument No. 1027 of 1998
The Plant Breeders’ Rights Regulations 1998
The Patents and Plant Variety Rights (Compulsory Licensing)
Regulations 2002

United States of America

Plant Variety Protection Act (Consolidated Text of Public Law 91-577 of
December 24, 1970, as Amended by

Public Law 96-574 of December 22, 1980,

Public Law 97-164 of April 2, 1982, Public Law 100-203 of

December 22, 1987, Public Law 102-560 of October 28, 1992, Public
Law 103-349 of October 6, 1994 and

Public 104-127 of April 4, 1996)

Regulations and Rules of Practice, 7 CFR, Part 97, as of January 4, 1996
Plant Patent Amendments Act of 1998

76 Feb. 1995

86 Dec. 1999

85 Oct. 1999

87 Mar. 2000

87 Mar. 2000

87 Mar. 2000

87 Mar. 2000

87 Mar. 2000

93 June 2002

80 Dec. 1996

80 Dec. 1996
91 June 2001
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State Plant Variety Protection
Title of Law, etc.

Issue No. Date
Uruguay
Law No. 15.173, Enacting Provisions to Regulate the Production 76 Feb. 1995
Certification, Marketing, Export and Import of Seed (Extract)
Decree No. 84/983, Introducing Law No. 15.173, Regulating the 76 Feb. 1995
Production, Certification and Marketing of Seed, as Amended by Decree
No. 418/987 of August 12, 1987, and Decree No. 519/991 of September
17,1991 (Extract)
Law No. 16.811 82 Aug. 1997
Miscellaneous Information
Taxa Covered by Plant Variety Protection Legislation 76 Feb. 1995




