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EXECUTIVE SUMMARY

This report focuses on clarifying issues relating to 'breeding' and 'édsdativation2] in the Plant
Breeder's Rights Act 199#BRA), as proposed by the Standing Committee on Agriculture and Resource
Management (SCARM).

The catalyst for the report was a perception that (i) applicants and objegtoerally had a poor
understanding of the threshold of eligible breeding required by the PBRA and (ii) the balance between
first and subsequent breeder rights in relation to 'essentially derived varieties' (EDV) should be reviewed.
The report is set agash the requirements of the PBRA and Australia's commitments under the
Convention of thénternational Union for the Protection of New Varieties of Plants 199PQV).

The Panel believes that, generally, breeders will welcome the report because it popuithasce, albeit

at a general level, on how to satisfy the criteria for breeding required by the PBRA. The report
concentrates on those situations where the eligibility of the breeding methodologies is most often
guestioned (for example bulk/pedigree sélen within an existing population or the discovery of a
natural variation/mutation).

The report provides guidance and clarification on ‘'breeding’ by defining 'discovery’, 'selective
propagation’, and 'eligible breeding' methodologies, as well as goneatid answer resolutions to
common 'difficult’ situations.

The Panel confirms that all varieties must meet the same minimum criteria regardless of the method of
their origination. The Panel also notes that there are a number of misconceptions aboutayhat m
automatically qualify or disqualify a variety from PBR registration.

The Panel acknowledges that in some exceptional cases the clarifications proposed might prove
disadvantageous to the eligibility for protection of some varieties (for example, tloEties without
information on their parents/origin).

The Panel confirms that Australia's current interpretation of breeding is consistent with international best
practice and that no new, higher, or lower requirements for breeding are imposed.

EDV refes to the situation where the breeder of one variety (the 'first variety') claims that another breeder
has developed another variety (the 'second variety') that is directly related to, and essentially the same, as
the first variety.



The Panel agrees thateeding is an incremental process and the intent of the PBRA is to encourage the
introduction of new varieties based on research and development.

The PBRA is not intended to facilitate or encourage 'copies'. In Australia, the second breeder's major
deferce against vexatious claims of EDV is to demonstrameportant' differenceotherwise the
challenger's case will succeed, all else being equal. This is consistent with the intent of the PBRA, which
is to produce new varieties and not copies. Thereforghénopinion of the Panel, the current legislation
encourages innovation, while providing protection for all breeders against plagiarism and vexatious
challenge.

On a separate issue, occasionally seen as related, some see the development of new pEsithraigh

gene insertion as a 'quick and easy' process. The Panel believes that successful gene insertion is generally
not quick and eads]. Moreover, recognition is growing that ‘traditional' and 'biotech’ breeders share a
mutuwal interest in working together. The Panel encourages the development of such mutually
advantageous relationships.



