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GAZETTE

ACCESSION TO THE 1991 ACT OF THE UPOV CONVENTION
KYRGYZ REPUBLIC

On May 26, 2000, the Government of the
Kyrgyz Republic deposited its instrument of acces-
sion to the International Convention for the Pro-
tection of New Varieties of Plants of December 2,
1961, as revised at Geneva on November 10, 1972,
on October 23, 1978, and on March 19, 1991, with
the Secretary-General of UPOV.

The 1991 Act entered into force for the
Kyrgyz Republic one month after the deposit of its
instrument of accession, i.e., on June 26, 2000.

According to the notification filed with the
Secretary-General together with the instrument of
accession, protection is available to the following
genera and species (the Latin and English names
have been communicated by the Kyrgyz Authori-
ties; the French, German and Spanish common
names have been added, without guarantee of con-
cordance, by the Office of the Union.

Latin English Frangais Deutsch Espa.ﬁol o
Agropyrym desertorum L. Wheatgrass - - -
stenostach-
yous
Avena sativa L. Oats Avoine Hafer Avena
Beta B. vulgaris L. var. sacharifera Sugar Beet Betterave Zuckerriibe Remolacha
sucriere azucarera
Brassica oleracea convar. capitata Cabbage Chou pommé Kopfkohl Col rizada
(L.) Alef. var. capitata L.f. alba DC
Bromus ripara L. Bromus - - -
Dactylis glomerata L. Cocksfoot, Dactyle Knaulgras Dactilo
Orchard lily
Fagopyrum esculentum Moench. Buckwheat Sarrasin, Blé Buchweizen Alforfon
noir
Gossypium G. Barbadense L. Cotton Cotonnier Baumwolle Algodon
Glycine max (L.) Merrill Soya Bean Soja Sojabohne Soja, Soya
Gossypium G. Hirsutum L. Cotton Cotonnier Baumwolle Algodoén
Hordeum vulgare L. Barley Orge Gerste Cebada
Medicago sativa L. Lucerne, Luzerne Blaue Luzerne Alfalfa,
Alfalfa (cultivée) Mielga
Solanum tuberosum L. Potato Pomme de Kartoffel Pap, Patata
terre
Triticum aestivum L. Wheat, Soft BIé tendre, Weichweizen Trigo blando
Wheat, Bread Froment
, Wheat
Triticum durum Desf. Durum Blé dur Hartweizen Trigo duro
Wheat,
Macaroni
Wheat, Hard
Wheat
Zea mays L. Maize Mais Mais Maiz
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PLANT BREEDER’S RIGHTS ACT 1994

Act No. 110 of 1994 as amended*

This compilation was prepared on 31 January 2000 taking into
account amendments up to Act No. 170 of 1999.

The text of any of those amendments not in force on that date
is appended in the Notes section.

Prepared by the Office of Legislative Drafting, Attorney-
General’s Department, Canberra
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Schedule 1*
Notes

An Act to provide for the granting of proprietary rights to breed-
ers of certain new varieties of plants and fungi, to repeal the
Plant Variety Rights Act 1987, and for related purposes

EE A ]

Part 1—Preliminary
1 Short title [see Note 1]
This Act may be cited as the Plant Breeder s Rights Act 1994.
2 Commencement [see Note 1]

(1) Subject to subsection (2), the provisions of this Act com-
mence on a day to be fixed by Proclamation.

(2) Ifaprovision of this Act does not commence under sub-
section (1) within the period of 6 months commencing
on the day on which this Act receives the Royal Assent,
it commences on the first day after the end of that pe-
riod.

3 Definitions

(1) In this Act, unless the contrary intention appears:

AAT means the Administrative Appeals Tribunal.

*Schedule 1 is the text of the 1991 Act of the UPOV
Convention and is not reproduced herein.

AAT Act means the Administrative Appeals Tribunal Act
1975.

Advisory Committee means the Plant Breeder’s Rights Advi-
sory Committee established by section 63.

applicant, in relation to an application, means the person cur-
rently shown in the application as the person making the ap-
plication.

application means an application under section 24 for PBR in
a plant variety to which this Act extends.

breeder, in relation to a new plant variety, means:

(a) subject to paragraph (c), if the variety was bred by one
person only—the person; or

(b) subject to paragraph (c), if the variety was bred by 2 or
more persons (whether jointly or independently and
whether at the same time or different times)—each of
those persons; or

Act - page 2
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(c) if the variety was bred:

(i) by a person in the course of performing duties or
functions as a member or employee of a body
(whether incorporate or unincorporate); or

(i) by 2 or more persons in the course of performing
duties as a member or employee of such a body;

the body of which that person or each of those persons is a
member or employee;

and includes any person or body that is the successor in title
to the person referred to in paragraph (a), to any of the per-
sons referred to in paragraph (b) or the body referred to in
paragraph (c).

conditioning, in relation to propagating material of a plant
variety, means:

(a) cleaning, coating, sorting, packaging or grading of
the material; or

(b) any other similar treatment;

undertaken for the purpose of preparing the material for propa-
gation or sale.

contracting party means a State, or an intergovernmental
organisation, that is a party to the Convention.

Convention means the International Convention for the Pro-
tection of New Varieties of Plants, a copy of the English text
of which is set out in the Schedule.

Court means the Federal Court of Australia.

dependent plant variety, in relation to another plant variety in
which a person holds PBR in Australia, means a plant variety
over which PBR in the other plant variety extends under sec-
tion 13.

essential characteristics, in relation to a plant variety, means
heritable traits that are determined by the expression of one or
more genes, or other heritable determinants, that contribute to
the principal features, performance or value of the variety.

genetic resource centre means a place that the Secretary de-
clares to be a genetic resource centre under subsection 70(1).

grantee.
(a) in relation to PBR in a plant variety—means the
person currently entered on the Register as the
holder of that right in that variety; and

(b) inrelation to PBR in a plant variety declared to be
an essentially derived variety of another plant vari-
ety—includes the person currently entered on the
Register as the holder of that right in relation to
that other plant variety.

herbarium means the organisation that the Secretary declares
to be the herbarium under section 71.

hybrid means a plant that is a combination of 2 or more geno-
types of the same or different taxa but excluding a combina-
tion comprising a scion grafted on to a root stock.

member means a member of the Advisory Committee and in-
cludes the Registrar.

PBR, in a plant variety, means the plant breeder’s right speci-
fied in section 11.

PBR, in respect of a plant variety registered in another con-
tracting party, means a plant breeder’s right corresponding to
the right specified in section 11 conferred under the law of
that contracting party.

plant includes all fungi and algae but does not include bacte-
ria, bacteroids, mycoplasmas, viruses, viroids and bacterioph-
ages.

plant class, for the purpose of variety denomination, means a
class consisting of all plants:

(a) that belong to a single botanical genus; or
(b) that belong to a group of closely related genera;

that is specified from time to time as a plant class in the
Registrar’s List of Plant Classes maintained under subsection
61(1A).

plant variety means a plant grouping (including a hybrid):

(a) thatis contained within a single botanical taxon of
the lowest known rank; and

(b) that can be defined by the expression of the charac-
teristics resulting from the genotype of each indi-
vidual within that plant grouping; and

(c) that can be distinguished from any other plant
grouping by the expression of at least one of those
characteristics; and

(d) that can be considered as a functional unit because
of its suitability for being propagated unchanged.

Note: Plant groupings for the purposes of this definition include ge-
netically modified plant groupings. See section 6.

process, in relation to the reproduction of propagating mate-
rial, of a plant variety does not include:

(a) the development of a cell or tissue or a plant part
into a plant of that variety; or

(b) the growth of a plant into a larger plant of that vari-
ety.

propagating material, in relation to a plant of a particular
plant variety, means any part or product from which, whether
alone or in combination with other parts or products of that
plant, another plant with the same essential characteristics can
be produced.

Act - page 3
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propagation, in relation to a living organism or its compo-
nents, means the growth, culture or multiplication of that or-
ganism or component, whether by sexual or asexual means.

Register means the Register of Plant Varieties kept under sec-
tion 61.

Registrar means the Registrar of Plant Breeder’s Rights.
reproduction, in relation to propagating material of a plant of
a particular variety, means any process, whereby the number
of units of that propagating material that have the capacity to
grow into independent plants is multiplied.

Secretary means the Secretary of the Department.
sell includes letting on hire and exchanging by way of barter.
successor means:

(a) inrelation to a breeder of a plant variety—a person
to whom the right of the breeder to make applica-
tion for PBR in that variety has been assigned, or
transmitted by will or by operation of law; and

(b) inrelation to a grantee of PBR—a person to whom
that right has been assigned, or transmitted by will
or by operation of law.

synonym, in relation to the name of a plant variety in which
PBR has been granted in another contracting party, means a
name, additional to the name of the variety, by which the vari-
ety will be known and sold in Australia.

Union means the Union for the Protection of New Varieties of
Plants as defined in Article 1 of the Convention.

will includes a codicil.

(2) Ifaprovision of this Act requires or authorises the Sec-
retary or the Registrar to give written notice of any mat-
ter to a particular person and does not specify the means
of giving that notice, that provision is to be taken, for
the purposes of section 29 of the Acts Interpretation Act
1901 to authorise or require the Secretary or Registrar
to serve the notice on the person personally or by post.

4 Definition of essentially derived varieties

A plant variety is taken to be an essentially derived variety of
another plant variety if:

(a) it is predominantly derived from that other plant
variety; and

(b) itretains the essential characteristics that result from
the genotype or combination of genotypes of that
other variety; and

(c) it does not exhibit any important (as distinct from
cosmetic) features that differentiate it from that other
variety.

No. 88 — June 2000

5 Definition of breeding

(1) Areference in this Act to breeding, in relation to a new
plant variety, includes a reference to the discovery of a
plant together with its use in selective propagation so as
to enable the development of the new plant variety.

(2) Ifaplantisdiscovered by one person but used in selec-
tive propagation by another so as to enable the develop-
ment of a new plant variety, those persons are together
taken to be the joint breeders of the new plant variety.

6 Genetic modification

For the purposes of this Act, an organism may be treated as
constituting a plant grouping within a single botanical taxon
despite the fact that the genome of the plants in that plant
grouping has been altered by the introduction of genetic ma-
terial that is not from plants.

7 Approved forms

(1) In this Act, a reference to an approved form is a refer-
ence to a form that is approved, by instrument in writ-
ing, by the Secretary.

(2) The instrument by which a form is approved under sub-
section (1) is a disallowable instrument for the purpose
of section 46 A of the Acts Interpretation Act 1901.

8 Approved persons

(1) Inthis Act, a reference to an approved person is a refer-
ence to a person who, on the basis of the person’s quali-
fications and experience, the Secretary has designated,
by instrument in writing, to be such a person in relation
to one of more species of plant.

(2) The Registrar must, from time to time, cause lists of all
persons who are approved persons in relation to particu-
lar species of plant to be published in the Plant Varieties
Journal.

9 Act to bind Crown

(1) ThisAct binds the Crown in right of the Commonwealth,
of each of the States, of the Australian Capital Territory
and of the Northern Territory.

(2) Nothing in this Act renders the Crown, in any of its ca-
pacities, liable to be prosecuted for an offence.

10 Extent of Act

Nothing in this Act requires or permits the granting of PBR in
a plant variety unless:

(a) if Australia is a party to the Convention—the grant
is appropriate to give effect to the obligations of
Australia under the Convention; or

Act - page 4
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(b) the breeding of the plant variety constitutes an in-
vention for the purpose of paragraph 51(xviii) of
the Constitution.

Part 2—Plant breeder’s right
11 General nature of PBR
Subject to sections 16, 17, 18, 19 and 23, PBR in a plant vari-
ety is the exclusive right, subject to this Act, to do, or to li-
cense another person to do, the following acts in relation to
propagating material of the variety:

(a) produce or reproduce the material;

(b) condition the material for the purpose of
propagation;

(c) offer the material for sale;
(d) sell the material;

(e) import the material;

(f) export the material;

(g) stock the material for the purposes dscribed
in paragraph (a), (b), (c), (), (¢) or (£).

12 Extension of PBR to cover essentially derived varieties
Subject to section 23, if:
(a) PBRis granted to a person in a plant variety (the
initial variety); and
(b) PBR is granted to another person in another plant

variety; and

(c) the Secretary makes a declaration, on application
by the first-mentioned person, that the other plant
variety is an essentially derived variety from the
initial variety;

the right granted in the initial variety extends, with effect from
the date of the declaration, to that other plant variety.

13 Extension of PBR to cover certain
dependent plant varieties

Subject to section 23, if PBR is granted in a plant variety (the
initial variety), the right extends to:

(a) any other plant variety that:

(i) is not clearly distinguishable from the initial
variety; and

(ii) isclearly distinguishable from any plant vari-
ety that was a matter of common knowledge
at the time of the grant of PBR in the initial
variety; and

(b) any other plant variety that cannot be reproduced
except by the repeated use of the initial variety or
of a variety referred to in paragraph (a);

whether or not that other plant variety was in existence at the
time PBR was granted in the initial variety.

14 Extension of PBR to harvested
material in certain circumstances

1 If

(a) propagating material of a plant variety covered by
PBR is produced or reproduced without the
authorisation of the grantee; and

(b) the grantee does not have a reasonable opportunity
to exercise the grantee’s right in relation to the
propagating material; and

(c) material is harvested from the propagating mate-
rial;

section 11 operates as if the harvested material were
propagating material.

(2) Subsection (1) applies to so much of the material har-
vested by a farmer from propagating material conditioned
and reproduced in the circumstances set out in subsec-
tion 17(1) as is not itself required by the farmer, for the
farmer’s own use, for reproductive purposes.

15 Extension of PBR to products obtained from
harvested material in certain circumstances

If:

(a) propagating material of a plant variety covered by
PBR is produced or reproduced without
authorisation of the grantee; and

(b) the grantee does not have a reasonable opportunity
to exercise the grantee’s rights in relation to the
propagating material; and

(c) material is harvested from plants grown from the
propagating material but the grantee does not have,
in the circumstances set out in section 14, areason-
able opportunity of exercising the grantee’s rights
in the harvested material; and

(d) products are made from the harvested material;

section 11 operates as if those products were propagating
material.

16 Certain acts done for private, experimental
or breeding purposes do not infringe PBR

Any act done in relation to a plant variety covered by PBR
that is done:’

(a) privately and for non-commercial purposes; or

Act - page 5
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(b) for experimental purposes; or

(c) for the purpose of breeding other plant varieties;

does not infringe the PBR.

M

@

17 Conditioning and use of farm saved seed
does not infringe PBR

If:

(a) aperson engaged in farming activities legitimately
obtains propagating material of a plant variety cov-
ered by PBR either by purchase or by previous op-
eration of this section, for use in such activities;
and

(b) the plant variety is not included within a taxon de-
clared under subsection (2) to be a taxon to which
this subsection does not apply; and

(c) the person subsequently harvests further propagat-
ing material from plants grown from that
first-mentioned propagating material;

the PBR is not infringed by:

(d) the conditioning of so much of that further propa-
gating material as is required for the person’s use
for reproductive purposes; or

(e) the reproduction of that further propagating mate-
rial.

The regulations may declare a particular taxon to be a
taxon to which subsection (1) does not apply.

18 Other acts that do not infringe PBR

(1) Despite the fact that a plant variety is covered by
PBR, any act referred to in section 11:

(a) thatisdone in relation to the propagating ma-
terial of plants of that variety; and

(b) thatenables the use of that propagating mate-
rial:

(i) as afood, food ingredient or fuel; or

(ii) for any other purpose that does not in-
volve the production or reproduction of
the propagating material;

does not infringe the PBR.

(2) Without limiting the generality of subsection (1),
for the purpose of that subsection, the use of propa-
gating material of a plant by way of allowing it to
sprout and then eating it, or using it in the prepara-
tion of food, before it has developed further, is not
taken to be a use that involves the production or
reproduction of propagating material.

(M

(2

€))

19 Reasonable public access to plant
varieties covered by PBR

Subject to subsection (11), the grantee of PBR in a plant
variety must take all reasonable steps to ensure reason-
able public access to that plant variety.

Reasonable public access to a plant variety covered by
PBR is taken to be satisfied if propagating material of
reasonable quality is available to the public at reason-
able prices, or as gifts to the public, in sufficient quanti-
ties to meet demand.

For the purpose of ensuring reasonable public access to
a plant variety covered by PBR, the Secretary may, on
behalf of the grantee, in accordance with subsections (4)
to (10), license a person whom the Secretary considers
appropriate:

(a) to sell propagating material of plants of that vani-
ety; or

(b) to produce propagating material of plants of that
variety for sale;

during such period as the Secretary considers appropriate and
on such terms and conditions (including the provision of rea-
sonable remuneration to the grantee) as the Secretary consid-
ers would be granted by the grantee in the normal course of
business.

“

&)

6

If, at any time more than 2 years after the grant of PBR
in a plant variety, a person considers:

(2) that the grantee is failing to comply with subsec-
tion (1) in relation to the variety; and

(b) that the failure affects the person’s interests;

the person may make a written request to the Secretary
to exercise a power under subsection (3) in reiation to
the variety.

A request must:

(a) set out the reasons why the person considers that
the grantee is failing to comply with subsection (1);
and

(b) give particulars of the way in which the person con-
siders that the failure affects the person’s interests;
and

(c) give an address of the person for the purposes of
notifications under this section.

The Secretary must give the grantee:
(a) acopy of the request; and
(b) awritten invitation to give the Secretary, within 30
days after giving the request, a written statement of

the reasons the Secretary should be satisfied that
the grantee:

Act - page 6
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(i) is complying with subsection (1) in relation
to the variety; or

(ii) will so comply within a reasonable time.

(7) The Secretary must, after considering the request and
any statement given by the grantee in response to the
invitation under paragraph (6)(b):

(a) decide whether or not to exercise the power con-
cerned; and

(b) within 30 days after so deciding, give written no-
tice of the decision to the grantee and to the person
making the request.

Note: A decision under this subsection is reviewable by
the AAT under section 77.

(8) Ifthe Secretary proposes to exercise a power under sub-
section (3) in relation to a plant variety, the Secretary
must give public notice:

(a) identifying the variety; and

(b) setting out particulars of any licence the Secretary
proposes to grant; and

(c) inviting persons to apply in writing to the Secre-
tary, within 30 days of the publication of the no-
tice, to be granted that licence.

(9) The Secretary must not grant any such licence unless:

(a) the Secretary has considered all applications made
in response to the invitation; and

(b) atleast one month before granting any such licence,
the Secretary has:

(i) given written notice to each such applicant of
the name of the proposed licensee; and

(ii) given public notice of the name of the pro-
posed licensee.

(10) If the Secretary:

(a) has granted a person a licence to produce propagat-
ing material of plants of a particular variety; and

(b) is satisfied that the person will be unable to obtain
such propagating material at a reasonable price or
without charge;

the Secretary may, on behalf of the grantee, make that propa-
gating material available to the person from material stored at
a genetic resource centre.

Note: A decision under this subsection to make propagating mate-
rial available is reviewable by the AAT under section 77.

(11) This section does not apply in relation to a plant variety
in respect of which the Secretary certifies, in writing, at

the time of the grant of PBR, that he or she is satisfied
that plants of that variety have no direct use as a con-
sumer product.

Note: Adecision under this subsection is reviewable by the AAT under
section 77.

20 PBR is personal property

(1) PBRis personal property and, subject to any conditions
imposed under section 49, is capable of assignment, or
of transmission by will or by operation of law.

(2) An assignment of PBR (otherwise than because of the
order of a court) does not have effect unless it is in writ-
ing signed by, or on behalf of, the assignor and assignee.

(3) Ifagrantee of PBR in a plant variety gives another per-
son a licence in that right, the licence binds every suc-
cessor in title to the interest of that grantee to the same
extent as it was binding on that grantee of the PBR.

21 Registrar must be notified of an assignment of PBR

(1) Ifaperson (the claimant) claims that PBR was assigned
or transmitted to the claimant, the claimant must inform
the Registrar in writing that the claimant has acquired
that right, giving particulars of the manner in which that
right was acquired, within 30 days after acquiring that
right.

(2) If the Registrar is satisfied that the right has been so
assigned or transmitted, the Registrar must amend the
Register by entering the name of the claimant as the
holder of that right.

(3) If the Registrar enters the name of the claimant on the
Register as the holder of PBR, the Registrar must, within
30 days after entering the name, give written notice to
the claimant and to the person who was the holder be-
fore the entry was made, stating that the entry has been
made.

(4) If the Registrar is not satisfied that PBR has been as-
signed or transmitted to the claimant, the Registrar must,
as soon as possible:

(a) give written notice to the claimant:

(i) telling the claimant that the Registrar is not
so satisfied; and

(ii) setting out the reasons why the Registrar is
not so satisfied; and

(b) give written notice to the person entered on the Reg-
ister as the holder of the right:

(i)  setting out particulars of the information given
by the claimant; and

(ii) telling the claimant that the Registrar is not
so satisfied; and

(iii) setting out the reasons why the Registrar is
not so satisfied.
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A claimant must include, in the notice to the Registrar
informing of the assignment or transmission, an address
in Australia for the service of documents in accordance
with this Act.

Note: A decision under this section to amend or to refuse to amend
the Register is reviewable by the AAT under section 77.

Q)]
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22 Duration of PBR

Subject to subsections (4) and (5), PBR in a plant vari-
ety begins on the day that the grant of PBR in the variety
is made.

Subject to subsections (3), (4) and (5), PBR in a plant
variety lasts for:

(a) in the case of trees and vines—25 years; and
(b) for any other variety—20 years.

The regulations may provide that PBR in a plant variety
included within a specified taxon lasts for a longer pe-
riod than is specified in subsection (2).

PBR in a plant variety that is a dependent plant variety
of another plant variety begins on:

(a) the day that the grant of PBR in the other plant va-
riety is made; or

(b) the day that dependent variety comes into existence;

whichever occurs last, and ends when PBR in the other
variety ceases.

If:

(a) PBRis held in a plant variety (the initial variety),
and

(b) another plant variety is declared under section 40
to be an essentially derived variety of the initial va-

riety;

PBR in the initial variety extends to the essentially de-
rived variety from the day on which that declaration is
made until the day on which PBR in the initial variety
ends.

23 Exhaustion of PBR

PBR granted in a plant variety does not extend to any
act referred to in section 11:

(a) inrelation to propagating material of the variety; or

(b) in relation to propagating material of any essen-
tially derived variety or dependent plant variety;

that takes place after the propagating material has been
sold by the grantee or with the grantee’s consent unless
that act:

@
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2
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(c) involves further production or reproduction of the
material; or

(d) involves the export of the material:
(i)  to acountry that does not provide PBR in re-
lation to the variety; and

(i1) for a purpose other than final consumption.

(a) aplant variety is declared to be an essentially de-
rived variety of another plant variety (the initial va-
riety); and

(b) PBR in the essentially derived variety is held both
by the grantee of PBR in the essentially derived
variety and by the grantee of PBR in the initial va-

riety;
the reference in subsection (1) to propagating material
sold by the grantee or with the grantee’s consent is a

reference to propagating material sold by, or with the
consent of, both of the grantees referred to in

paragraph(b).
Part 3—Application for plant breeder’s right
Division 1—The making of the application
24 Right to apply for PBR

A breeder of a plant variety may make application to the
Secretary for the grant of a PBR in the variety.

The breeder can make the application whether or not:
(a) the breeder is an Australian citizen; and
(b) the breeder is resident in Australia; and
(c) the variety was bred in Australia.
Subject to subsection (4), if 2 or more persons bred a
plant variety jointly, those persons or some of them may
make a joint application for that right.
If 2 or more persons bred a plant variety jointly, one of
those persons is not entitled to apply for PBR in the va-
riety otherwise than jointly with, or with the consent in
writing of, each other of those persons.

25 Right to apply for PBR is personal property
The right of a breeder of a plant variety to apply for PBR

is personal property and is capable of assignment and of
transmission by will or by operation of law.

An assignment of a right to apply for PBR must be in
writing signed by or on behalf of the assignor.

26 Form of application for PBR

An application for PBR in a plant variety must:
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(a) be in writing; and

(b) be in an approved form; and

(c) belodged in a manner set out in the approved form.
The application must contain:

(a) the name and address of the applicant; and

(b) ifthe applicant is using an agent to make the appli-
cation on the applicant’s behalf—the name and ad-
dress of the agent; and

(c) iftheapplicant is the breeder of the variety—a state-
ment of that effect; and

(d) if the applicant is not the breeder of the variety—
the name and address of the breeder and particulars
of the assignment, or transmission by will or by
operation of law, of the right to make the applica-
tion; and

(e) a brief description, or a brief description and pho-
tograph, of a plant of the variety sufficient to estab-
lish a prima facie case that the variety is distinct
from other varieties of common knowledge; and

(f) the name of the variety, having regard to the re-
quirements of section 27, and any proposed syn-
onym for that name; and

(g) particulars of the location at which, and the manner
by which, the variety was bred including, in respect
of each variety used in the breeding program:

(i) particulars of the names (including synonyms)
by which that variety is known and sold in
Australia); and

(i) particulars of any PBR granted in Australia
or in a contracting party other than Australia;
and

(h) particulars of any application for, or grant of, rights
of any kind in the variety in any other country; and

(i) the name of an approved person who:

(i)  will verify the particulars in the application;
and

(i) will supervise any test growing or further test
growing of the variety required under section
37; and

(iii) will verify a detailed description of the vari-
ety when such a description is supplied to the
Secretary;

(j)  such other particulars (if any) as are required by
the approved form.

If an applicant is resident overseas, the applicant must,
unless the applicant has appointed an agent resident in

4

6]

@

3)
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Australia to act on the applicant’s behalf in the applica-
tion, specify, in addition to any address overseas, a postal
address in Australia for the service of notices on the ap-
plicant.

An applicant must, before, or at the time of, lodging an
application under this section, pay to the Commonwealth
such application fee (if any) as is prescribed.

27 Names of new plant varieties

If PBR has not been granted in another contracting party
in a plant variety before an application for that right in
that variety is made in Australia, the name set out in the
application must comply with subsections (4), (5), (6)
and (7).

If, before making an application in Australia for PBR in
a plant variety, PBR has been granted in that variety in
another contracting party:

(a) the name of the variety set out in the Australian
application must be the name under which PBR was
first granted in another contracting party; but

(b) there may, and, if the name referred to in paragraph
(a) does not comply with subsections (4), (5), (6)
and (7) there must, also be included in the applica-
tion a synonym, additional to the name of the vari-
ety, by which the variety will also be known and
sold in Australia.

The synonym must be a name determined in accordance
with subsections (4), (5), (6) and (7) as if the variety had
not been the subject of a grant of PBR in another con-

tracting party.

A name under subsection (1), or a synonym under sub-
section (3), in respect of a plant variety, must be a word
or words (whether invented or not) with or without the
addition of either or both of the following:

(a) aletter or letters that do not constitute a word;
(b) afigure or figures.

A name under subsection (1), or a synonym under sub-
section (3), in respect of a plant variety must not:

(a) be likely to deceive or cause confusion, including
confusion with the name of another plant variety of
the same plant class; or

(b) be contrary to law; or
(c) contain scandalous or offensive matter; or

(d) be prohibited by regulations in force at the time of
the application; or

(e) be or include a trade mark that is registered, or
whose registration is being sought, under the Trade
Marks Act 1955, in respect of live plants, plant cells
and plant tissues.
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(6) A name under subsection (1), or a synonym under sub- application, a copy of the documents that constituted the
section (3), in respect of a plant variety must comply foreign application, certified by the Authority that re-
with the International Code of Botanical Nomenclature ceived the foreign application to be a true copy of the
and subsidiary codes. documents.

(7) A name under subsection (1), or a synonym under sub- (4) The entitlement of the person to the priority date referred
section (3), in respect of a plant variety must not consist to in subsection (2) is conditional on the person provid-
of, or include: ing to the Secretary, within a period of 3 years after the

making of the foreign application, such further particu-
(a) the name of a natural person living at the time of lars in relation to the plant variety as are required to com-

the application unless the person has given written plete the consideration of the local application.
consent to the name of the variety; or
30 Acceptance or rejection of applications
(b) the name of a natural person who died within the
period of 10 years before the application unless the (1) The Secretary must, as soon as practicable after an ap-
legal personal representative of the person has given plication for PBR is lodged in a plant variety, decide
written consent to the name of the variety; or whether to accept or reject the application.
(c) the name of a corporation or other organisation, un- (2) If the Secretary is satisfied that:
less the corporation or other organisation has given
its written consent to the name of the variety. (a) no other application has, or, if the application were
to meet the requirements of paragraphs (b) and (c),
28 Applications to be given priority dates would have, an earlier priority date in the variety;
and

(1) The Secretary must ensure that each application for PBR
is given a priority date. (b) the application complies with the requircments of

section 26; and

(2) The priority date is, unless section 29 applies in relation
to the application, the date on which the application was (c) the application establishes a prima facie case for
lodged with the Secretary. treating the plant variety as distinct from other va-

rieties;

(3) If2 or more applications are made for PBR in the same
plant variety, the Secretary must first consider the appli- the Secretary must accept the application.
cation having the earlier priority date.

: (3) If the Secretary is not satisfied of all of the matters re-
29 Priority dates arising from foreign application ferred to in subsection (2), the Secretary must reject the
application.

(1) A person who lodges an application (the foreign appli-
cation) for PBR in a plant variety in a contracting party (4) If the Secretary decides to accept the application, the
other than Australia may, in accordance with this sec- Secretary must:
tion, claim the date of that foreign application as the pri-
ority date for the purposes of a subsequent application (a) give written notice to the applicant telling the ap-
in Australia for those rights in that variety. plicant that the application has been accepted; and

2 If (b) as soon as possible after notifying the applicant—

give public notice of the acceptance of the applica-

(a) during that period of 12 months after the date of tion.
the foreign application, the person lodges an appli-
cation in Australia (the local application) for PBR (5) Ifthe Secretary decides to reject an application, the Sec-
in the variety; and retary must:

(b) the person accompanies the local application with (a) give written notice to the applicant telling the ap-
a claim to have the date of the foreign application plicant of the rejection and setting out the reasons
treated as the priority date for the purposes of the for the rejection; and
local application;

(b) assoon as possible after notifying the application—
the person is, if the local application is accepted and give public notice of the rejection of the applica-
subject to subsections (3) and (4), entitled to have the tion.
date referred to in paragraph (b) treated as the priority
date for the purposes of the local application. Note: A decision under this section to accept or reject an application

is reviewable by the AAT under section 77.

(3) The entitlement of the person to the priority date referred o o
to in subsection (2) is conditional on the person lodging 31 Requests for variation of application
with the Secretary, within 3 months of making the local Oy It
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(a) after an application for PBR in a plant variety has
been accepted; but

(b) before concluding the examination of that applica-
tion (including the subsequent detailed description @
of that variety) and of any objection to the applica-
tion;

the right of the applicant to apply for PBR in a particular
plant variety is assigned to, or has been transmitted by
will or operation of law to, another person, that other
person may request the Secretary, in writing, to vary the
application so that that other person is shown as the ap-
plicant. (€

(2) If the Secretary is satisfied that the right to apply for
PBR in a particular plant variety has been assigned to,
or has been transmitted by will or operation of law to, to
a particular person, the Secretary must vary the applica-
tion so that that person is shown as the applicant.

(3) Arequest by a person under subsection (1) must give an

address in Australia for the service of notices on the per-

son for the purposes of this Act. @
(4) If the Secretary complies with a request under subsec-

tion (1) and the address for the service of notices that is

given in connection with that request is different from

the address contained in the application as the address

for service of documents on the applicant, the Secretary

must vary the application so that the address so given is ®)

shown as the address for service of documents on the

applicant.

) If

(a) after an application for PBR in a plant variety has
been accepted; but

(b) Dbefore concluding the examination of that applica-

tion (including the subsequent detailed description

of that variety) and of any objection to the applica-

tion;

M

the applicant requests the Secretary, in writing, to vary
the application in any other respect other than that re-
ferred to in subsection (1), the Secretary may, in his or @)
her discretion, vary the application in accordance with
the request.

(6) Despite the previous provisions of this section, the Sec-
retary is not obliged or permitted to vary an application
in response to a request under this section unless the
person making the application for the variation has paid
to the Commonwealth the application variation fee that
is prescribed for the purposes of this section.

Note: A decision under this section to vary or to refuse to vary an )
application is reviewable by the AAT under section 77.

32 Notification of decisions on requests to vary application

(1) Ifthe Secretary varies an application in accordance with
a request under subsection 31(1) or (5), the Secretary

must, as soon as practicable, give written notice to the
person making the request telling the person that the
application has been so varied.

If the Secretary rejects a request under subsection 31(1)
or (5), the Secretary must, as soon as practicable, give
written notice to the person making the request:

(a) telling the person that the request has been rejected;
and

(b) setting out the reasons for the rejection.

If the Secretary rejects a request under subsection 31(1),
the Secretary must, as soon as practicable, also give writ-
ten notice to the applicant:

(a) setting out particulars of the request; and

(b) telling the applicant that the request has been re-
jected; and

(c) setting out the reasons for the rejection.

Ifthe Secretary varies an application in accordance with
arequest under subsection 31(1), the Secretary must, as
soon as practicable, also give written notice of particu-
lars of the variation to the person who was the applicant
before the variation was made.

If an application:

(a) is varied because of a request under subsection
31(1); or

(b) isvaried because of arequest under subsection 31(5)
in a significant respect;

the Secretary must, as soon as practicable, give public
notice of particulars of the variation.

33 Withdrawal of application

An application may be withdrawn by the applicant at
any time.

If an application is withdrawn after public notice of ac-
ceptance of the application is given, the Secretary must,
as soon as practicable, give public notice of the with-
drawal.

Division 2—Dealing with the application
after its acceptance

34 Detailed description in support of
application to be given to Secretary

As soon as practicable after, but not later than 12 months
after, an application has been accepted, or within such
further period as the Secretary allows for the purpose,
the applicant must, if the applicant has not already done
so, give the Secretary a detailed description of the plant
variety to which the application relates.
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Note: A decision under this subsection to refuse to extend the 12
months period is reviewable by the AAT under section 77.

2

3)

(C)
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(©6)

If the applicant fails to give the Secretary the detailed
description required under this section within the required
period, the application is taken to have been withdrawn.

The detailed description must:
(a) be in writing; and
(b) be in an approved form; and

(c) belodged with the Secretary in a manner set out in
the approved form.

The detailed description must contain:

(a) particulars of the characteristics that distinguish the
variety from other plant varieties the existence of
which is a matter of common knowledge; and

(b) particulars of:

(i) any test growing carried out, including a test
growing carried out as required under section
37, to establish that the variety is distinct, uni-
form and stable; and

(ii) any test growing carried out as required un-
der section 41; and

(c) ifthe variety was bred outside Australia—particu-
lars of any test growing outside Australia that tend
to establish that the variety will, if grown in Aus-
tralia, be distinct, uniform and stable; and

(d) such other particulars (if any) as are required by
the approved form;

and must be accompanied by a certificate, in the approved
form, verifying the particulars of the detailed descrip-
tion, completed by the approved person nominated in
the application as the approved person in relation to that
application.

The Secretary must, as soon as practicable after receiv-
ing a detailed description of a plant variety to which an
application for PBR relates, give public notice of that
description.

The applicant must:

(a) unless paragraph (b) applies within 12 months af-
ter the application has been accepted; and

(b) ifthe detailed description has been given to the Sec-
retary before the end of that period at the time when
the description was given;

pay to the Commonwealth such examination fee as is
prescribed.

M

@
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35 Objection to application for PBR

Any person who considers, in relation to an application
for PBR in a plant variety that has been accepted:

(a) that his or her commercial interests would be af-
fected by the grant of that PBR to the applicant;
and

(b) that the Secretary cannot be satisfied, in relation to
that application, of a matter referred to in a para-
graph of subsection 26(2) or in subparagraph

44(1)(b)(i), (1), (ii1), (iv), (v), (vi), (vii) or (viii);

may lodge a written objection to the grant of PBR with
the Secretary at any time after the giving of that public
notice of acceptance of the application and before the
end of the period of 6 months starting with the public
notice of that detailed description.

An objection must set out:

(a) particulars of the manner in which the person con-
siders his or her commercial interests would be af-
fected; and

(b) the reasons why the person considers that the Sec-
retary cannot be satisfied of a matter referred to in

paragraph (1)(b).

(2A) An objection is of no effect unless it is accompanied by

(3)

1

2

M

the prescribed fee.

The Registrar must give a copy of the objection to the
applicant.

36 Inspection of applications and objections

A person may, at any reasonable time, inspect an appli-
cation for PBR in a plant variety (including any detailed
description of the plant variety given in support of the
application) or an objection lodged in respect of that
application (including that detailed description).

A person is entitled, on payment of such fee as is pre-
scribed, to be given a copy of an application for PBR in
aplant variety, of an objection to such an application, or
of a detailed description of the plant variety.

37 Test growing of plant varieties
If, in dealing with:
(a) an application for PBR that has been accepted; or
(b) an objection to such an application for PBR; or
(c) arequest for revocation of PBR;
the Secretary decides that there should be a test growing
or a further test growing of the variety to which the ap-

plication, objection or request relates, the Secretary must
give written notice of that decision:
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(d) to the person who made the application, objection
or request; and

(e) in the case of an objection to an application for
PBR—also to the applicant; and

(f) in the case of a request for revocation of PBR—
also to the grantee.

Note: A decision under this subsection to require a test growing is
reviewable by the AAT under section 77.

@

&)

@
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The notice, in addition to telling the person of the
Secretary’s decision:

(a) must specify the purpose of the test growing; and
(b) may require the person:

(i) to supply the Secretary with sufficient plants
or sufficient propagating material of plants of
the variety, and with any necessary informa-
tion, to enable the Secretary to arrange a test
growing; or

(ii) to make arrangements for an approved per-
son to supervise the test growing, to supply
the approved person with sufficient plants or
propagating material to enable the test grow-
ing, to give the Secretary a copy of the records
of observations made during the test growing
and to certify the records of observations so
provided;

whichever the Secretary considers appropriate.

If a notice under this section contains the requirement
referred to in subparagraph (2)(b)(i) and the applicant
complies with the request, the Secretary must arrange to
have the variety concerned test grown.

After completion of a test growing arranged by the Sec-
retary, any propagating material of the variety used in,
or resulting from, the test growing, that is capable of
being transported must be delivered to the person by
whom propagating material of that variety was supplied
for the purposes of the test growing.

All of the costs associated with a test growing must be
paid:

(a) if it is conducted to deal with an application for
PBR—by the applicant for PBR; or

(b) ifit is conducted to deal with an objection to an
application for PBR—Dby the objector; or

(¢) ifitis conducted to deal with a request for revoca-
tion of PBR:

(i) by the person making the request, where the
test growing shows that there are no valid rea-
sons for the revocation; or

(6

O
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(ii) by the grantee where the test growing shows
that there are valid reasons for the revocation.

If a contracting party, or a national or an organisation of
a contracting party, requests the Secretary to conduct in
Australia a test growing of a plant variety, the Secretary
may decide to conduct the test growing as so requested.

If the Secretary decides to conduct a test growing under
subsection (6), subsections (1), (2), (3), (4) and (5) ap-
ply to such test growing as if:

(a) the person or organisation requesting the test
growing under subsection (6) was an appli-
cant for PBR; and

(b) the test growing had been decided on in rela-
tion to that application.

38 Characteristics of plant varieties bred or
test grown outside Australia

(a) aplant variety (the subject variety):
(i)  was bred outside Australia; or

(ii) was bred in Australia but, before an applica-
tion for PBR was made in Australia, an appli-
cation for PBR was made in a contracting
party other than Australia; and

(b) an application under this Act for PBR in the variety
has been accepted;

the variety is not to be taken to have a particular charac-
teristic unless subsection (2), (3), (4) or (5) applies to
the variety.

This subsection applies to the subject variety if a test
growing in Australia has demonstrated that the variety
has the particular characteristic.

This subsection applies to the subject variety if:

(a) a test growing of the variety has been carried out
outside Australia; and

(b) that test growing has demonstrated that the variety
has the particular characteristic; and

(c) under an agreement between Australia and the coun-
try in which the test growing was carried out, Aus-
tralia is required to accept that the variety has that
particular characteristic.

This subsection applies to the subject variety if the Sec-
retary is satisfied that:

(a) atest growing of the variety carried out outside Aus-
tralia has demonstrated that the variety has the par-
ticular characteristic; and
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(b) that test growing of the variety is equivalent to a
test growing of the variety in Australia.

(5) This subsection applies to the subject variety if the Sec-
retary is satisfied that:

(a) atest growing of the variety carried out outside Aus-
tralia has demonstrated that the variety has the par-
ticular characteristic; and

(b) any test growing of the variety carried out in Aus-
tralia would probably demonstrate that the variety
has that characteristic; and

(c) if a test growing of the variety in Australia suffi-
cient to demonstrate whether the variety has that
characteristic were to be carried out, it would take
longer than 2 years.

Note: A decision to the effect that the Secretary is, or is not, satisfied
of the matters referred to in subsection (4) or (5) is reviewable by the
AAT under section 77.

Division 3—Provisional protection
39 Provisional protection

(1) When an application for PBR in a plant variety is ac-
cepted, the applicant is taken to be the grantee of that
right for the purposes of Part 5 from the day the applica-
tion is accepted until:

(a) the application is disposed of; or

(b) if the Secretary gives the applicant a notice under
subsection (2)}—the notice is disposed of;

whichever occurs first.

(2) If the Secretary is satisfied in relation to an application
for PBR in a plant variety, that:

(a) PBR will not be granted or is unlikely to be granted
to the applicant; or

(b) the applicant has given an undertaking to a person
(whether or not for consideration) not to commence
proceedings for infringement of the right of which
the applicant is deemed to be the grantee;

the Secretary may notify the applicant, in writing, that
this section will cease to apply to that variety on a day
specified in the notice unless, before that time the appli-
cant has made a submission to the Secretary providing
reasons why this section should not cease to apply.

Note: A decision under this subsection to notify an applicant is re-
viewable by the AAT under section 77.

(3) For the purposes of paragraph (1)(b) a notice referred to
in that paragraph is not taken to be disposed of until:

(a) the end of the period within which application may
be made to the AAT for a review of the giving of
the notice; or

)

®)

(6)

(b) if such an application is made to the AAT—the ap-
plication is withdrawn or finally determined,
whether by the AAT or a court.

As soon as practicable after a person ceases to be taken
to be the grantee of PBR under this section, the Secre-
tary must give public notice that the person has ceased
to be so taken.

Nothing in this section affects the powers of the Federal
Court under subsection 44A(2) of the AAT Act where an
appeal is begun in that Court from a decision of the AAT.

A person who is taken to be the grantee of PBR in a
plant variety is not entitled to begin an action or pro-
ceeding for an infringement of that right occurring dur-
ing the period when the person is so taken unless and
until that right is finally granted to the person under sec-
tion 44.

Division 4—Essential derivation

40 Applications for declarations of essential derivation

M

)

3)

If:

(a) aperson is the grantee of PBR in a particular plant
variety—(the initial variety); and

(b) another person is the grantee of, or has applied for,
PBR in another plant variety (the second variety),
and

(c) the grantee of PBR in the initial variety is satisfied
that the second variety is, within the meaning of
section 4, an essentially derived variety of the ini-
tial variety; and

(d) the initial variety has not itself been declared to be
an essentially derived variety of another variety in
which PBR has been granted;

the grantee of PBR in the initial variety may make writ-
ten application to the Secretary for a declaration that the
second variety is so derived.

Nothing in this section implies that a person who is the
grantee of PBR in the initial variety may not, in relation
to an application by another person for PBR in the sec-
ond variety that has been accepted but not finally deter-
mined:

(a) make an objection, under section 35, to the grant-
ing of PBR in the second variety; and

(b) in the altemnative, if PBR is granted to another per-
son in the second variety—apply under subsection
(1) for a declaration that the second variety is es-
sentially derived from the initial variety.

If the second variety:

(a) is the subject of an application for PBR; and
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(b) is also the subject of an application for a declara-
tion of essential derivation;

then, unless and until the Secretary decides to grant the
application for PBR:

(c) the Secretary must not make the declaration of es-
sential derivation; but

(d) the Secretary may, in his or her discretion:

(i) examine both the application for PBR and the
application for a declaration of essential deri-
vation at the same time; and

(ii) for the purpose only of examining the appli-
cation for a declaration of essential deriva-
tion—treat the applicant for PBR as the grantee
of PBR in the variety.

after being so informed or such longer period as
the Secretary allows, that the second variety is not
an essentially derived variety of the initial variety,
the Secretary will, at the end of that period, declare
the second variety to be such an essentially derived
variety.

Note: A decision under this subsection to refuse to extend the period
of 30 days is reviewable by the AAT under section 77.

(9) Ifthe Secretary is not satisfied of that prima facie case,
the Secretary must inform the applicant, in writing, to
that effect, and give the applicant reasons for the deci-
sion.

(10) If, after considering:

(a) the information presented by the grantee of PBR in
the second variety; and

(b) any information obtained from a test growing con-

. ion of tial derivati
“4) r:?lse:?phcatmn for a declaration of essential derivation ducted in accordance with section 41: and
(2) be in writing; and (c) any other relevant information obtained by the Sec-
& retary;
i form; and . . .
(b)  be in an approved form; an the Secretary is not satisfied that the grantee of PBR in
(c) be lodged with the Secretary in a manner set out in the second variety has rebutted the prima facie case, the
the approved form; and Secretary must:
(d) be accompanied by the prescribed fee in respect of @ declgre, m wptmg, tl.1at the secqnt_:l v anety 1S an €s-
the application. sentially derived variety of the initial variety; and
(5) An application must contain such information relevant ) g}y n.ot.xtﬁ:elm w.r;tlngt gi;\;;ntto thetgr an;et;ofdPB]R m
to establishing a prima facie case that the second variety i N Tm lj variety, tell that grantee of the declara-
is an essentially derived variety of the initial variety as is 1on; an
required by the form. (f) by notice in writing given to the grantee of PBR in
(6) Ifthe initial variety has itself been declared to be essen- the second variety, tell that grantee of.the dec?lara-
tially derived from another variety, the Secretary must tion and se} out th.e reasons for not being satisfied
refuse to declare the second variety essentially derived that the prima facie case has been rebuted.
from: (11) If, after considering the information referred to in para-
. L graph (10)(a), (b) or (c), the Secretary is satisfied that
(2)  the initial variety; and the grantee of PBR in the second variety has rebutted
(b) inform the applicant for the declaration in writing, the prima facie case, the Secretary must:
ive th licant for th L o .
:jc:(t:}l}sait():]ffect, and give the applicant reasons for the (a) by notice in writing given to the grantee of PBR in
’ the initial variety, tell that grantee that he or she is
(7) Ifthe initial variety has not been so declared, the Secre- .sofsz:jtfsﬁe: and set out the reasons for being so sat-
tary must determine, on the basis of the application, 1shied; an
whether the Secretary is satisfied that there is a prima . .. . .
facie case that the second variety is an essentially de- (b) by notice in wr_mng given to the grantee of PBR n
rived variety of the initial variety. the second variety, tell that grantee that he or she is
' so satisfied.
tary is satisfied of that pri e case, the . . S .
®) Isitcl:_z ;ecr;:g 18 saustied o prima facie (12) While a declaration that the second variety is essentially
Y ’ derived from the initial variety remains in force, section
(a) inform the applicant and the grantee of PBR in the 19 applies in relation to the second variety as if:
i h tary is so satisfied; and . . .
second variety that the Secretary s (a) thereferences in that section to the grantee, in rela-
(b) inform the grantee of PBR in the second variety tion to thgt variety.were refefences both to the per-
that, unless the grantee establishes, within 30 days son holdmg P.B R m.tl'!a.t vangty and o the person
holding PBR in the initial variety; and
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holding PBR in the initial variety; and

(b) the reference in subsection 19(4) to 2 years after
the grant of PBR were a reference to 2 years after
the grant of PBR in the second variety whether or
not the declaration of essential derivation was made
at the same time or a later time; and

(c) a failure by the other person holding PBR in the
initial variety or the person holding PBR in the sec-
ond variety to co-operate in making the second va-
riety available to the public in accordance with the
requirements of subsection 19(1) was a failure of
the grantee to comply with the requirements of that
subsection.

Note: A decision under this section to declare, or not to declare, a
plant variety essentially derived is reviewable by the AAT under sec-
tion 77.

4] Test growing associated with applications for
declarations of essential derivation

1) If

(a) the grantee of PBR in a plant variety (the initial
variety) applies for a declaration that another vari-
ety (the second variety) is an essentially derived
variety of the initial variety; and

(b) inthe course of that application the grantee of PBR
in the initial variety establishes a prima facie case
that the second variety is essentially derived; and

(c) on the basis of information supplied by the grant-
ees of PBR in the initial variety and in the second
variety, the Secretary comes to the view that a test
growing or further test growing is necessary to de-
termine whether the prima facie case has been re-
butted;

the Secretary must give notice of that decision both to the
grantee of PBR in the initial variety and in the second variety.

Note: A decision under this subsection to require a test growing is
reviewable by the AAT under section 77.

(2) The notice must require:

(a) the grantee of PBR in the initial variety to supply
the Secretary with sufficient plants or sufficient
propagating material of plants of that variety and
with any necessary information; and

(b) the grantee of PBR in the second variety to supply
the Secretary with sufficient plants or sufficient
propagating material of plants of that second vari-
ety and with any necessary information;

to enable the Secretary to arrange a test growing.

(3) After completion of the test growing, any propagating
material of a variety used in, or resulting from, the test
growing that is capable of being transported must be de-
livered to the person by whom propagating material of
that variety was supplied for the purpose of the test grow-

ing.

(4) All costs associated with the test growing must be paid
by the person who, without the test growing, failed to
rebut the prima facie case of essential derivation, whether
or not the test growing led to rebuttal of that case.

(5) If the Secretary requires a test growing or further test
growing, subsection 40(8) has effect as if the reference
in that subsection to 30 days after being so informed
were a reference to 30 days after being informed of the
results of the test growing.

Part 4—The grant and revocation of Plant Breeder’s Right
Division 1—Grant of Plant Breeder’s Right
42 PBR not to be granted in excluded varieties

(1) PBR must not be granted in any variety of plant in a
taxon that the regulations declare to be a taxon to which
this Act does not apply.

(2) The Governor-General must not make a regulation for
the purposes of subsection (1) unless the
Governor-General has been informed by the Minister
that the Minister has considered advice given by the
Advisory Committee in relation to the desirability of
making the regulation.

3) If
(a) aplant variety is a hybrid; and
(b) each of the plant varieties from which it is derived

is a plant variety included in a taxon to which this
Act does not apply;
PBR must not be granted in the hybrid.

43 Registrable plant varieties

(1) For the purposes of this Act, a plant variety in which an
application for PBR is made is registrable if:

(a) the variety has a breeder; and
(b) the variety is distinct; and

(c) the variety is uniform; and
(d) the variety is stable; and

(e) the variety has not been exploited or has been only
recently exploited.

(2) For the purposes of this section, a plant variety is dis-
tinct if it is clearly distinguishable from any other vari-
ety whose existence is a matter of common knowledge.

(3) For the purposes of this section, a plant variety is uni-
form if, subject to the variation that may be expected
from the particular features of its propagation, it is uni-
form in its relevant characteristics on propagation.
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(4) For the purposes of this section, a plant variety is stable (iii) the applicant is entitled to make the ap-
if its relevant characteristics remain unchanged after re- plication; and
peated propagation.
(iv) the grant of that right is not prohibited
(5) For the purposes of this section, a plant variety is taken by this Act; and
not to have been exploited if, at the date of lodging the
application for PBR in the variety, propagating or har- (v) that right has not been granted to an-
vested material of the variety has not been sold to an- other person; and
other person by, or with the consent of, the breeder.
(vi) the name of the variety complies with
(6) For the purposes of this section, a plant variety is taken section 27; and
to have been only recently exploited if, at the date of
lodging the application for PBR in the variety, propa- (vii) propagating material of that variety has
gating or harvested material of the variety has not been been deposited for storage, at the ex-
sold to another person by, or with the consent of, the pense of the applicant, in a genetic re-
breeder, either: source centre approved by the Secre-
tary; and
(a) in Australia—more than one year before that date;
or (viii) if the Secretary so requires, a satisfac-
tory specimen plant of the variety has
(b) in the territory of another contracting party: been supplied to the herbarium; and
(i) in the case of trees or vines more than (ix) all fees payable under this Act in re-
6 years before that date; or spect of the application, examination
and grant have been paid;
(ii) in any other case more than 4 years be-
fore that date. the Secretary must grant that right to the applicant.
(7) Subsection (6) does not apply to a sale by the breeder of 2) If
a plant variety of propagating or harvested material of
the variety to another person if that sale is a part of, or (a) an application for PBR in a plant variety is
related to, another transaction under which the right of accepted; and
the breeder to make application for PBR in that plant
variety is sold to that other person. (b) the plant variety is a variety of a species in-
digénous to Australia;
(8) In addition to any other reason for treating a plant vari- ‘
ety as a variety of common knowledge, a variety is to be the Secretary must require supply of a satisfactory speci-
treated as a variety of common knowledge if: men plant of the variety to the herbarium
(a) anapplication for PBR in the variety has been 3) It
lodged in a contracting party; and
(a) an application for PBR in a plant variety is
(b) the application is not subsequently refused. accepted; and
(9) A plant variety that is to be treated as a variety of com- (b) the Secretary is not satisfied of all of the mat-
mon knowledge under subsection (8) because of an ap- ters referred to in paragraph (1)(b);
plication for PBR in the variety is to be so treated from
the time of the application. the Secretary must refuse to grant that right to the applicant.
44 Grant of PBR (4) The Secretary must not grant or refuse to grant PBR ina
plant variety until at least 6 months after the giving of
nH If: public notice of the detailed description of the variety.
(a) an application for PBR in a plant variety is 6 It
accepted; and
(a) an application for PBR in a plant variety has
(b) after examining the application (including the been varied under section 31; and
subsequent detailed description) and any ob-
jection to the application, the Secretary is, or (b) the variation relates to the detailed descrip-
continues to be, satisfied that: tion of the variety that has been given to the
Secretary; and
(i) there is such a variety; and
(c) the Secretary has given public notice of the
(ii) the variety is a registrable plant variety variation;
within the meaning of section 43; and
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the Secretary must not grant, or refuse to grant, PBR in
the variety until 6 months after giving public notice of
the variation or of the last such variation.

(6) If an objection to an application for PBR is made under
section 35, the Secretary must give the applicant 30 days,
starting when a copy of the objection is given to the ap-
plicant, or such longer period as the Secretary considers
to be reasonable in the circumstances, to provide an an- (1)
swer to the objection.

(7) A quantity of propagating material of a plant variety that
is lodged with a genetic resource centre must be suffi-
cient to enable that variety to be kept in existence if there
were no other propagating material of plants of that va-

riety.

(8) The delivery and storage of propagating material of a
plant variety does not affect the ownership of the mate-
rial but the material must not be dealt with otherwise
than for the purposes of this Act.

(9) The propagating material of a plant stored at a genetic
resource centre may be used by the Secretary for the
purposes of this Act, including the purposes of section
19.

(10) PBR is granted to a person by the issue to that person by
the Secretary of a certificate in an approved form, signed
by the Secretary or the Registrar, containing such par-
ticulars of the plant variety concerned as the Secretary )
considers appropriate.

(11) Ifthe PBR is granted to persons who make a joint appli-
cation for the right, the right is to be granted to those
persons jointly.

(12) If the Secretary refuses to grant PBR in a plant variety,
the Secretary must, within 30 days of so refusing, give

written notice to the applicant:

(a) telling the applicant of the refusal; and

1
(b) setting out the reasons for the refusal. M
Note: A decision under this section to grant, or refuse to grant, PBR
in a plant variety is reviewable by the AAT under section 77. @)
45 Grant of PBR to be exclusive
(1) Subjectto subsections (2) and (3), only one grant of PBR
may be made under this Act in relation to a plant variety.
(2) If2 breeders lodge a joint application for PBR, the Reg-
istrar may grant PBR to them jointly. )

3) If

(a) a person is the grantee of PBR in a plant variety
(the initial variety); and

(b) another person is the grantee of PBR in another
plant variety; and

(c) the Secretary declares the other variety to be an es-
sentially derived variety of the initial variety;

subsection (1) does not prevent PBR in the initial vari-
ety extending to the other variety.

46 Grant of PBR to be entered on Register

When the Secretary grants PBR in a plant variety, the
Registrar must enter in the Register:

(a) adescription, or description and photograph, of a
plant of that variety; and

(b) thename of the variety and any proposed synonym,;
and

(c) the name of the grantee; and

(d) the name and address of the breeder; and

(e) the address for the service of documents on the
grantee for the purposes of this Act as shown on
the application for the right; and

(f) the day on which the right is granted; and

(g) such other particulars relating to the granting as the
Registrar considers appropriate.

When the Secretary makes a declaration that a variety
(the derived variety) is essentially derived from another
variety (the initial variety), the Registrar must enter in
the Register both in respect of the derived variety and
the initial variety:

(a) the fact that the declaration has been made; and
(b) the day on which the declaration was made.

47 Notice of grant of PBR
The Secretary must, as soon as possible after granting
PBR to a person, give public notice of the grant in the
Plant Varieties Journal.
The Secretary must, as soon as possible after the making
of a declaration that a plant variety is an essentially de-
rived variety of another plant variety, give public notice
of the making of the declaration in the Plant Varieties
Journal.

48 Effect of grant of PBR

If a person is granted PBR in a plant variety:

(a) anyother person who was entitled to make, but had
not made, application for the right in the variety:

(i) ceases to be entitled to make such applica-
tion; and

(ii) is not entitled to any interest in the right; and
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(b) any other person who had made application for the
right in the variety:

(i) ceases to be entitled to have his or her appli-
cation considered or further considered; and

(ii) is not entitled to any interest in the right.
(2) Subsection (1) does not prevent a person:

(a) from applying for a revocation of the rights under
section 50; or

(b) from instituting proceedings before a court or the
AAT in relation to the right; or

(c) from requesting the Secretary to make a declara-
tion under section 39 that the plant variety in which
the right was granted is essentially derived from
another plant variety in which the person holds
PBR.

3) If

(a) PBRina particular plant variety is granted to a per-
son; and

(b) another person (the eligible person) was entitled,
at law or equity, to an assignment of the right to
make an application for the PBR;

the eligible person is entitled to an assignment of the
PBR.

49 PBR may be subject to conditions

(1) The Minister may, if the Minister thinks it necessary, in
the public interest, refer to the Plant Breeder’s Rights
Advisory Committee the question whether a grant of PBR
that the Minister proposes to make, or an existing grant
of PBR, should be subject to conditions.

(2) The Minister may, having regard to the views of the Plant
Breeder’s Rights Advisory Committee on a matter re-
ferred under subsection (1), impose such conditions on
PBR that is to be granted or that has been granted as the
Minister considers appropriate.

(3) If the Minister imposes conditions on PBR:
(a) the Secretary must give public notice of those con-
ditions and give the grantee a copy of the instru-

ment setting them out; and

(b) the Registrar must enter details of those conditions
in the Register.

Note: A decision under this section by the Minister to make a grant
subject to conditions is reviewable by the AAT under section 77.

Division 2—Revocation of Plant Breeder’s Right
or declaration of essential derivation

50 Revocation of PBR

(1) The Secretary must revoke PBR in a plant variety or a
declaration that a plant variety is essentially derived from
another plant variety if:

(a) the Secretary becomes satisfied that facts existed
that, if known before the grant of that right or the
making of that declaration, would have resulted in
the refusal to grant that right or make that declara-
tion; or

(b) the grantee has failed to pay a fee payable in re-
spect of that right or of that declaration within 30
days after having been given notice that the fee has
become payable.

(2) The Secretary may revoke PBR in a plant variety if:

(a) the Secretary is satisfied that a person to whom that
right has been assigned or transmitted has failed to
comply with section 21; or

(b) the Secretary is satisfied that the grantee has failed
to comply with a condition imposed under section
49.

(3) Ifthe Secretary revokes PBR in a plant variety or a dec-
laration that a plant variety is essentially derived from
another plant variety, the Secretary must, within 7 days
after the decision to revoke was taken, by notice given
to the grantee of the right that has been revoked or of the
right that is affected by the giving of the declaration of
essential derivation, tell that grantee of the decision and
set out the reasons for the revocation.

(4) The Secretary must not revoke PBR under this section
unless:

(a) the Secretary has given the grantee, or any person
to whom the Secretary believes that right has been
assigned or transmitted, particulars of the grounds
of the proposed revocation; and

(b) the grantee or that other person has had 30 days
after being given those particulars to make a writ-
ten statement to the Secretary in relation to the pro-
posed revocation.

(5) The Secretary must not under this section, revoke a dec-
laration that a plant variety is essentially derived from
another plant variety (the initial variety) unless:

(a) the Secretary has given the grantee of PBR in the
initial variety, or any person to whom the Secretary
believes that that PBR has been assigned or trans-
mitted, particulars of the grounds of the proposed
revocation of that declaration of essential deriva-
tion; and

(b) the grantee or that other person has had 30 days
after being given those particulars to make a writ-
ten statement to the Secretary in relation to the pro-
posed revocation.
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(6) Therevocation of PBR in a plant variety or of a declara-
tion that a plant variety is essentially derived from an-
other plant variety takes effect:

(a) ifno application for review of the revocation is made
to the AAT at the end of the period within which
such an application might be made; or

and

(b) give public notice of the surrender.

52 Surrender of PBR

The holder of PBR in a plant variety may, at any time, by

written notice to the Secretary, offer to surrender that right.

(b) if such an application is made at the time when the
application is withdrawn, or finally determined,
whether by the Tribunal or by a court.

(7) Nothing in this section affects the power of the Court
under subsection 44A(2) of the AAT Act.
ey
(8) A person whose interests are affected by the grant of
PBR in a plant variety may apply to the Secretary, in
writing, for the revocation of the right.

(9) Aperson whose interests are affected by the making of a
declaration that a plant variety is essentially derived from
another plant variety may apply to the Secretary, in writ-
ing, for a revocation of that declaration.

(9A) An application under subsection (8) or (9) is of no effect
unless it is accompanied by the prescribed fee.

(10) If the Secretary decides not to revoke PBR in a plant
variety in accordance with an application under subsec-
tion (8) or not to revoke a declaration of essential deri-
vation in accordance with subsection (9), the Secretary
must, within 7 days of making that decision, by notice in
writing to the person who applied for the revocation, tell
the person of the decision and set out the reasons for the
decision.

Note: A decision under this section to revoke, or refuse to revoke,
PBR or a declaration of essential derivation is reviewable by the AAT
under section 77. 2)

51 Entry of particulars of revocation
1 It

(a) PBR in a plant variety is revoked in accordance
with section 50; or

3

(b) the Secretary is served with a copy of an order of a ®)

court given under section 55 revoking that right;
the Secretary must:
(c) enter particulars of the revocation in the Register;

and )
(d) give public notice of the revocation.

(2

(2) If the holder of PBR in a plant variety fails to pay the
prescribed annual fee for the renewal of the right by the
last day for payment of that fee, the holder is taken to
have surrendered the right.

(3) The Secretary must:

(a) enter particulars of the surrender in the Register;

Part 5—Enforcement of Plant Breeder’s Right
53 Infringement of PBR

Subject to sections 16, 17, 18, 19 and 23, PBR in a plant
variety is infringed by:

(a) a person doing, without, or otherwise than in ac-
cordance with, authorisation from the grantee of
the right, an act referred to in a paragraph of sec-
tion 11 in respect of the variety or of a dependent
variety; or

(b) aperson claiming, without, or otherwise than in ac-
cordance with, authorisation from the grantee of
that right, the right to do an act referred to in a para-
graph of section 11 in respect of that variety or of a
dependent variety; or

(c) aperson using a name of the variety that is entered
in the Register in relation to:

(i)  any other plant variety of the same plant class;
or

(ii) aplant of any other variety of the same plant
class.

If a plant variety (the derived variety) has been declared
to be an essentially derived variety of another plant vari-
ety (the initial variety), the reference in paragraphs (1)(a)
and (b) to authorisation from the grantee of the right
means, in relation to the derived variety, authorisation
from both the grantee of PBR in the derived variety and
from the grantee of PBR in the initial variety.

In this section, a reference to the grantee of PBR in a
plant variety includes a reference to a person who has,
by assignment or transmission, become the holder of that
right.

54 Actions for infringement

An action for infringement of PBR in a plant variety
may be begun in the Court.

A defendant in an action for infringement of PBR in a
plant variety may apply, by way of counterclaim, for re-
vocation of that right on the ground that:

(a) the variety was not a new plant variety; or
(b) facts exist that would have resulted in the refusal of

the grant of that right if they had been known to the
Secretary before the grant of that right.
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If, in an action for infringement of PBR in a plant vari-
ety:

(a) the defendant applies, by way of counterclaim, for
the revocation of that right; and

(b) the Court is satisfied that a ground for revocation
of that right exists;

the Court may make an order revoking that right.

If the Court revoked PBR in a plant variety on the coun-
terclaim of a defendant, the Court may order the defen-
dant to serve on the Registrar a copy of the order revok-
ing that right.

55 Declarations as to non-infringement

A person who proposes to perform an act described in a
paragraph of section 11 in relation to the propagating
material of a plant variety may, by an action in the Court
against the grantee of PBR in a plant variety, apply for a
declaration that the performance of that act would not
constitute an infringement of that right.

A person may apply for a declaration whether or not there
has been an assertion of an infringement of PBR by the
grantee of that right.

The Court must not make such a declaration unless:
(a) the person proposing to perform the act:

(i) has applied in writing to the grantee of the
PBR concerned for an admission that the pro-
posed performance of the act would not in-
fringe that right; and

(i) has given the grantee full written particulars
of the propagating material concerned; and

(iii) has undertaken to repay all expenses reason-
ably incurred by the grantee in obtaining ad-
vice in the declaration; and

(b) the grantee has refused or failed to make such an
admission.

The costs of all parties in proceedings for a declaration
under this section are to be paid by the person seeking
the declaration unless the Court otherwise orders.

The validity of a grant of PBR in a plant variety is not to
be called in question in proceedings for a declaration

under this section.

The making of, or the refusal to make, a declaration un-
der this section does not imply that a grant of PBR in a
plant variety is, or is not, valid.

56 Jurisdiction of Court

The Court has jurisdiction with respect to matters in
which actions may, under this Part, be begun in the Court.

That jurisdiction is exclusive of the jurisdiction of all

©)

“

®)

M

@

M

@

©)

M

other courts, other than the jurisdiction of the High Court
under section 75 of the Constitution.

The relief that the Court may grant in an action or pro-
ceeding for infringement of PBR includes an injunction
(subject to such terms, if any, as the Court thinks fit)
and, at the option of the plaintiff, either damages or an
account of profits.

The regulations may make provision in relation to the
practice and procedure of the Court in actions under this
Act, including provision prescribing the time within
which any action may be begun, or any other act or thing
may be done, and providing for the extension of any
such time.

Subsection (4) does not limit the power of the Judges of
the Court or a majority of them to make rules of Court
under section 59 of the Federal Court of Australia Act
1976 that are consistent with the regulations referred to
in that subsection.

57 Innocent infringement

The Court may refuse to award damages, or to make an
order for an account of profits, against a person in an
action for infringement of PBR in a plant variety, if the
person satisfies the Court that, at the time of the infringe-
ment, the person was not aware of, and had no reason-
able grounds for suspecting, the existence of that right.

If the propagating material of plants of the plant variety,
labelled so as to indicate that PBR is held in the variety
in Australia, has been sold to a substantial extent before
the date of the infringement, the person against whom
the action for infringement is brought is taken to have
been aware of the existence of PBR in the variety, unless
the contrary is established.

Part 6—Administration
58 Registrar of Plant Breeder s Rights

There is established by this section a Registrar of Plant
Breeder’s Rights.

The office of the Registrar of Plant Breeder’s Rights is
an office in the Department.

The Registrar has the functions and powers:

(a) thatare conferred on the Registrar by this Act or by
the regulations; or

(b) that are delegated to the Registrar by the Secretary
under section 59.

59 Delegation

The Minister may, by signed instrument, delegate to the
Registrar, or to an SES employee, or acting SES em-
ployee, in the Department, any of the powers or func-
tions of the Minister under this Act.
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(2) The Secretary may, by signed instrument, delegate to the
Registrar, or to an SES employee, or acting SES em-
ployee, in the Department, any of the powers or func-
tions of the Secretary under this Act.
M

60 Certain persons not to acquire PBR

(1) A person must not apply for, or otherwise acquire, ex-
cept than by will or by operation of law, PBR in a plant 2)
variety or an interest in such right if the person has dur-
ing the 12 months before the application, held, or per-
formed the duties of:

(a) the office of Secretary; or
(b) the office of Registrar of Plant Breeder’s Rights; or

(c) an office in the Department the duties of which in-
volve providing assistance to the Registrar.

Penalty: 60 penalty units.

(2) A grant of PBR applied for in contravention of subsec-
tion (1) or an acquisition of PBR in contravention of
that subsection is void.

61 Register of Plant Varieties

(1) The Registrar must keep a register, to be known as the
Register of Plant Varieties, at a place approved by the
Secretary.

(1A) The Registrar must maintain, for the purposes of this
Act, a list of all plant classes to be known as the (1)
Registrar’s List of Plant Classes.

(1B) In maintaining that list the Registrar must, for so long as
the Union maintains the document presently known as
the List of Classes for Variety Denomination Purposes,
have regard to that list and to any variations to that list
as so maintained.

(1C) The list maintained by the Registrar must be kept as a
part of the Register.

(2) In order to foster public access to the information con-
tained in the Register, the Registrar may disseminate that
information on the Internet or in such other manner as
the Registrar considers most likely to enhance its acces-
sibility.

62 Inspection of Register

(1) A person may inspect the Register at any reasonable time.

(2) A person is entitled, on payment of such fee (if any) as is Q)
prescribed, to be given a copy of an entry in the Regis-
ter.
3)

(3) For the purposes of subsection (2), a reference to an en-
try in the Register does not include a reference to the
Registrar’s List of Plant Classes or to any part of that )
list.

Part 7—Plant Breeder’s Rights Advisory Committee
63 Establishment of Advisory Committee

There is established by this section a Committee by the
name of the Plant Breeder’s Rights Advisory Commit-
tee.

The functions of the Advisory Committee are:

(a) at the request of the Minister, to advise the Minis-
ter on the desirability of declaring:

(i) in regulations made for the purpose of sub-
section 17(2)—that subsection 17(1) does not
apply to a particular taxon; or

(i1) in regulations made for the purpose of sub-
section 22(3)—that the duration of PBR in a
particular taxon will be longer than provided
in subsection 22(2); or

(iii) in regulations made for the purpose of sub-
section 42(1)—that a particular taxon is a
taxon to which this Act does not apply; and

(b) to advise the Registrar on such technical matters
arising under this Act, and such other matters relat-
ing to the administration of this Act, as the Regis-
trar refers to the Advisory Committee.

64 Membership of Advisory Committee
The Advisory Committee consists of:
(a) the Registrar; and

(b) 2 members who, in the opinion of the Minister, are
appropriate persons to represent breeders, and likely
breeders, of new plant varieties; and

(c) one member who, in the opinion of the Minister, is
an appropriate person to represent users, and likely
users, of new plant varieties; and

(d) one member who, in the opinion of the Minister, is
an appropriate person to represent the interests of
consumers, and likely consumers, of new plant va-
rieties or of the products of new plant varieties; and

(e) 2 other members who, in the opinion of the Minis-
ter, possess qualifications or experience that are
appropriate for a member of the Advisory Commit-
tee.

The members, other than the Registrar, must be appointed
by the Minister.

The members, other than the Registrar, hold office as
part-time members.

Each member, other than the Registrar, holds office for
the period, not exceeding 2 years, that is specified in the
instrument of appointment, but is eligible for
re-appointment.
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The Minister may terminate the appointment of a mem-
ber, other than the Registrar, for misbehaviour or for
physical or mental incapacity.

The Minister must terminate the appointment of a mem-
ber, other than the Registrar, if the member:

(a) becomes bankrupt, applies to take the benefit of
any law for the relief of bankrupt or insolvent debt-
ors, compounds with his or her creditors or makes
an assignment of his or her remuneration for their
benefit; or

(b) fails, without reasonable excuse, to disclose any in-
terest in a matter required to be disclosed under
section 66.

If a person’s appointment as a member is terminated
under subsection (6), the Minister must give the person
a written notice informing the person of the termination
and setting out the reasons for the termination.

A member, other than the Registrar, may resign his or
her office by writing signed by the member and deliv-
ered to the Minister.

65 Remuneration and allowances

The members referred to in paragraphs 64(1)(b), (c), (d)
and (e) must be paid:

(a) such remuneration as is determined by the Remu-
neration Tribunal; and

(b) such allowances as are prescribed.

Subsection (1) has effect subject to the Remuneration
Tribunal Act 1973.

66 Disclosure of interests

A member who has a direct or indirect pecuniary inter-
est in a matter being considered at a meeting of the Ad-
visory Committee must, as soon as possible after the rel-
evant facts have come to the member’s knowledge, dis-
close the nature of the interest at the meeting.

A disclosure must:

(a) be recorded in the minutes of the meeting of the
Advisory Committee; and

(b) be made known in any advice given by the Com-
mittee in relation to that matter.

67 Meetings

The Registrar may convene such meetings of the Advi-
sory Committee as are necessary for the purposes of the
performance of the functions of the Advisory Commit-
tee.

At a meeting of the Advisory Committee, 4 members
constitute a quorum.
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The Registrar presides at a meeting of the Advisory Com-
mittee at which the Registrar is present.

If the Registrar is not present, the members present must
elect one of their number to preside at the meeting.

Subject to subsection (2), the Advisory Committee may
determine the procedure to be followed at a meeting of
the Committee.

Part 8—Miscellaneous
68 Public notices

The Secretary must issue a journal, to be called the Plant
Varieties Journal, at least 4 times each year.

Any public notice that the Secretary is required to make
under this Act must be published in the Journal.

Public notice of any matter additional to the matters re-
ferred to in subsection (2) that the Secretary considers it
necessary or desirable to publicise may also be published
in the Journal.

If the Secretary considers it desirable to give additional
public notice of matters by publishing notices of those
matters in a periodical other than the Journal, the Secre-
tary may arrange for, or consent to, the giving of addi-
tional public notice of those matters in the periodical.

69 Notices inviting submissions in respect
of certain regulations

Regulations must not be made for the purposes of sub-
section 17(2), 22(3) or 42(1) unless, before the making
of the regulations and before the Minister seeks any ad-
vice from the Advisory Committee concerning those
regulations:

(a) the Minister has, in accordance with section 68,
given public notice of the Minister’s intention to
make a regulation for the purposes of that subsec-
tion in relation to a particular taxon that is speci-
fied in the notice; and

(b) the notice has given a broad indication of the ob-
jectives of the intended regulations and invited per-
sons to make submissions to the Minister concern-
ing it within a period of 30 days after the publica-
tion of the notice.

If the Minister receives, in accordance with an invita-
tion in a public notice under subsection (1), a submis-
sion concerning an intended regulation, the Minister must
have regard to the submission so made.

If the Minister seeks advice of the Advisory Committee
concerning an intended regulation, the Minister may
comply with subsection (2):

(a) by providing to the Committee, at the time of re-
questing the advice of that Committee, a copy of
all submissions received; and
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(b) requesting the Advisory Committee to have regard
to those submissions in preparing its advice to the
Minister.

70 Genetic resource centres

(1) If, in the opinion of the Secretary, a place is suitable for
the storage and maintenance of germplasm material, the
Secretary may, by notice in writing, declare that place to
be a genetic resource centre for the purposes of this Act.

(2) The person in charge of a genetic resource centre may
do all things necessary to maintain the viability of propa-
gating material stored at that centre.

71 The herbarium

If, in the opinion of the Secretary, an organisation has facili-
ties suitable for the storage of plant specimens, the Secretary
may, by notice in writing, declare the organisation to be the
herbarium for the purposes of this Act.

72 Agents may act in matters relating to PBR

Subject to any other law of the Commonwealth, including the
High Court Rules and the Federal Court Rules, an applica-
tion, a written submission or any other document may be pre-
pared or lodged, and any business may be transacted, for the
purposes of this Act, by one person on behalf of another per-
son.

73 Service of documents

If the Secretary or the Registrar is required by this Act to give
a written notice or other document to an applicant for, or a
grantee of, PBR, that notice or other document may be given
by being posted by pre-paid post as a letter addressed to the
applicant or the grantee at the address for service shown on
the application or entered in the Register, as the case requires.

74 Infringement offences

(1) A person must not, in relation to propagating material of
a plant variety in which PBR has been granted, inten-
tionally or recklessly do any of the acts referred to in a
paragraph of section 11 if such an act would, under sec-
tion 53, infringe the PBR in the variety.

Penalty: 500 penalty units.

(2) The fact that an action for infringement has been brought
against a person under section 54 in respect of a particu-
lar act does not prevent a prosecution under this section
in respect of the same act.

75 Offences other than infringement offences
(1) A person must not intentionally or recklessly make a false
statement in an application or other document given to
the Secretary or the Registrar for the purposes of this
Act.

Penalty: 6 months imprisonment.

(2) A person who is not the grantee of PBR in a plant vari-
ety must not intentionally or recklessly represent to an-
other person that he or she is the grantee of PBR in that
variety.

Penalty: 60 penalty units.

(3) A person must not intentionally or recklessly represent
to another person that PBR granted to that first-mentioned
person in a plant variety extends to cover another plant
variety that is not:

(a) adependent variety of the first-mentioned variety;
or

(b) avariety that has been declared to be an essentially
derived variety of the first-mentioned variety.

Penalty: 60 penalty units.

(4) A person must not intentionally or recklessly represent
to another person that a plant of a variety in which PBR
has not been granted is a plant of a variety in which PBR
has been granted.

Penalty: 60 penalty units.
76 Conduct by directors, servants and agents

(1) If, in proceedings for an offence against section 74 or
75, it is necessary to establish the state of mind of a body
corporate in relation to particular conduct, it is suffi-
cient to show:

(a) that the conduct was engaged in by a director, ser-
vant or agent of the body corporate, within the scope
of his or her actual or apparent authority; and

(b) that the director, servant or agent had the state of
mind.

(2) Any conduct engaged in on behalf of a body corporate
by a director, servant or agent of the body corporate
within the scope of his or her actual or apparent author-
ity is to be taken, for the purposes of a prosecution for
an offence against section 74 or 75, to have been en-
gaged in also by the body corporate unless the body cor-
porate establishes that the body corporate took reason-
able precautions and exercised due diligence to avoid
the conduct.

(3) If, in proceedings for an offence against section 74 or
75, it is necessary to establish the state of mind of a per-
son other than a body corporate in relation to a particu-
lar conduct, it is sufficient to show:

(a) that the conduct was engaged in by a servant or
agent of the person, within the scope of his or her

actual or apparent authority; and

(b) that the servant or agent had the state of mind.

(4) Any conduct engaged in on behalf of a person other than
a body corporate by a servant or agent of the person
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within the scope of his or her actual or apparent author-
ity is to be taken, for the purposes of a prosecution for
an offence against section 74 or 75, to have been en-
gaged in also by the first-mentioned person unless the
first-mentioned person establishes that the
first-mentioned person took reasonable precautions and
exercised due diligence to avoid the conduct.

If:

(a) a person other than a body corporate is convicted
of an offence; and

(b) the person would not have been convicted for the
offence if subsections (3) and (4) had not been en-
acted;

the person is not liable to be punished by imprisonment
for that offence.

A reference in subsection (1) or (3) to the state of mind
of a person includes a reference to:

(a) the knowledge, intention, opinion, belief or pur-
pose of the person; and

(b) the person’s reasons for the intention, opinion, be-
lief or purpose.

A reference in this section to a director of a body corpo-
rate includes a reference to a constituent member of a
body corporate incorporated for a public purpose by a
law of the Commonwealth, of a State or of a Territory.

A reference in this section to engaging in conduct in-
cludes a reference to failing or refusing to engage in con-
duct.

A reference in this section to an offence against section
74 or 75 includes a reference to an offence against sec-
tion 5, 6, 7 or 7A, or subsection 86(1), of the Crimes Act
1914, that relates to section 74 or 75 of this Act.

77 Applications for review
Applications may be made to the AAT for review of:

(a) adecision by the Minister under subsection 49(1);
or

(b) adecision by the Secretary:

(i) under subsection 19(7) to exercise a power
under subsection 19(3); or

(ii) under subsection 19(3) to license, or refuse
to license, a person who applied to be so li-
censed in response to an invitation under para-
graph 19(8)(c); or

(iii) under subsection 19(10) to make propagat-
ing material available; or

(iv) under subsection 19(11) to certify, or to refuse
to certify, a plant variety; or

@

3

(©

(v) under section 30 to accept or reject an appli-
cation; or

(vi) under section 31 to vary, or refuse to vary, an
application; or

(vii) under subsection 34(1) refusing to extend the
period for giving a detailed description; or

(viii) under section 37 to require a test growing; or

(ix) under subsection 38(4) to the effect that the
Secretary is satisfied of the matters referred
to in that subsection; or

(x) under subsection 38(5) to the effect that the
Secretary is satisfied of the matters referred
to in that subsection; or

(xi) under subsection 39(2) to issue a notice to an
applicant; or

(xii) under paragraph 40(8)(b) refusing to extend
the period for rebutting the prima facie case
of essential derivation; or

(xiii) under section 40 in respect of an application
for a declaration of essential derivation; or

(xiv) under section 41 to require a test growing; or

(xv) under section 44 to grant, or refuse to grant,
PBR in a plant variety; or

(xvi) under section 50 to revoke, or not to revoke,
PBR in a plant variety or a declaration that a
plant variety is essentially derived from an-
other plant variety; or

a decision of the Registrar under section 21 to
amend, or refuse to amend, the Register.

The AAT does not have power under subsection 29(7)
of the AAT Act to extend the time for making an applica-
tion to that Tribunal for a review of a decision referred
to in subsection (1).

The Secretary must give public notice of:

(@)

any application made under subsection (1); and

(b) any decision of the AAT on such an application;

©

and

any decision of a court in relation to, or arising out
of:

(i)  such an application; or

(ii) adecision of the AAT on such an application

(4) In this section:

decision has the same meaning as in the AAT Act.
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78 Repeal

The Plant Variety Rights Act 1987 is repealed.
79 Compensation for acquisition of property

acquisition of property has the same meaning as in
paragraph 51(xxxi) of the Constitution.

just terms has the same meaning as in paragraph 51(xxxi) of
the Constitution.

80 Regulations

(1) The Governor-General may make regulations prescrib-
ing all matters:

(a) required or permitted by this Act to be prescribed;
or

(b) necessary or convenient to be prescribed for carry-
ing out or giving effect to this Act.

(2) Without limiting subsection (1), that subsection includes
the power to make regulations:

(a) prescribing fees including:

(i) fees payable in respect of the making of ap-
plications for PBR, the examination of those
applications and the issue of certificates in
respect of the grant of PBR; and

(i) fees payable in respect of the making of ap-
plications for declarations of essential deri-
vation, the examination of those applications
and the making of those declarations; and

(iii) fees payable by grantees of PBR at specified
intervals or on specified dates; and

(iv) fees payable in respect of costs incurred by
the Secretary in respect of the conduct or su-
pervision of the test growing of plants;

and, if the matter is not dealt with by another provision
of this Act, specifying the time at which, or the circum-
stances in which, such fees are to be paid and the man-
ner of payment of such fees; and

(b) making provision in relation to the refund, in
specified circumstances, of the whole or part
of a fee paid under this Act; and

(c) making provision in relation to the remission
of, or the exemption of specified classes of
persons from the payment of, the whole or a
part of a fee; and

(d) making provision in relation to the amend-
ment of an entry in the Register to correct a
clerical error or an obvious mistake; and

(e) making such transitional and saving provi-
sions as are necessary Or convenient as a re-
sult of the repeal of the Plant Variety Rights
Act 1987 and the enactment of this Act.

Part 9—Transitional
81 Definitions
In this Part:

commencing day means the day on which, in accordance with
section 2, this Act commences.

old Act means the Plant Variety Rights Act 1987.

82 Plant variety rights under old Act to
be treated as PBR under this Act

1 If:

(a) aperson was granted plant variety rights in respect
of a plant variety under the old Act; and

(b) those rights were still in force immediately before
the commencing day;

then, subject to the regulations, those rights have effect,
despite the repeal of the old Act, on and after that day, as
if:

(c) this Act had been in force at the time when those
rights were granted; and

(d) they had been granted at that time as PBR in that
variety.

(2) Despite subsection (1), rights treated as if they had been
granted as PBR under this Act continue in force for so
long only as they would have continued in force if the
old Act had not been repealed.

(3) Nothing in this section gives the holder of rights treated
as PBR in a particular plant variety under this Act the
right to claim PBR in respect of plant varieties that would,
under this Act, be dependent plant varieties in relation
to that particular plant variety.

(4) Nothing in this section gives the holder of rights treated
as PBR in a particular plant variety under this Act the
right to seek a declaration that another plant variety is an
essentially derived variety of the particular plant variety
unless PBR in that other plant variety was given only on
or after the commencing day.

83 Applications for plant variety rights lodged and
criminal proceedings begun before commencing day
(1) If, before the commencing day:

(a) aperson has made application for plant variety rights
under the old Act; but

(b) the application has not been finally disposed of un-
der that Act;

the provisions of the old Act are taken to continue in
force, for the purpose of dealing with the application,
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and any objection that has been made before that day, or
is made after that day, in relation to the application.

(2) Ifbefore the commencing day, criminal proceedings had
been begun under the old Act but those proceedings had 3)
not been finally determined before that day, the provi-
sions of the old Act are taken to continue in force, for
the purposes of those proceedings.

84 Other applications and proceedings under old Act

if they had been appointed by the Minister under section
64 of the new Act on the same terms and conditions for
the balance of the term of their respective appointments.

Any advice given to the Minister or to the Secretary by
the Plant Variety Rights Advisory Committee has effect,
on and after the commencing day, as if it had been given
by the Plant Breeder’s Rights Advisory Committee.

86 Register of Plant Varieties

(1) Subject to the regulations, this Act applies, on and after On and after the commencing day, the Register of Plant Vari-
the commencing day, to any application, request, action eties under the old Act is taken to form part of the Register of
or proceeding made or started under the old Act and not Plant Varieties under this Act.

finally dealt with or determined under that Act before

that day as if the application, request, action or proceed- (a)
ing had been made or started under a corresponding pro-

vision of this Act.

(2) Subsection (1) does not apply in relation to an applica-
tion for plant variety rights, or to criminal proceedings,
covered by section 83.

85 Transitional arrangements for membership
and functions of Advisory Committee

(1) The persons who, under the old Act, were members of ®)
the Plant Variety Rights Advisory Committee established
under section 44 of that Act are to be taken, with effect
from the commencing day, to be members of the Plant
Breeder’s Rights Advisory Committee established by
section 63 of this Act.

(2) Those members who were appointed by the Minister
under section 45 of the old Act continue to hold office as

The Plant Breeders Rights Act 1994 was amended by
Schedule 1 (item 733) only of the Public Employment
(Consequential and Transitional) Amendment Act 1999,
subsections 2(1) and (2) of which provide as follows:

(1) Inthis Act, commencing time means the time
when the Public Service Act 1999 commences.

(2) Subject to this section, this Act commences
at the commencing time.

The Plant Breeder s Rights Act 1994 was amended by
Schedule 1 only of the Agriculture, Fisheries and For-
estry Legislation Amendment Act (No. 2) 1999, subsec-
tion 2(1) of which provides as follows:

(1) Subject to this section, this Act commences
on the day on which it receives the Royal As-
sent.
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The Plant Breeder’s Rights Act 1994 as shown in this com-
pilation comprises Act No. 110, 1994 amended as indicated
in the Tables below.

NOTE 1

For all relevant information pertaining to application, saving
or transitional provisions see Table A.

TABLE OF ACTS
Act Number Date Date of Application,
and year of Assent commencement saving or
transitional
provisions
Plant Breeder'’s Rights Act 110, 1994 5 Sept 1994 10 Nov 1994: (see
1994 Gazette 1994,
No. S392)
Agriculture, Fisheries and 4, 1999 31 Mar 1999 31 Mar 1999 —
Forestry Legislation
Amendment Act (No. 1)
1999
Public Employment 146, 1999 11 Nov 1999 Schedule 1 (item —
(Consequential and 733): 5 Dec 1999
Transitional) Amendment (see Gazette 1999,
Act 1999 No. S584) (a)
Agriculture, Fisheries and 170, 1999 10 Dec 1999 Schedule 1: Royal  Sch. 1
Forestry Legislation Assent: (b) (item 7)
Amendment Act (No. 2)
1999
TABLE OF AMENDMENTS (b) theperson lodged an application for PBR under the
Plant Breeder s Rights Act 1994 more than 4 years
but less than 6 years after the date of that first sale;
ad. = added or inserted = am.=amended rep. = repealed and
1s. = repealed and substituted
Provision affected How affected (c) the application was rejected only because of the

S.3 am. No. 4, 1999
21 am. No. 170, 1999
27 am. No. 4, 1999
35 am. No. 170, 1999
37 am. No. 170, 1999
43 am. No. 170, 1999
50 am. No. 170, 1999
53 am. No. 4, 1999
59 am. No. 146, 1999
61 am. Nos. 4 and 170, 1999
62 am. No. 4, 1999
80 am. No. 170, 1999

LN n

TABLE A
Application, saving or transitional provisions

Agriculture, Fisheries and Forestry Legislation Amendment
Act (No. 2) 1999 (No. 170, 1999)

Schedule 1
7 Transitional provision
nH If:
(a) aperson first sold a plant variety in the territory of

a contracting party other than Australia after 9 No-
vember 1988 and before 10 November 1990, and

operation of subsection 43(6) of that Act;

then, despite the terms of that subsection and subject to
subitem (2), the Registrar may further consider that ap-
plication as if the sales of that plant variety occurring
after 9 November 1988 but more than 4 years before the
application had not taken place.

(2) Subitem (1) does not apply in relation to an application
referred to in that subitem unless the applicant in rela-
tion to that application, or any successor in title to that
applicant, notifies the Registrar, in writing, to take ac-
tion under this item in relation to that application within
6 months after the commencement of this item.
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FINLAND

THE ACT ON PLANT BREEDER’S RIGHT
(No. 789/1992, 21.8.1992) as amended*

on Amendments to the Act on Plant Breeder’s Right**
(No. 238/1999, 5.3.1999)

Consolidated Text of the Act on Plant Breeder’s Right

CHAPTER I:
GENERAL PROVISIONS
Section 1
Breeders’ Rights
The breeder of a plant variety or the person to whom his right
has been transferred (owner of the variety) may, by applica-
tion for registration, obtain the exclusive right afforded by
this Law to exploit the variety.
CHAPTER II:
CONDITIONS FOR PROTECTION
Section 3

Conditions in Respect of the Breeder

Plant breeder’s right to a avriety may be granted to

—

(

) aperson who has bred the variety in Finland;

(2) apersonwho is a national of a member state of the UPOV
organization established to protect new plant varieties,
referred to as Association below;

(3) abreeder who has registered offices in the territory of a
member of the Association;

(4) a breeder who is a national of a member of the World
Trade Organization, referred to as Organization below;

(5) a breeder who has a registered offices within the terri-
tory a member of the Organization;

(6) aperson to whomthe right granted on the basis of points
1-5 has been transferred.

The provisions laid down in paragraph 1 above also concern
an applicant of plant breeder’s right who has discovered and
developed a plant variety as well as his successor in title.

Notwithstanding the provisions of paragraph

(1) breeders’ rights may also be granted in other cases if the
Ministry of Agriculture and Forestry deems it justified
in view of Finnish plant breeding or the import of the
plant variety.

Section 4
Conditions for Protection
Plant breeder’s right may only be granted for a variety
(1) that can be clearly distinguishable from other varieties
whose existence is a matter of common knowledge at the time
of the filing of the application or where relevant, at the prior-
ity date;

(2) which is sufficiently homogenous and

(3) the essential characteristics of which are stable when the
variety is reproduced in the manner proposed by the breeder.

Section 5
Novelty

Plant breeder s right may not be granted if propagating or har-
vested material of the variety has been sold or disposed in
other way by or with the consent of the breeder for purposes
of exploitation of the variety

(1) in the territory of this country for longer than one year
before filing the application or where relevant at the pri-
ority date;

(2) abroad for longer than six years before the application
was filed in the case of a vine, fruit tree, forest tree, or-
namental tree or the rootstock thereof’

(3) abroad for longer than four years when the variety in
question is a plant other than one referred to in item (2).

* Sections 2 and 8 of the Act on Plant Breeder’s Right of August 21 1992 (789/1992) shall be abrogated, section 3, paragraph 1, section 4,
point 1, introduction to section 5 and point 1, section 6 and 12, section 18, paragraph 1, section 21, title to chapter 5, section 23, paragraph
1, section 27, paragraph 1 and section 28 shall be amended, and a new paragraph 2 shall be added to section 3, by which the present
paragraph 2 becomes paragraph 3, and new sections 6 a-6 €, 22 a, 31 a and 34 are added to the Act.

**  English text provided by the Government of Finland.
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CHAPTER III
SCOPE OF PROTECTION
Section 6
Scope of Protection

Other than the owner of the variety may not without the con-
sent of the holder:

(1) produce propagation material of the variety;
(2) condition for the purposes of propagation;
(3) offer propagation material of the variety for sale;

(4) sell or otherwise market propagation material or the va-
riety;

(5) expert propagation material of the variety from Finland;

(6) import propagation material of the variety to Finland ;
and

(7) stock propagation material of the variety for any of the
purposed mentioned in (1) to (6), above.

The acts referred to in paragraph 1 in respect of harvested
material, including entire plants and parts of plants, obtained
through the unauthorized use of propagating material of the
protected variety shall require the authorization of the holder,
unless the holder has had reasonable opportunity to exercise
his right in the relation to the said propagating material.
Section 6 a
Extent of the plant breeder’s right

The provisions of selection 6 shall also apply in relation to

(1) plants, which are not clearly distinguishable from the
protected varieties;

(2) variety, which is essentially derived from the protected
variety (essentially derived variety), where the protected
variety is not itself an essentially derived variety; and

(3) variety whose production requires the repeated use of
the protected variety (hybrids).

Section 6 b
Exceptions to the plant breeder’s right

Plant breeder’s right does not restrict the utilization of the
variety

(1) privately for other than commercial purposes;
(2) for experimental purposes;

(3) in acts done for the purpose of breeding or to discover
and develop other varieties.

Subject to conditions laid down in section 6 ¢ below, farmers
are entitled to use seeds of varieties they have produced for
sowing on their own farm.

Section 6 ¢

Right for a protected variety and obligation
concerning the remuneration for this

Farmers may against remuneration use the crop of varieties
covered by the legal protection referred to in this act for propa-
gation purposes on their own farm, except for hybrids. This
right concerns the propagation of the varieties belonging to
the following plant species only: oats, barley, rye, wheat, rye-
wheat, turnip rape, rape, oil flax, pea, broad bean, potato and
buckwheat.

The level of remuneration shall be sensibly lower than the
amount charged for the licensed production of propagating
material. The level of the equitable remuneration to be paid to
the owner may form the object of a contract between the owner
and the farmer concerned or organizations representing them.
Where such contract has not been concluded or does not ap-
ply, the remuneration to be paid shall be 50 % of the amounts
charged for the licensed production of propagating material.

Farmers who do not grow plants on an area bigger than 10 ha
may use propagation material of a protected variety in a way
referred to in paragraph 1 without remuneration. However in
the case of cultivation of a protected potato variety a remu-
neration must be paid if the area under the variety in question
is more than 2 ha or in the case of early varieties cultivated
under cover more than 1 ha.

Section 6 d
Obligation to provide cultivation data on the variety

Farmers and processors of propagation material are obliged to
provide the necessary data to the authorities and the holder of
the variety upon request in order to establish the payment ob-
ligation.

Section 6 €
Exhaustion of the plant breeder’s right

The plant breeder’s right shall not extend to acts concerning
any material of the protected

variety or of plants covered by the provisions

of section 6 a, which has been sold or otherwise marketed by
the owner or with his consent in any of the countries belong-
ing to the European free trade area, unless such acts

(1) involve further propagation of the variety in question;
or

(2) involve an export of material of the variety, which en-
ables the propagation of the variety, into a country which
does not protect varieties of the plant genus or species to
which the variety belongs, except where the exported
material is for final consumption purposes.
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For the purposes of paragraph 1, material means, in relation
to a variety

(1) propagating material of any kind;

(2) harvested material, including entire plants and parts of
plants; and

(3) any product made directly from the harvested material.
Section 7
Ornamental Plants

Breeders’ rights shall also extend to the seedlings of orna-
mental plants or the parts thereof normally marketed for pur-
poses other than propagation when they are used commer-
cially as propagating material in the production of ornamental
plants or cut flowers.

CHAPTER IV

APPLICATION FOR REGISTRATION
AND ITS CONSIDERATION

Section 9
Register Authority

The register authority is the Plant Variety Board, which shall
maintain the plant variety register.

The Plant Variety Board shall be appointed by the Ministry of
Agriculture and Forestry. The Board shall have a chairman, a
deputy chairman and at most ten members. Each member shall
have an alternate. The Board shall be appointed for a term of
three years at a time. Further provisions on the Board shall be
laid down by Decree.

Section 10
Application

Applications for breeders’ rights shall be made in writing to
the register authority.

The application shall contain a description of how the variety
in question differs from other varieties, and a variety denomi-
nation. The application shall state the name of the breeder. Ifa
person other than the breeder of the variety applies for the
breeders’ rights, such applicant shall demonstrate his right to
the variety. The applicant shall state that the variety has not,
before the application was filed, been offered for sale or mar-
keted in the manner referred to in Section 5.

The applicant shall pay the application fee.
The date on which the application documents have been fur-

nished to the authority and the application fee has been paid
shall be entered as the date of application.

Section 11
Variety Denomination

The variety denomination must enable the variety to be iden-
tified. A denomination shall not be accepted for a variety:

(1) ifit consist solely of figures, except where this is an es-
tablished practise for designating the varieties in ques-
tion;

(2) ifitis liable to mislead the public;
(3) ifitis against the law, public policy or morality;

(4) ifitis liable to cause confusion with the denomination
of a variety that belongs to the same or to a closely re-
lated plant species that has been entered or proposed for
entry in the official register of varieties or that is used
for reproductive material of such a variety;

(5) ifitis liable to cause confusion with a trademark, name,
company name or other identifying mark that a person
other than the applicant has protected and that would be
a bar to the registration of the variety name as a trade-
mark of the reproductive material of the plant variety or
of similar products;

(6) if it is liable to cause confusion with the trademark of
plant variety material or of similar products that the ap-
plicant has protected.

Section 12
Period of priority

If the owner of the variety has previously applied for plant
breeder’s right within the territory of a member of the Asso-
ciation, the application, if it id filed within twelve months of
the filing of the earlier application (the period of priority),
shall be deemed at the request of the applicant to have been
filed in Finland at the same time.

Section 13
Supplementing the Application

If the applicant has not followed the provisions and instruc-
tions issued on the filing of the application or if there is an-
other reason why the application cannot be considered, the
applicant shall be invited by an interim decision to make a
statement or to supplement the application.

If the applicant has not made a statement or supplemented the
application to remedy the defect within the specified period,
the application shall be rejected. This consequence shall be
mentioned in the interim decision.

A rejected application shall be reconsidered if, within one
month of the end of the term specified in the interim decision,
the applicant so requests or undertakes to supplement the ap-
plication and, within the same period, pays the reapplication
fee.
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Section 14
Rejection of the Application

If the application cannot be approved even after the applicant
has made a statement or supplemented the application, the
application shall be rejected, unless there is cause to issue the
applicant a new interim decision.

Section 15
Claim to a Better Right

If a person claims to the register authority that he has a better
right to the variety than the applicant and the matter is in doubt,
the authority shall invite him in an interim decision to insti-
tute an action in court within the period determined by the
authority. If the claim is not filed within that period, the claim
shall be disregarded in the consideration of the application
and that fact shall be mentioned in the interim decision.

Ifthe issue of a better right is under consideration by the court,
the consideration of the application may be postponed until
the issue has been decided on a final basis.

Section 16
Transfer of the Application

If a person demonstrates to the register authority that he has a
better right to the variety than the applicant, the register au-
thority shall transfer the application to his name if he so re-
quests. The person to whom the application is transferred shall
pay a new application fee.

Until a decision is finally made on the request for transfer, the
application may not be withdrawn, rejected or approved.

Section 17
Publication of the Application
If the application meets the requirements, the register author-
ity shall, through publication of the application, provide the
public with an opportunity to file claims regarding applica-

tion.

Claims regarding the application shall be filed in writing with
the register authority within the period determined by it.

Section 18
Examination of the variety
The register authority must make sure that the variety is ex-
amined, unless this is considered unnecessary for special rea-
sons.
The applicant shall supply the necessary plant material and
the necessary information to the entity carrying out the exami-

nation.

The applicant who has requested priority on the basis of an
application filed in another country shall have four years from

the end of the period of priority to supply the plant material
and the necessary data.

Section 19
Decision on the Application

After the period provided for the filing of claims has ended
and the necessary examination of the variety has been carried
out, the application shall be subjected to continued consider-
ation and the register authority shall decide on the registration
of the variety.

The applicant shall be given the opportunity to make a state-
ment on the comments that have been made and the examina-
tion that has been carried out.

Section 20
Registration of the Breeders’ rights

After the decision of the register authority referred to in Sec-
tion 19 isno longer subject to ordinary channels of appeal, the
variety shall be entered in the plant variety register. The regis-
tration shall be published. The applicant shall be given a cer-
tificate of registration.

A decision on the rejection of an application shall be pub-
lished after it is no longer subject to ordinary channels of ap-
peal.

CHAPTER V

PERIOD OF PROTECTION OF THE PLANT
BREEDER’'S RIGHT AS WELL AS USE AND CHANG-
ING OF THE VARIETY DENOMINATION

Section 21
Period of validity

Plant breeder s right shall be valid from the date on which the
register authority has taken its decision on the approval of the
variety for registration. The plant breeder s right may be main-
tained through payment of an annual fee for 25 years, in the
case of potatoes, trees and vines for 30 years, from the begin-
ning of the year following the taking of the decision.

Section 22
Use of the Variety Denomination

When reproductive or vegetative propagating material of a
registered plant variety is offered for sale, its registered de-
nomination shall be used even after the period of protection
has ended or the breeders” rights have otherwise ended.

The registered variety denomination or a denomination that is
easily confused with it may not be used for a variety belong-
ing to the same species or to a closely related species or for
the reproductive or vegetative propagating material of such a
variety as long as the variety denomination is registered.
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Section 22 a
Canceling and changing the variety denomination

The register authority must cancel the registered denomina-
tion of the variety

(1) ifthe denomination of the variety has been registered in
violation of this act and the obstacle for the registration
still exists;

(2) if the holder demands this and shows legal grounds for
it; or

(3) if the holder or another person presents a decision by a
court in which the use of the denomination of the variety
is prohibited.

The registration authority must notify the owner on the de-
mand concerning canceling the denomination and request the
owner to propose another denomination within 30 days from
receiving the notice on the demand. If the variety is no longer
protected, the register authority may propose a new denomi-
nation.

A proposal concerning a new denomination must be exam-
ined and published as laid down in the Decree on Plant
Breeder’s Rights (907/1992). The new denomination must be
registered and published after approval. The earlier name must
be cancelled at the same time.

CHAPTER VI

LICENSES, COMPULSORY LICENSES AND NOTA-
TIONS IN THE REGISTER

Section 23
License

If the owner of the variety has granted permission to another
person to use the registered variety (license), such other per-
son may transfer his right to a third person only if agreed.

If the license belongs to a company, it may be transferred in
connection with the transfer of the company, unless otherwise
agreed.

Section 24
Compulsory Licenses

Ifthe reproductive or vegetative propagating material of a reg-
istered variety is not placed on the market under reasonable
conditions and to a sufficient extent in view of the food
economy or other public interest, a person who wishes to ex-
ploit the variety in Finland on a professional basis may obtain
a compulsory license to do so, unless the owner of the variety
has an acceptable reason for his actions. The compulsory li-
cense shall also include the right to receive a sufficient quan-
tity of reproductive or vegetative propagating material of the
variety from the owner of the variety.

A compulsory license may be granted only to a person who is
deemed to have the prerequisites for exploiting, in a accept-

able manner and under the conditions determined in the com-
pulsory license, the variety that is the subject of the breeders’
rights.

The compulsory license shall not prevent the owner of the
variety from himself using his right or from granting a license
to the variety.

The compulsory license shall be granted by the court, which
shall order to what extend the registered variety may be used
and determine the remuneration as well as the other condi-
tions of the compulsory license. The court may, at the request
of the owner of the variety, withdraw the compulsory license
or determine new conditions if required by essentiel changes
in the circumstances.

Section 25
Notations in the Register
When the breeders’ rights have been transferred to another or
when a license has been granted to another, a notation thereof
shall be made in the plant variety register if so requested. The
same shall apply to a lien on the breeders” rights. However,
the granting of a compulsory license shall always be noted in
the register.
If it is shown that the license, lien or compulsory license en-
tered in the register is no longer in force, the notation shall be
deleted from the register.
A fee shall be paid for the entry of the notation in the register.
The person who has most recently been entered in the register
as the owner of the variety shall be considered the owner of
the variety.
CHAPTER VII
TERMINATION OF THE BREEDERS’ RIGHTS
Section 26
Renunciation of the Breeders” Rights
The owner of the variety may renounce his right by notifying
the register authority thereof in writing, in which case the au-

thority shall delete the variety from the register.

The breeders” rights shall end if the annual fee is not paid
within the prescribed period.

Section 27
Nullity of the Rights Protected
The court shall declare the plant breeder’s right null and void
when it is established at the date of filing of the application or,
where relevant, at the date of priority:

(1) that the variety was not distinct or not new;

(2) that, where the grant of the plant breeder s right has been
essentially based upon information and documents sub-
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mitted by the applicant, the variety was not uniform or
stable at the same date; or

(3) that the Community plant variety right is granted for the
variety in question; or

(4) theregistered holder of the plant variety is a person who
is not entitled to this and it has not been demonstrated to
the register authority that a person other than the appli-
cant has a better right to the variety.

The court shall ask the register authority for a statement in
cases that concern a declaration of nullity of the plant breed-
ers’ rights.

In other cases pertaining to the right of the breeder, the court
may ask the register authority for a statement if there is reason
for this.

Section 28
Forfeiture of the Rights Protected

The register authority may declare the plant breeder’s rights
forfeit if

(1) the owner of the variety is not in a position to produce
reproductive or vegetative propagating material of the
variety with its characteristics as defined when the pro-
tection was granted; or

(2) the owner of the variety does not, after being requested
to do so by the register authority, provide reproductive
or vegetative propagating material of the variety, the
documents and other information deemed necessary for
checking that the variety is maintained appropriately or
if the owner of the variety does not allow inspection of
the measures which have been taken for the maintenance
of the variety; or

(3) the denomination of the variety has been cancelled after
the right was granted and the owner of the variety has
not proposed another acceptable denomination for the
variety.

CHAPTER VIII
PROTECTION UNDER PRIVATE LAW
Section 29
Prevention of Infringements

If anyone infringes the exclusive right under the breeders’

rights, the court may prohibit him from continuing or renew-

ing the act.
Section 30
Action for a Declaratory Judgment
The owner of the variety or the person who, on the basis of

license or compulsory license, has the right to exploit the plant
variety protected by the breeders” rights may institute a de-

claratory action to establish whether, on the basis of the breed-
ers’ rights that have been granted to him, he enjoys protection
against others, if there is uncertainty regarding this matter and
this uncertainty is to his detriment.

A person who exploits or intends to exploit a plant variety that
is subject to the protection granted on the basis of the breed-
ers’ rights may, under the same conditions, institute a declara-
tory action against the holder of the breeders’ rights to deter-
mine whether the granting of the breeders’ rights constitutes a
bar to such activity.

Section 31
Damages

A person who infringes the breeders’ rights or the previsions
of Section 22 on the exploitation of the variety denomination,
deliberately or negligently, shall be required to pay damages
for the exploitation of the variety and to compensate any other
loss caused by the infringement. If the negligence is slight,
the amount of the damages may be adjusted.

If the infringement of the breeders’ rights or the infringement
of the provisions of Section 22 on the exploitation of the vari-
ety denomination is not deliberate or negligent, the infringe
shall be required to pay damages only to the extent deemed
reasonable.

Compensation for infringement of the breeders” rights or for
an infringement of the provisions of Section 22 on the exploi-
tation of the variety denomination may be claimed only for
the five years preceding the institution of the action for dam-
ages.

If the breeders’ rights have been declared null and void by a
court decision that is no longer subject to ordinary channels
of appeal, no claim for damages may be brought and no pun-
ishment may be pronounced.

In addition to the provisions of this Section on compensation,
the provisions of the Damages Act (1974/412) shall apply as
appropriate.

Section 31 a
Farmers’ obligation to damage in certain cases

A farmer who neglects the obligation laid down in section 6 ¢
is obliged to pay damage for this. The amount of remunera-
tion is determined according to the provisions concerning
Community Plant Variety Rights.

Section 32
Return of Reproductive or Vegetative Propagating Material

On application by the person that has suffered an infringe-
ment of his rights, the court may order, as it deems reason-
able, that the reproductive or vegetative propagating material
of the variety that is the subject of the infringement of rights
shall be transferred to the infringed person in return for com-
pensation. This shall not apply to a person who has received
the reproductive or vegetative propagating material in good
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faith or who has a special right thereto and has not himself
infringed the breeders’ rights.

The reproductive or vegetative propagating material referred
to in the first paragraph above may be confiscated if the per-
son that has suffered an infringement of his rights has requested
transfer of the reproductive or vegetative propagating mate-
rial as provided in Chapter VII of the Execution Act.

Section 33
Interim Protection

If, after the application referred to in Section 10 has been filed,
a person other than the applicant uses on a professional basis
the variety that is the subject of the application for breeders’
rights, the provisions on infringement of breeders” rights shall
apply correspondingly if the rights are subsequently granted.

The penalty referred to in Chapter IX of this Law may not be
imposed for acts that took place after the application referred
to in Section 10 was filed if, although they infringe the breed-
ers’ rights, they took place before the breeders’ rights had been
granted. Damages for an act that took place before publica-
tion of the application referred to in Section 17 may be or-
dered only in accordance with Section 31, second paragraph.

If the action for damages is brought within a year of the grant-
ing of the breeders’ rights, the provisions in Section 31, third
paragraph, shall not apply.
CHAPTER IX
PENAL PROVISIONS
Section 34
Infringement of Breeders’ Rights
A person who deliberately infringes the exclusive right re-
ferred to in Sections 6, 7 or 8 shall be sentenced for infringe-
ment of breeders’ rights to a fine or imprisonment of at most
six months.
The public prosecutor may not bring charges for an offence
unless the injured party has reported the offence for prosecu-
tion.

Section 34 a

Failure to comply with the obligation to
provide cultivation data on a variety

A farmer or processor who deliberately or negligently neglects
the obligation laid down in Section 6 d shall be sentenced for
the failure to comply with the obligation to provide the said
data to fine.

Section 35

Misuse of a Variety Denomination

A person who deliberately or negligently infringes the provi-
sions of Section 22 on the use of a variety denomination shall

be sentenced, unless the offence is petty, for misuse of a vari-
ety denomination to a fine.

CHAPTER X
MISCELLANEOUS PROVISIONS
Section 36
Use of a Agent

If the applicant or the holder of the breeders’ rights does not
reside in Finland, he shall have an agent in Finland authorized
to represent him in all matters pertaining to the breeders’ rights
and to applications for such rights.

Section 37
Appeal

The final decision of the register authority on the breeders”
rights shall be subject to appeal by the applicant or the holder
of the breeders’ rights, if the decision goes against them. A
person that had lodged a claim against the application may
appeal a decision approving the application despite the proper
lodging of the claim against such application. If the person
that had entered an appeal withdraws his appeal, the appeal
may nonetheless be considered if there are special reasons.

The applicant may appeal a decision by which a request re-
ferred to in Section 16 for the transfer of an application has
been approved. The person presenting the claim for transfer
of an application may appeal a decision rejecting his request.

The decision of the register authority shall be subject to ap-
peal before the Supreme Administrative Court. Appeal shall
be filed within 60 days of the date on which service of the
decision was made.

Section 38
Forum

The forum for cases dealt with under this Law is the City Court
of Helsinki.

Section 39
Fees

The amount of the fees referred to in this Law shall corre-
spond to the total costs for the State of providing the services
(cost price). However, the amount of the registration fee and
the annual fee may be determined so that the total amount
collected from these is estimated to correspond to the total
costs incurred by the State in maintaining the register.

Fees of equal size may be required for similar services by the
Plant Variety Board even when the costs incurred by the state
in providing the services differ. In determining the amount of
such a fixed fee, the average total costs of the service shall be
taken in consideration.
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The fees may be set in general at an amount that is above or
below the cost price or the fee calculated in accordance with
the second sentence of the first paragraph or may be waived
entirely, if this is due to international agreements, reasons of
trade policy or practical reasons.

In other respects, the provisions of the State Cost Assessment
Act (150/92) shall apply to the fees.

Section 40
Supplementary Provisions

Further provisions on the implementation of this Law shall be
issued by Decree. The Plant Variety Board may issue further
regulations on the registration of applications and their ex-
amination.

This act {Act on Amendments on Plant Breeder’s Right (N:o
238, 5.3.1999)} shall enter into force 15* March 1999.

This act shall also be applied in the case of varieties registered
upon its entry into force or that are registered on the basis of
applications submitted before this act enters into force, unless
otherwise provided below.

An application which has been published prior to the entry
into force of this act must be considered and decided accord-
ing to provisions in force upon the entry into force of this act.

PLANT VARIETY PROTECTION
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This act shall not apply to measures taken or contracts made
prior to its entry into force.

The provision laid down in section 6 e, paragraph 1, point 2
does not concern plant material that has been put in the mar-
ket prior to the entry into force of this act.

A matter concerning the cancellation of a variety registered
prior to the entry into force of this act must be settled accord-
ing to provisions in force upon the entry into force of this act.

A person who before the entry into force of this act has started
to use plant material in a way that on the basis of the earlier
act did not require the consent of the holder of the right may
continue the planned activity in the necessary and regular ex-
tent for no more than five years from the entry into force of
this act. A person who has made essential preparations for the
exploitation of a variety has the same right.

A farmer who upon the entry into force of this act has used the
seeds of a protected variety in a way referred to in section 6 ¢
may continue the utilization of these without any obligation
to pay remuneration referred to in the said section for no more
than two growing seasons following the entry into force of
this act.

In the application concerns a variety belonging to a species
for which right could not be granted according to the earlier
legislation and the application is submitted within a year from
the entry into force of this act, the time laid down in section 5
is four years instead of one.
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IRELAND

PLANT VARIETIES (PROPRIETARY RIGHTYS)

(AMENDMENT) ACT, 1998
Number 41 of 1998
ARRANGEMENT OF SECTIONS AN ACT TO AMEND AND EXTEND THE PLANT VARI-
ETIES (PROPRIETARY RIGHTS) ACT, 1980, AND TO
Section PROVIDE FOR RELATED MATTERS. [16th November,
1998]
1. Interpretation.
BE IT ENACTED BY THE OIREACHTAS AS FOLLOWS:
2. Amendment of section 1 of Principal Act.
Interpretation
3. Amendment of section 2 of Principal Act.
1.-(I) In this Act, except where the context otherwise requires
4. Amendment of section 3 of Principal Act.
“the Acts” means the Principal Act and this Act;
5. Amendment of section 4 of Principal Act.
“authorisation” has the meaning assigned to it by section 17,
6.  Amendment of section 5 of Principal Act.
“the Convention” means the International Convention for the
7. Amendment of section 6 of Principal Act. Protection of New Varieties of Plants of December 2, 1961,
as revised at Geneva on November 10, 1972, on October 23,
8. Amendment of section 7 of Principal Act. 1978, and on March 19,1991,
9. Amendment of section 8 of Principal Act. “the Council Regulation” means Council Regulation (F-C) No.
2100/94 of 27 July 19941 on Community plant variety rights;
10. Amendment of section 11 of Principal Act.
“essentially derived variety” has the meaning assigned to it by
11.  Amendment of section 12 of Principal Act. section 4 of the Principal Act, (inserted by section 5);
12.  Amendment of section 23 of Principal Act. “holder” has the meaning assigned to it by section 15;
13.  Amendment of section 25 of Principal Act. “hybrid variety” has the meaning assigned to it by section 4 of
the Principal Act, (inserted by section 5);
14.  Amendment of First Schedule to Principal Act.
“information notice” has the meaning assigned to it by sec-
15.  Application for breeders’ rights. tion 20;
16. Limitation of protection. “plant breeders’ rights” has the meaning assigned to it by sec-
tion 4 of he Principal Act, (as amended by section 5);
17.  Authorisation of holder.
“the Principal Act” means the Plant Varieties (Proprietary
18.  Authorisation required for certain acts, etc. Rights) Act, 1980;
19. Authorisation not required for certain acts, etc. “protected variety” has the meaning assigned to it by section15;
20. Information notice. “unauthorised harvest material” has the meaning assigned to
it by section 18;
21.  Action for infringement of plant breeders’ rights.
“the Union” meang the International Union for the Protection
22. Transitional provisions. of New Varieties of Plants founded by the Convention;
23. Repeals and miscellaneous amendments. “variety of recent creation” has the meaning assigned to it by
section 15;
24. Short title, collective citation, construction and
commencement. “variety which is not clearly distinguishable” has the meaning
assigned to it by section 4 of the Principal Act, (inserted by
SCHEDULE section 5).
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In this Act-

(a) areference to a section or a Schedule is a reference
to a section of, or a Schedule to, this Act unless it is
indicated that reference to some other enactment is
intended,

(b) areference to a subsection or a paragraph is a refer-
ence to the subsection or paragraph of the provi-
sion in which the reference occurs unless it is indi-
cated that reference to some other provision is in-
tended,

(c) areference to any enactment is a reference to that
enactment as amended, extended or adapted by or
under any subsequent enactment.

In this Act a reference to the Council Regulation shall
be construed as a reference to the Council Regulation as
amended, adapted or extended.

Amendment of section | of the Principle Act
Section 1 of the Principal Act is hereby amended by

the substitution in subsection (1) of the following defi-
nition for the definition of “variety”:

“variety” means a plant grouping within a single botani-
cal taxon of the lowest known rank, which grouping,
irrespective of whether or not the conditions for the grant
of a plant breeder’s right are fully met, may be-

(a) defined by the expression of the characteristics re-
sulting from a given genotype or combination of

genotypes,

(b) distinguished from any other plant grouping by the
expression of at least one of those characteristics,
and

(c) considered as a unit in relation to the suitability of
the plant grouping concerned remaining unchanged
following the propagation;”,

the deletion in subsection (1) of the definitions of
“authorisation”, “the Convention”, “Convention coun-

try”, and “holder”,

the insertion of the following definition in subsection(1):
“Contracting Party” means a state or an intergovernmen-
tal organisation which is a party to the Convention or in

respect of which a declaration under section 2 of this
Act has been made;”,

the substitution in subsection (2) of the following para-
graph for paragraphs (c) and (d):

“(c) whole plants or parts of plants for planting,”.

3.-
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Amendment of section 2 of Principle Act

Section 2 of the Principal Act is hereby amended by-

the substitution in subsection (1) —

(i) of“forthe protection of intellectual property or any
other relevant international co-operation or agree-
ment for the protection of intellectual property” for
“for the protection of plant varieties and plant breed-
ers’ rights”, and

(i) of “Contracting Party” for “convention country” in
each place where it occurs,

and

the substitution in subsection (2) of “Contracting Party”
for “convention country”,

and the said subsections (1) and (2), as so amended, are set
out in the Table to this section.

M

)

4.-

TABLE

For the purposes of enabling any international convention or
agreement for the protection of intellectual property or any other
relevant international co-operation or agreement for the pro-
tection of intellectual property to which the State is a party to
be carried into effect, the Government may by order declare
one or more foreign countries, which foreign country, or each
of which foreign countries, shall be one whose government or
any of whose departments of state is a party to the convention
or agreement, to be a Contracting Party for the purposes of this
Act, and for so long as the order remains in force any foreign
country which is one specified in the declaration contained
therein shall be a Contracting Party for the purposes of this
Act.

An order under this section may provide that the declaration
contained therein shall extend to any territory for the foreign
relations of which the government of a foreign country speci-
fied in such declaration considers itself responsible, and in case
an order under this section so provides then for so long as the
order is in force as regards that foreign country the territory to
which the declaration is so extended shall for the purposes of
this Act be regarded as being a Contracting Party.

Amendment of section 3 of Principle Act

Section 3 of the Principal Act is hereby amended in sub-

section (12) by the insertion of the following paragraph after
paragraph (c):

“(d) authorise the Controller to make arrangements for
the supervision of, the acquisition of or access to the
findings of tests, trials or examinations in relation to plant
breeders’ rights carried out by an applicant on the pre-
mises of that applicant or, subject to the consent of the
Controller, any other premises,”.
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Amendment of section 4 of Principle Act

5-  The Principal Act is hereby amended by the substitution
of the following section for section 4:

“Plant breeders’ rights

4.-(DIn this Act ‘plant breeders’ rights’ means all propri-
etary rights in relation to any variety of any plant
genus or species which has been independently bred
or discovered and developed.
6.-
(2) Plant breeders’ rights which apply to a protected
variety shall also apply to-

(a) avariety which is essentially derived fromthat
protected variety, where that protected vari-
ety is not itself an essentially derived variety,

(b) a variety which, having regard to the First
Schedule to this Act (as amended by section
14 of the Plant Varieties (Proprietary Rights)
(Amendment) Act, 1998) is not clearly distin-
guishable from that protected variety, and

(c) ahybrid variety.

(3) Subsection (2) shall not apply to an essentially de-
rived variety which was known to exist before the
coming into operation of this Act.

(4) In this Act-

“essentially derived variety” means a variety that is
essentially derived from another variety if-

(a) the essentially derived variety is predomi-
nantly derived from that other variety (in this
Actreferred to as the ‘initial variety’) or from
a variety that is itself predominantly derived
from the initial variety, while retaining the ex-
pression of the essential characteristics that
result from the genotype or combination of
genotypes of the initial variety,

(b) itisclearlydistinguishable from the initial va-
riety’

(c) it conforms, except for the differences which
result from the act of derivation, to the initial
variety in the expression of the essential char-
acteristics that result from the genotype or
combination of genotypes of the initial vari-
ety, and

(d) it may be obtained, without prejudice to the
generality of the foregoing, by the selection
of a natural or induced mutant, or of a
somaclonal variant, the selection of a variant
individual from plants of the initial variety,
backcrossing, or transformation by genetic
engineering;

‘hybrid variety’ means a variety in respect of which
the production of such variety requires the repeated
use of the protected variety;

‘variety which is not clearly distinguishable’ means

a variety which is not clearly distinguishable from
the protected variety.”.

Amendment of section 5 of Principle Act

Section 5 of the Principal Act is hereby amended in sub-
section (1) by-

(@

(b)

©)

(d

©

®

the insertion in paragraph (a) after “or discovered”
of “and developed”,

the insertion in paragraph (a) after “duly assigned”
of “or a person who bred or discovered and devel-
oped it in the course of his or her employment,”,

the deletion in paragraph (c) of “an Irish citizen or”
and “either the State or”,

the substitution in paragraph (c) of “member of the
Union” for “party to the Convention”,

the insertion in paragraph (c) after “section 2 of
this Act applies” of “and a member of the Union
means a state party to the International Convention
for the Protection of New Varieties of Plants of
1961, 1972 or 1978 or a Contracting Party”, and

the insertion of the following subsection after sub-
section (3):

“(4) Where an application for a grant of plant breed-
ers’ rights is made by a person who bred or dis-
covered and developed a variety in the course of
his or her employment, the Controller, in determin-
ing such application, shall have regard to-

(a) anagreement, if any, between that person and
the employer concerning the entitlement to
apply for a grant of plant breeders’ rights, and

(b) any statutory provisions concerning the
relationship between employer and employee
for the time being in force in-

(i