




















































PLANT VARIETY PROTECTION No. 79 

second variety that has been accepted but not finally 
determined: 

(a) make an objection, under section 35, to the 
granting ofPBR in the second variety; and 

(b) in the alternative, if PBR is granted to another 
person in the second variety-apply under sub
section (l) for a declaration that the second vari
ety is essentially derived from the initial variety. 

(3) If the second variety: 

(a) is the subject of an application for PBR; and 

(b) is also the subject of an application for a declara
tion of essential derivation; 

then, unless and until the Secretary decides to grant the 
application for PBR: 

(c) the Secretary must not make the declaration of 
essential derivation; but 

(d) the Secretary may, in his or her discretion: 
(i) examine both the application for PBR 

and the application for a declaration of 
essential derivation at the same time; and 

(ii) for the purpose only of examining the 
application for a declaration of essential 
derivation-treat the applicant for PBR 
as the grantee of PBR in the variety. 

(4) An application for a declaration of essential deri
vation must: 

(a) be in writing; and 

(b) be in an approved form; and 

(c) be lodged with the Secretary in a manner set out 
in the approved form; and 

(d) be accompanied by the prescribed fee in respect 
of the application. 

(5) An application must contain such information rele
vant to establishing a prima facie case that the second 
variety is an essentially derived variety of the initial va
riety as is required by the form. 

( 6) If the initial variety has itself been declared to be 
essentially derived from another variety, the Secretary 
must refuse to declare the second variety essentially de
rived from: 

(a) the initial variety; and 

(b) inform the applicant for the declaration in writ
ing, to that effect, and give the applicant reasons 
for the decision. 

(7) If the initial variety has not been so declared, the 
Secretary must determine, on the basis of the application, 
whether the Secretary is satisfied that there is a prima 
facie case that the second variety is an essentially derived 
variety of the initial variety. 

(8) If the Secretary is satisfied of that prima facie case, 
the Secretary must: 
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(a) inform the applicant and the grantee of PBR in 
the second variety that the Secretary is so satis
fied; and 

(b) inform the grantee of PBR in the second variety 
that, unless the grantee establishes, within 30 
days after being so informed or such longer pe
riod as the Secretary allows, that the second va
riety is not an essentially derived variety of the 
initial variety, the Secretary will at the end of that 
period, declare the second variety to be such an 
essentially derived variety. 

A decision under this subsection to refuse to extend the 
period of 30 days is reviewable by the AAT under 
section 77. 

(9) If the Secretary is not satisfied of that prima facie 
case, the Secretary must inform the applicant, in writing, 
to that effect, and give the applicant reasons for the deci
sion. 

(I 0) If, after considering: 

(a) the information presented by the grantee of PBR 
in the second variety; and 

(b) any information obtained from a test growing 
conducted in accordance with section 41; and 

(c) any other relevant information obtained by the 
Secretary; 

the Secretary is not satisfied that the grantee of PBR in 
the second variety has rebutted the prima facie case, the 
Secretary must: 

(d) declare, in writing, that the second variety is an 
essentially derived variety of the initial variety; 
and 

(e) by notice in writing given to the grantee of PBR 
in the initial variety, tell that grantee of the decla
ration; and 

(f) by notice in writing given to the grantee of PBR 
in the second variety, tell that grantee of the dec
laration and set out the reasons for not being sat
isfied that the prima facie case has been rebutted. 

( 11) If, after considering the information referred to in 
paragraph (lO)(a), (b) or (c), the Secretary is satisfied 
that the grantee ofPBR in the second variety has rebutted 
the prima facie case, the Secretary must: 

(a) by notice in writing given to the grantee of PBR 
in the initial variety, tell that grantee that he or 
she is so satisfied and set out the reasons for be
ing so satisfied; and 

(b) by notice in writing given to the grantee of PBR 
in the second variety, tell that grantee that he or 
she is so satisfied. 

(12) While a declaration that the second variety is es
sentially derived from the initial variety remains in force, 
section 19 applies in relation to the second variety as if: 
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(5) The Secretary must not under this section, revoke a 
declaration that a plant variety (the "initial variety") is 
essentially derived from another plant variety unless: 

(a) the Secretary has given the grantee of PBR in the 
initial variety, or any person to whom the Secre
tary believes that that PBR has been assigned or 
transmitted, particulars of the grounds of the pro
posed revocation of that declaration of essential 
derivation; and 

(b) the grantee or that other person has had 30 days 
after being given those particulars to make a 
written statement to the Secretary in relation to 
the proposed revocation. 

(6) The revocation of PBR in a plant variety or of a 
declaration that a plant variety is essentially derived from 
another plant variety takes effect: 

(a) if no application for review of the revocation is 
made to the AA T-at the end of the period 
within which such an application might be made; 
or 

(b) if such an application is made-at the time when 
the application is withdrawn, or finally deter
mined, whether by the Tribunal or by a court. 

(7) Nothing in this section affects the power of the 
Court under subsection 44A(2) of the AA T Act. 

(8) A person whose interests are affected by the grant 
of PBR in a plant variety may apply to the Secretary, in 
writing, for the revocation of the right. 

(9) A person whose interests are affected by the mak
ing of a declaration that a plant variety is essentially de
rived from another plant variety may apply to the Secre
tary, in writing, for a revocation of that declaration. 

(10) If the Secretary decides not to revoke PBR in a 
plant variety in accordance with an application under 
subsection (8) or not to revoke a declaration of essential 
derivation in accordance with subsection (9), the Secre
tary must, within 7 days of making that decision, by no
tice in writing to the person who applied for the revoca
tion, tell the person of the decision and set out the rea
sons for the decision. 

l:iJJJJI.; A decision under this section to revoke, or refuse to 
revoke, PBR or a declaration of essential derivation is 
reviewable by the AAT under section 77. 

Section 51 

Entry of Particulars of Revocation 

(I) If: 

(a) PBR in a plant variety is revoked in accordance 
with section 50; or 

(b) the Secretary is served with a copy of an order of 
a court given under section 55 revoking that 
right; 
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the Secretary must: 

(c) enter particulars of the revocation in the Register; 
and 

(d) give public notice of the revocation. 

(2) If the holder of PBR in a plant variety fails to pay 
the prescribed annual fee for the renewal of the right by 
the last day for payment of that fee, the holder is taken to 
have surrendered the right. 

(3) The Secretary must: 

(a) enter particulars of the surrender in the Register; 
and 

(b) give public notice of the surrender. 

Section 52 

Surrender of PBR 

The holder of PBR in a plant variety may, at any 
time, by written notice to the Secretary, offer to surrender 
that right. 

PARTS 

ENFORCEMENT OF PLANT 
BREEDER'S RIGHT 

Section 53 

Infringement of PBR 

(I) Subject to sections 16, 17, 18, 19 and 23, PBR in a 
plant variety is infringed by: 

(a) a person doing, without, or otherwise than in 
accordance with, authorisation from the grantee 
of the right, an act referred to in a paragraph of 
section 11 in respect of the variety or of a de
pendent variety; or 

(b) a person claiming, without, or otherwise than in 
accordance with, authorisation from the grantee 
of that right, the right to do an act referred to in a 
paragraph of section 11 in respect of that variety 
or of a dependent variety; or 

(c) a person using a name of the variety that is en
tered in the Register in relation to: 

(i) any other plant variety; or 
(ii) a plant of any other plant variety. 

(2) If a plant variety (the "derived variety") has been 
declared to be an essentially derived variety of another 
plant variety (the "initial variety"), the reference in 
paragraphs (1)(a) and (b) to authorisation from the 
grantee of the right means, in relation to the derived va
riety, authorisation from both the grantee of PBR in the 
derived variety and from the grantee of PBR in the initial 
variety. 
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(3) In this section, a reference to the grantee of PBR in 
a plant variety includes a reference to a person who has, 
by assignment or transmission, become the holder of that 
right. 

Section 54 

Actions for Infrin~ement 

( 1) An action for infringement of PBR in a plant vari
ety may be begun in the Court. 

(2) A defendant in an action for infringement of PBR 
in a plant variety may apply, by way of counterclaim, for 
revocation of that right on the ground that: 

(a) the variety was not a new plant variety; or 

(b) facts exist that would have resulted in the refusal 
of the grant of that right if they had been known 
to the Secretary before the grant of that right. 

(3) If, in an action for infringement of PBR in a plant 
variety: 

(a) the defendant applies, by way of counterclaim, 
for the revocation of that right; and 

(b) the Court is satisfied that a ground for revocation 
of that right exists; 

the Court may make an order revoking that right. 

( 4) If the Court revoked PBR in a plant variety on the 
counterclaim of a defendant, the Court may order the 
defendant to serve on the Registrar a copy of the order 
revoking that right. 

Section 55 

Declarations as to Non-infringement 

(1) A person who proposes to perform an act described 
in a paragraph of section 11 in relation to the propagating 
material of a plant variety may, by an action in the Court 
against the grantee of PBR in a plant variety, apply for a 
declaration that the performance of that act would not 
constitute an infringement of that right. 

(2) A person may apply for a declaration whether or 
not there has been an assertion of an infringement of 
PBR by the grantee of that right. 

(3) The Court must not make such a declaration unless: 

(a) the person proposing to perform the act: 
(i) has applied in writing to the grantee of 

the PBR concerned for an admission that 
the proposed performance of the act 
would not infringe that right; and 

(ii) has given the grantee full written particu
lars of the propagating material con
cerned; and 
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(iii) has undertaken to repay all expenses 
reasonably incurred by the grantee in 
obtaining advice in the declaration; and 

(b) the grantee has refused or failed to make such an 
admission. 

(4) The costs of all parties in proceedings for a decla
ration under this section are to be paid by the person 
seeking the declaration unless the Court otherwise orders. 

( 5) The validity of a grant of PBR in a plant variety is 
not to be called in question in proceedings for a declara
tion under this section. 

(6) The making of, or the refusal to make, a declaration 
under this section does not imply that a grant of PBR in a 
plant variety is, or is not, valid. 

Section 56 

Jurisdiction of Court 

( 1) The Court has jurisdiction with respect to matters 
in which actions may, under this Part, be begun in the 
Court. 

(2) That jurisdiction is exclusive of the jurisdiction of 
all other courts, other than the jurisdiction of the High 
Court under section 75 of the Constitution. 

(3) The relief that the Court may grant in an action or 
proceeding for infringement of PBR includes an injunc
tion (subject to such terms, if any, as the Court thinks fit) 
and, at the option of the plaintiff, either damages or an 
account of profits. 

(4) The regulations may make provision in relation to 
the practice and procedure of the Court in actions under 
this Act, including provision prescribing the time within 
which any action may be begun, or any other act or thing 
may be done, and providing for the extension of any such 
time. 

(5) Subsection (4) does not limit the power of the 
Judges of the Court or a majority of them to make rules 
of Court under section 59 of the Federal Court of Aus
tralia Act 1976 that are consistent with the regulations 
referred to in that subsection. 

Section 57 

Innocent Infringement 

( 1) The Court may refuse to award damages, or to 
make an order for an account of profits, against a person 
in an action for infringement of PBR in a plant variety, if 
the person satisfies the Court that, at the time of the in
fringement, the person was not aware of, and had no 
reasonable grounds for suspecting, the existence of that 
right. 
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(2) If the propagating material of plants of the plant 
variety, labelled so as to indicate that PBR is held in the 
variety in Australia, has been sold to a substantial extent 
before the date of the infringement, the person against 
whom the action for infringement is brought is taken to 
have been aware of the existence of PBR in the variety, 
unless the contrary is established. 

PART6 

ADMINISTRATION 

Section 58 

Registrar of Plant Breeder's Rights 

( 1) There is established by this section a Registrar of 
Plant Breeder's Rights. 

(2) The office of the Registrar of Plant Breeder's 
Rights is an office in the Department. 

(3) The Registrar has the functions and powers: 

(a) that are conferred on the Registrar by this Act or 
by the regulations; or 

(b) that are delegated to the Registrar by the Secre
tary under section 59. 

Section 59 

Delegation 

(1) The Minister may, by signed instrument, delegate 
to the Registrar, or to another officer of the Department 
within the Senior Executive Service, any of the powers 
or functions of the Minister under this Act. 

(2) The Secretary may, by signed instrument, delegate 
to the Registrar, or to another officer of the Department 
within the Senior Executive Service, any of the powers 
or functions of the Secretary under this Act. 

Section 60 

Certain Persons not to Acquire PBR 

(1) A person must not apply for, or otherwise acquire, 
except than by will or by operation of law, PBR in a 
plant variety or an interest in such right if the person has 
during the 12 months before the application, held, or 
performed the duties of: 

(a) the office of Secretary; or 

(b) the office of Registrar of Plant Breeder's Rights; 
or 

(c) an office in the Department the duties of which 
involve providing assistance to the Registrar. 

Penalty: 60 penalty units. 
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(2) A grant of PBR applied for in contravention of 
subsection (1) or an acquisition of PBR in contravention 
of that subsection is void. 

Section 61 

Register of Plant Varieties 

(1) The Registrar must keep a register, to be known as 
the Register of Plant Varieties, at a place approved by the 
Secretary. 

(2) The Registrar must cause a copy of the Register to 
be maintained in each State or Territory (other than the 
State or Territory where the Register is required to be 
kept) at the principal office of the Department in that 
State or Territory and at such other place (if any) in that 
State or Territory as the Secretary directs. 

Section 62 

Inspection of Register 

(1) A person may inspect the Register at any reason
able time. 

(2) A person is entitled, on payment of such fee (if 
any) as is prescribed, to be given a copy of an entry in 
the Register. 

PART7 

PLANT BREEDER'S RIGHTS 
ADVISORY COMMITTEE 

Section 63 

Establishment of Advisory Committee 

(1) There is established by this section a Committee by 
the name of the Plant Breeder's Rights Advisory Com
mittee. 

(2) The functions of the Advisory Committee are: 

(a) at the request of the Minister, to advise the Minis
ter on the desirability of declaring: 

(i) in regulations made for the purpose of 
subsection 17(2~that subsection 17(1) 
does not apply to a particular taxon; or 

(ii) in regulations made for the purpose of 
subsection 22(3~that the duration of 
PBR in a particular taxon will be longer 
than provided in subsection 22(2); or 

(iii) in regulations made for the purpose of 
subsection 4 2( 1 ~that a particular taxon 
is a taxon to which this Act does not ap
ply; and 

(b) to advise the Registrar on such technical matters 
arising under this Act, and such other matters re-

( UPOV) AUSTRALIA ACT - page - 22 



PLANT VARIETY PROTECTION No. 79 

lating to the administration of this Act, as the 
Registrar refers to the Advisory Committee. 

Section 64 

Membership of Advisory Committee 

(1) The Advisory Committee consists of: 

(a) the Registrar; and 

(b) 2 members who, in the opinion of the Minister, 
are appropriate persons to represent breeders, and 
likely breeders, of new plant varieties; and 

(c) one member who, in the opinion of the Minister, 
is an appropriate person to represent users, and 
likely users, of new plant varieties; and 

(d) one member who, in the opinion of the Minister, 
is an appropriate person to represent the interests 
of consumers, and likely consumers, of new plant 
varieties or of the products of new plant varieties; 
and 

(e) 2 other members who, in the opinion of the Min
ister, possess qualifications or experience that are 
appropriate for a member of the Advisory 
Committee. 

(2) The members, other than the Registrar, must be 
appointed by the Minister. 

(3) The members, other than the Registrar, hold office 
as part-time members. 

(4) Each member, other than the Registrar, holds office 
for the period, not exceeding 2 years, that is specified in 
the instrument of appointment, but is eligible for reap
pointment. 

(5) The Minister may terminate the appointment of a 
member, other than the Registrar, for misbehaviour or for 
physical or mental incapacity. 

(6) The Minister must terminate the appointment of a 
member, other than the Registrar, if the member: 

(a) becomes bankrupt, applies to take the benefit of 
any law for the relief of bankrupt or insolvent 
debtors, compounds with his or her creditors or 
makes an assignment of his or her remuneration 
for their benefit; or 

(b) fails, without reasonable excuse, to disclose any 
interest in a matter required to be disclosed under 
section 66. 

(7) If a person's appointment as a member is termi
nated under subsection (6) the Minister must give the 
person a written notice informing the person of the ter
mination and setting out the reasons for the termination. 

(8) A member, other than the Registrar, may resign his 
or her office by writing signed by the member and deliv
ered to the Minister. 

Section 65 

Remuneration and Allowances 

35 

(1) The members referred to in paragraphs 64(1)(b), 
(c), (d) and (e) must be paid: 

(a) such remuneration as is determined by the Re
muneration Tribunal; and 

(b) such allowances as are prescribed. 

(2) Subsection (1) has effect subject to the Remunera
tion Tribunal Act 1973. 

Section 66 

Disclosure of Interests 

(1) A member who has a direct or indirect pecuniary 
interest in a matter being considered at a meeting of the 
Advisory Committee must, as soon as possible after the 
relevant facts have come to the member's knowledge, 
disclose the nature of the interest at the meeting. 

(2) A disclosure must: 

(a) be recorded in the minutes of the meeting of the 
Advisory Committee; and 

(b) be made known in any advice given by the 
Committee in relation to that matter. 

Section 67 

Meetings 

(1) The Registrar may convene such meetings of the 
Advisory Committee as are necessary for the purposes of 
the performance of the functions of the Advisory 
Committee. 

(2) At a meeting of the Advisory Committee, 4 mem
bers constitute a quorum. 

(3) The Registrar presides at a meeting of the Advisory 
Committee at which the Registrar is present. 

( 4) If the Registrar is not present, the members present 
must elect one of their number to preside at the meeting. 

(5) Subject to subsection (2), the Advisory Committee 
may determine the procedure to be followed at a meeting 
of the Committee. 
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PARTS 

MISCELLANEOUS 

Section 68 

Public Notices 

(1) The Secretary must issue a journal, to be called the 
Plant Varieties Journal, at least 4 times each year. 

(2) Any public notice that the Secretary is required to 
make under this Act must be published in the Journal. 

(3) Public notice of any matter additional to the mat
ters referred to in subsection (2) that the Secretary con
siders it necessary or desirable to publicise may also be 
published in the Journal. 

(4) If the Secretary considers it desirable to give addi
tional public notice of matters by publishing notices of 
those matters in a periodical other than the Journal, the 
Secretary may arrange for, or consent to, the giving of 
additional public notice of those matters in the periodical. 

Section 69 

Notices Invitin~ Submissions in Respect 
of Certain Re~ulations 

(1) Regulations must not be made for the purposes of 
subsection 17(2), 22(3) or 42(1) unless, before the mak
ing of the regulations and before the Minister seeks any 
advice from the Advisory Committee concerning those 
regulations: 

(a) the Minister has, in accordance with section 68, 
given public notice of the Minister's intention to 
make a regulation for the purposes of that sub
section in relation to a particular taxon that is 
specified in the notice; and 

(b) the notice has given a broad indication of the 
objectives of the intended regulations and invited 
persons to make submissions to the Minister con
cerning it within a period of 30 days after the 
publication of the notice. 

(2) If the Minister receives, in accordance with an invi
tation in a public notice under subsection (1), a submis
sion concerning an intended regulation, the Minister 
must have regard to the submission so made. 

(3) If the Minister seeks advice of the Advisory 
Committee concerning an intended regulation, the Minis
ter may comply with subsection (2): 

(a) by providing to the Committee, at the time of 
requesting the advice of that Committee, a copy 
of all submissions received; and 

(b) requesting the Advisory Committee to have re
gard to those submissions in preparing its advice 
to the Minister. 
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Section 70 

Genetic Resource Centres 

(1) If, in the opinion of the Secretary, a place is suit
able for the storage and maintenance of gerrnplasm ma
terial, the Secretary may, by notice in writing, declare 
that place to be a genetic resource centre for the purposes 
of this Act. 

(2) The person in charge of a genetic resource centre 
may do all things necessary to maintain the viability of 
propagating material stored at that centre. 

Section 71 

The Herbarium 

If, in the opinion of the Secretary an organisation 
has facilities suitable for the storage of plant specimens, 
the Secretary may, by notice in writing, declare the or
ganisation to be the herbarium for the purposes of this 
Act. 

Section 72 

A~ents May Act in Matters Relatin~ to PBR 

Subject to any other law of the Commonwealth, 
including the High Court Rules and the Federal Court 
Rules, an application, a written submission or any other 
document may be prepared or lodged, and any business 
may be transacted, for the purposes of this Act, by one 
person on behalf of another person. 

Section 73 

Service of Documents 

If the Secretary or the Registrar is required by this 
Act to give a written notice or other document to an ap
plicant for, or a grantee of, PBR, that notice or other 
document may be given by being posted by pre-paid post 
as a letter addressed to the applicant or the grantee at the 
address for service shown on the application or entered in 
the Register, as the case requires. 

Section 74 

Infrin~ement Offences 

( 1) A person must not, in relation to propagating ma
terial of a plant variety in which PBR has been granted, 
intentionally or recklessly do any of the acts referred to 
in a paragraph of section 11 if such an act would, under 
section 53, infringe the PBR in the variety. 

Penalty: 500 penalty units. 

(2) The fact that an action for infringement has been 
brought against a person under section 54 in respect of a 
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particular act does not prevent a prosecution under this 
section in respect of the same act. 

Section 75 

Offences Other than Infrin~ement Offences 

(1) A person must not intentionally or recklessly make 
a false statement in an application or other document 
given to the Secretary or the Registrar for the purposes of 
this Act. 

Penalty: 6 months imprisonment. 

(2) A person who is not the grantee of PBR in a plant 
variety must not intentionally or recklessly represent to 
another person that he or she is the grantee of PBR in 
that variety. 

Penalty: 60 penalty units. 

(3) A person must not intentionally or recklessly repre
sent to another person that PBR granted to that first
mentioned person in a plant variety extends to cover 
another plant variety that is not: 

(a) a dependent variety of the first-mentioned vari
ety; or 

(b) a variety that has been declared to be an essen
tially derived variety of the first-mentioned 
variety. 

Penalty: 60 penalty units. 

(4) A person must not intentionally or recklessly repre
sent to another person that a plant of a variety in which 
PBR has not been granted is a plant of a variety in which 
PBR has been granted. 

Penalty: 60 penalty units. 

Section 76 

Conduct by Directors. Servants and A&ents 

(1) If, in proceedings for an offence against section 74 
or 75, it is necessary to establish the state of mind of a 
body corporate in relation to particular conduct, it is 
sufficient to show: 

(a) that the conduct was engaged in by a director, 
servant or agent of the body corporate, within the 
scope of his or her actual or apparent authority; 
and 

(b) that the director, servant or agent had the state of 
mind. 

(2) Any conduct engaged in on behalf of a body corpo
rate by a director, servant or agent of the body corporate 
within the scope of his or her actual or apparent authority 
is to be taken, for the purposes of a prosecution for an 
offence against section 74 or 75, to have been engaged in 
also by the body corporate unless the body corporate 
establishes that the body corporate took reasonable pre-
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cautions and exercised due diligence to avoid the 
conduct. 

(3) If, in proceedings for an offence against section 74 
or 75, it is necessary to establish the state of mind of a 
person other than a body corporate in relation to a par
ticular conduct, it is sufficient to show: 

(a) that the conduct was engaged in by a servant or 
agent of the person, within the scope of his or her 
actual or apparent authority; and 

(b) that the servant or agent had the state of mind. 

( 4) Any conduct engaged in on behalf of a person 
other than a body corporate by a servant or agent of the 
person within the scope of his or her actual or apparent 
authority is to be taken, for the purposes of a prosecution 
for an offence against section 74 or 75, to have been 
engaged in also by the first-mentioned person unless the 
first-mentioned person establishes that the first
mentioned person took reasonable precautions and exer
cised due diligence to avoid the conduct. 

(5) If: 

(a) a person other than a body corporate is convicted 
of an offence; and 

(b) the person would not have been convicted for the 
offence if subsections (3) or ( 4) had not been en
acted; 

the person is not liable to be punished by imprisonment 
for that offence. 

( 6) A reference in subsection (I) or (3) to the state of 
mind of a person includes a reference to: 

(a) the knowledge, intention, opinion, belief or pur
pose of the person; and 

(b) the person's reasons for the intention, opinion, 
belief or purpose. 

(7) A reference in this section to a director of a body 
corporate includes a reference to a constituent member of 
a body corporate incorporated for a public purpose by a 
law of the Commonwealth, of a State or of a Territory. 

(8) A reference in this section to engaging in conduct 
includes a reference to failing or refusing to engage in 
conduct. 

(9) A reference in this section to an offence against 
section 74 or 75 includes a reference to an offence 
against section 5, 6, 7 or 7 A, or subsection 86(1 ), of the 
Crimes Act 1914, that relates to section 74 or 75 of this 
Act. 

Section 77 

Applications for Review 

(1) Applications may be made to the AAT for review 
of: 
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(a) a decision by the Minister under subsection 
49(1); or 

(b) a decision by the Secretary: 
(i) under subsection 19(7) to exercise a 

power under subsection 19(3 ); or 
(ii) under subsection 19(3) to license, or ref

use to license, a person who applied to be 
so licensed in response to an invitation 
under paragraph 19(8)(c); or 

(iii) under subsection 19(1 0) to make propa
gating material available; or 

(iv) under subsection 19(11) to certify, or to 
refuse to certify, a plant variety; or 

(v) under section 30 to accept or reject an 
application; or 

(vi) under section 31 to vary, or refuse to 
vary, an application; or 

(vii) under subsection 34(1) refusing to extend 
the period for giving a detailed descrip
tion; or 

(viii) under section 37 to require a test grow
ing; or 

(ix) under subsection 38(4) to the effect that 
the Secretary is satisfied of the matters re
ferred to in that subsection; or 

(x) under subsection 38(5) to the effect that 
the Secretary is satisfied of the matters re
ferred to in that subsection; or 

(xi) under subsection 39(2) to issue a notice 
to an applicant; or 

(xii) under paragraph 40(8)(b) refusing to 
extend the period for rebutting the prima 
facie case of essential derivation; or 

(xiii) under section 40 in respect of an applica
tion for a declaration of essential deriva
tion; or 

(xiv) under section 41 to require a test grow
ing; or 

(xv) under section 44 to grant, or refuse to 
grant, PBR in a plant variety; or 

(xvi) under section 50 to revoke, or not to re
voke, PBR in a plant variety or a declara
tion that a plant variety is essentially de
rived from another plant variety; or 

(c) a decision of the Registrar under section 21 to 
amend, or refuse to amend, the Register. 

(2) The AAT does not have power under subsec
tion 29(7) of the AA T Act to extend the time for making 
an application to that Tribunal for a review of a decision 
referred to in subsection ( 1 ). 

(3) The Secretary must give public notice of: 

(a) Any application made under subsection (I); and 

(b) any decision of the AA T on such an application; 
and 

(c) any decision of a court in relation to, or arising 
out of: 

(i) such an application; or 
(ii) a decision of the AA T on such an appli

cation. 
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( 4) In this section: 

"decision" has the same meaning as in the AAT Act. 

Section 78 

Repeal 

The Plant Variety Rights Act 1987 is repealed. 

Section 79 

Compensation for Acquisition of Property 

( 1) If, apart from this section, the operation of this Act 
would result in an acquisition of property from a person 
otherwise than on just terms, the Commonwealth is to 
pay the person such reasonable amount of compensation 
as is agreed on between the person and the Common
wealth, or failing agreement, as is determined by a court 
of competent jurisdiction. 

(2) Any damages or compensation recovered, or other 
remedy given, in proceedings that are begun otherwise 
than under this section must be taken into account in 
assessing compensation payable in proceedings begun 
under this section and arising out of the same event or 
circumstance. 

(3) In this section: 

"acquisition of property" has the same meaning as in 
paragraph 51(xxxi) ofthe Constitution; 

"just terms" has the same meaning as in paragraph 
51(xxxi) of the Constitution. 

Section 80 

( 1) The Governor-General may make regulations pre
scribing all matters: 

(a) required or permitted by this Act to be pre
scribed; or 

(b) necessary or convenient to be prescribed for car
rying out or giving effect to this Act. 

(2) Without limiting subsection (!), that subsection 
includes the power to make regulations: 

(a) prescribing fees including: 
(i) fees payable in respect of the making of 

applications for PBR, the examination of 
those applications and the issue of certifi
cates in respect of the grant ofPBR; and 

(ii) fees payable in respect of the making of 
applications for declarations of essential 
derivation, the examination of those ap
plications and the making of those decla
rations; and 
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(iii) fees payable by grantees of PBR at 
specified intervals or on specified dates; 
and 

(iv) fees payable in respect of costs incurred 
by the Secretary in respect of the conduct 
or supervision of the test growing of 
plants; and 

(b) making provision in relation to the refund, in 
specified circumstances, of the whole or part of a 
fee paid under this Act; and 

(c) making provision in relation to the remission of, 
or the exemption of specified classes of persons 
from the payment of, the whole or a part of a fee; 
and 

(d) making provision in relation to the amendment of 
an entry in the Register to correct a clerical error 
or an obvious mistake; and 

(e) making such transitional and saving provisions as 
are necessary or convenient as a result of the re
peal of the Plant Variety Rights Act 1987 and the 
enactment of this Act. 

PART9 

TRANSITIONAL 

Section 81 

Definitions 

In this Part: 

"commencing day" means the day on which, in accor
dance with section 2, this Act commences; 

"old Act" means the Plant Variety Rights Act 1987. 

Section 82 

Plant Variety Rights Under Old Act to Be 
Treated as PBR Under this Act 

(I) If: 

(a) a person was granted plant variety rights in re
spect of a plant variety under the old Act; and 

(b) those rights were still in force immediately before 
the commencing day; 

then, subject to the regulations, those rights have effect, 
despite the repeal of the old Act, on and after that day, as 
if: 

(c) this Act had been in force at the time when those 
rights were granted; and 

(d) they had been granted at that time as PBR in that 
variety. 
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(2) Despite subsection (I), rights treated as if they had 
been granted as PBR under this Act continue in force for 
so long only as they would have continued in force if the 
old Act had not been repealed. 

(3) Nothing in this section gives the holder of rights 
treated as PBR in a particular plant variety under this Act 
the right to claim PBR in respect of plant varieties that 
would, under this Act, be dependent plant varieties in 
relation to that particular plant variety. 

(4) Nothing in this section gives the holder of rights 
treated as PBR in a particular plant variety under this Act 
the right to seek a declaration that another plant variety is 
an essentially derived variety of the particular plant vari
ety unless PBR in that other plant variety was given only 
on or after the commencing day. 

Section 83 

Alm}ications for Plant Variety Rights 
Lodged and Criminal Proceedings 
Begun Before Commencing Day 

(I) If, before the commencing day: 

(a) a person has made application for plant variety 
rights under the old Act; but 

(b) the application has not been finally disposed of 
under that Act; 

the provisions of the old Act are taken to continue in 
force, for the purpose of dealing with the application, and 
any objection that has been made before that day, or is 
made after that day, in relation to the application. 

(2) If before the commencing day, criminal proceed
ings had been begun under the old Act but those proceed
ings had not been finally determined before that day, the 
provisions of the old Act are taken to continue in force, 
for the purposes of those proceedings. 

Section 84 

Other Applications and Proceedings 
Under Old Act 

( 1) Subject to the regulations, this Act applies, on and 
after the commencing day, to any application, request, 
action or proceeding made or started under the old Act 
and not finally dealt with or determined under that Act 
before that day as if the application, request, action or 
proceeding had been made or started under a correspond
ing provision of this Act. 

(2) Subsection (I) does not apply in relation to an ap
plication for plant variety rights, or to criminal proceed
ings, covered by section 83. 
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Section 85 

Transitional Arran~:ements for Membership 
and Functions of Adviso[)' Committee 

(I) The persons who, under the old Act, were members 
of the Plant Variety Rights Advisory Committee 
established under section 44 of that Act are to be taken, 
with effect from the commencing day, to be members of 
the Plant Breeder's Rights Advisory Committee 
established by section 63 of this Act. 

(2) Those members who were appointed by the Minis
ter under section 45 of the old Act continue to hold office 
as if they had been appointed by the Minister under sec
tion 64 of the new Act on the same terms and conditions 
for the balance of the term of their respective appoint
ments. 
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(3) Any advice given to the Minister or to the Secre
tary by the Plant Variety Rights Advisory Committee has 
effect, on and after the commencing day, as if it had been 
given by the Plant Breeder's Rights Advisory Commit
tee. 

Section 86 

Re~ister of Plant Varieties 

On and after the commencing day, the Register of 
Plant Varieties under the old Act is taken to form part of 
the Register of Plant Varieties under this Act. 

[End] 

( UPOV) AUSTRALIA ACT - page - 28 



PLANT VARIETY PROTECTION No. 79 

[Coni 'd from page 12] 

(a) It took a positive decision on the 
conformity of the Plant Variety Patent Law of 
Belarus with the provisions of the 1978 Act 
and noted that the law also conformed to the 
1991 Act; 

(b) It decided to advise the Govern
ment of Bolivia that the General Rules for the 
implementation of Supreme Decree No. 23069 
provided a framework for legislation that, 
upon incorporation of suitable amendments, 
would conform to the 1978 Act; 

(c) It approved the report of the 
Secretary-General on the activities of the 
Union in 1994 and noted his report on the first 
nine months of 1995; 

(d) It approved the progress reports 
on the work of its various subsidiary bodies 
and either drew up or approved their work 
plans for the coming year. 
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(e) It examined and approved the 
program, as amended, and the budget of the 
Union for the 1996-97 biennium; 

(f) It unanimously elected Mr. H. 
Dieter Hoinkes (United States of America) and 
Mr. John Carvill (Ireland) as Chairman and 
Vice-Chairman, respectively, of the Adminis
trative and Legal Committee for a term of 
three years that will expire at the end of the 
thirty-second ordinary session of the Council, 
in 1998; 

(g) It also unanimously elected Mr. 
Joel Guiard (France) and Mrs. Elise Buitendag 
(South Africa) Chairman and Vice-Chairman, 
respectively, of the Technical Committee for a 
term of three years that will expire at the end 
of the thirty-second ordinary session of the 
Council, in 1998. 

THE THIRTEENTH EXTRAORDINARY SESSION OF THE COUNCIL 

The Council held its thirteenth extraordi
nary session in Rome (Italy) on April 18, 
1996, under the chairmanship of Mr. Bill 
Whitmore (New Zealand). 

At that session, the Council considered 
the legislation of Ecuador and decided to take 
a positive decision on its conformity with the 
provisions of the 1978 Act, and to note that it 
also conformed with the provisions of the 
1991 Act. The Government of Ecuador was 
informed of this decision and was invited to 
deposit an instrument of accession to the 1991 
Act also, if it so wished. 

The Council also considered a Bill of 
Brazil on the Protection of Cultivars and 
Making Other Provisions. It decided to advise 
the Government of Brazil that the Bill, when 
supplemented by Regulations and with the 
incorporation of suitable amendments, pro
vided the basis for a law conforming with the 
1978 Act; it also specified the steps to be 
taken with a view to Brazil depositing its in
strument of accession to the 1978 Act 
(provided that the said Act remained open to 
accession at the date of the proposed deposit). 

( UPOV) 
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September 12 and 13 
(New Delhi, India) 

September 16 and 17 
(Dhaka, Bangladesh) 

September 19 and 20 
(Hanoi, VietNam) 

October 16 to 18 

October 21 

October 22 

October 23 

October 28 to 31 
(Gramado, Brazil) 

November 10 to 18 
(Cape Town, South Africa) 

( IJPOV) 
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CALENDAR 

UPOV MEETINGS IN 1996 

National Seminar on the Nature of and Rationale for the 
Protection of Plant Varieties Under the UPOV Convention 

National Seminar on the Nature of and Rationale for the 
Protection of Plant Varieties Under the UPOV Convention 

National Seminar on the Nature of and Rationale for the 
Protection of Plant Varieties Under the UPOV Convention 

Technical Committee 

Administrative and Legal Committee 

Consultative Committee 

Council 

OTHER MEETINGS IN 1996 

Pan-American Seed Seminar 

International Vine and Wine Office (OIV), International 
Congress 


