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GAZETTE

RATIFICATION OF THE REVISED ACT OF 1978 OF THE UPOV CONVENTION

Canada

The Government of Canada deposited on February 4, 1991, its instrument of
ratification of the International Convention for the Protection of New Vari-
eties of Plants of December 2, 1961, as revised at Geneva on November 10,
1972, and on October 23, 1978.

The said Convention entered into force with respect to Canada one month
after the date on which its Government deposited its instrument of ratifica-
tion, i.e. on March 4, 1991. On that date, Canada became a member of the
International Union for the Protection of New Varieties of Plants.

The Plant Breeders' Rights Act of June 19, 1990, is reproduced in the
"Legislation" subsection of this issue, starting on page 9.

According to a declaration made by the Government of Canada at the time
of the deposit of its instrument of ratification, protection is granted to the
plant taxa listed below (the Latin names, English and French common names are
taken from the declaration, except where placed in square brackets. The other
common names have been added, without guarantee of concordance, by the Office
of the Union).

Plant Variety Protection in Canada / Protection des obtentions végétales
au Canada / Sortenschutz in Kanada

Latine English Frangais Deutsch
Brassica campestris L. Canola Canola Canola
Brassica napus L. Rapeseed Colza Raps
Chrysanthemum spp. L. Chrysanthemum Chrysanthéme Chrysantheme
Glycine max (L.) Merrill Soybean Soja Sojabohne
Rosa spp. L. Rose Rose Rose

Solanum tuberosum L. Potato Pomme de terre Kartoffel
Triticum aestivum L. emend. [Soft] Wheat Blé [tendre] Weichweizen

Fiori et Paol.

Triticum durum Desf. [Durum] Wheat Blé [dur] Hartweizen

According to section 6(1) of the Act, the duration of protection is
18 years from the day on which the certificate of registration is issued.

According to section 8 of the Act, a person is only eligible to apply for
the grant of plant breeder's rights, if the person is a citizen of or has
residence or a registered office in Canada or a member State or a country which
has concluded a bilateral agreement concerning the rights of plant breeders
with Canada. '
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EXTENSION OF PROTECTION TO FURTHER GENERA AND SPECIES

Ireland

By virtue of the Plant Varieties (Proprietary Rights) (Amendment) Regula-
tions, 1990, issued on July 6, 1990 (Statutory Instrument No. 199 of 1990),
protection was extended to Escallonia laevis L. (Escallonia) and Ruscus
aculeatus L. (Butcher's Broom).

By virtue of the Plant Varieties (Proprietary Rights) (Amendment) Regula-
tions, 1991, issued on February 21, 1991 (Statutory Instrument No. 31 of
1991), protection was extended to Malus Mill. (Apple), Rosa L. (Rose),
Fragaria L. (Strawberry) and Betula L. (Birch).

The duration of protection was set at 20 years for all the above-mentioned
taxa.

Pursuant to Section 5(1l)(c) of the Plant Varieties (Proprietary Rights)
Act, 1980 (see Plant Variety Protection No. 32 (February 1983), page 25),
applicants who are citizens or nationals of or are resident or have a place of
business (being a business whose activities consist of or include the sale or
propagation of plants) in a UPOV member State may obtain protection in Ireland

under the same conditions as Irish citizens.

The 1list of the genera and species which are covered by plant variety
protection legislation is given below, with the relevant duration of protec-
tion. The Latin and English names appear in the Plant Varieties (Proprietary

Rights) Regulations,

whereas the French and German common names have been
added, without guarantee of concordance, by the Office of the Union.

Plant Variety Protection in Ireland / Protection des obtentions végétales

ssp. oleifera
(Metzg.) Sinsk

en Irlande / Sortenschutz in Irland

Period of
Latine English Frangais Deutsch Protection
(in Years)
Agrostis tenuis Brown Top Agrostide Rotes 20
Sibth. commune Straussgras
Avena sativa L. Oats Avoine Hafer 15
Beta vulgaris L. Fodder Beet Betterave Runkelriibe 20
ssp. vulgaris fourragére
var. alba DC.
Betula L. Birch Bouleau Birke 20
Brassica napus L. Swede Chou-navet, Kohlriibe 20
var. napobrassica Rutabaga
Peterm.
Brassica napus L. Swede Rape Colza Raps 20
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Period of
Latine English Frangais Deutsch Protection
(in Years)
Brassica oleracea Fodder Kale Chou fourrager Futterkohl 20
L. convar.
acephala (DC.)
Dactylis Cocksfoot Dactyle Knaulgras 20
glomerata L.
Escallonia laevis Escallonia Escallonia Escallonia 20
L.
Festuca rubra L. Red Fescue Fétuque rouge Rotschwingel 20
Fragaria L. Strawberry Fraisier Erdbeere 20
Hordeum vulgare L. Barley Orge Gerste 15
Linum Flax, Linseed Lin Lein 20
usitatissimum L.
Lolium x hybridum Hybrid Ray-grass Bastardweidel- 20
Hausskn. Ryegrass hybride gras, Olden-
burgisches
Weidelgras
Lolium multiflorum Italian Ray-grass Welsches Weidel- 20
Lam. Ryegrass d'Italie gras, Italieni-
sches Raygras
Lolium perenne L. Perennial Ray-grass Deutsches 20
Ryegrass anglais Weidelgras
Lupinus albus L. White Lupin Lupin blanc Weisse Lupine 20
Lupinus angusti- Blue Lupin Lupin bleu Blaue Lupine 20
folius L.
Lupinus luteus L. Yellow Lupin Lupin jaune Gelbe Lupine 20
Malus Mill. Apple Pommier Apfel 20
Phleum pratense L. Timothy Fléole des prés Wiesenlieschgras 20
Pisum sativum L. Field Pea Pois fourrager Futtererbse 20
(partim)
Potentilla Shrubby Potentille Strauchfinger- 20
fruticosa L. Cinquefoil ligneuse kraut
Rosa L. Rose Rosier Rose 20
Ruscus aculeatus L. Butcher's Fragon piquant, M&dusedorn 20
Broom Petit houx
Solanum tuberosum Potatoes Pomme de terre Kartoffel 20

L.
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Period of
Latine English Frangais Deutsch Protection
(in Years)
Trifolium pratense Red Clover Tréfle violet Rotklee 20
L.
Trifolium repens White Clover Tréfle blanc Weissklee 20
x Triticosecale Triticale Triticale Triticale 15
Wittmack
Triticum aestivum Wheat Blé Weizen 15
L. emend. Fiori
et Paol.
Vicia faba L. Field Bean Féverole Ackerbohne 20
(partim)
NEWSLETTER

MEMBER STATES

Denmark

Modification of Fees

By Regulation No. 35 of January 21, 1991, of the Plant Directorate on
Fees for the Protection of New Plant Varieties, a new tariff of fees has been

laid down with effect from February 1, 1991. The main fees are now as follows

(in Danish Crowns):

1. Application fee 2,260 kr.
Additional payment for applications for
which DUS reports are purchased (applicable
only to ornamental and fruit species) 500 kr.

2. DUS testing fee

(a) Agricultural species
(including amenity grasses)

(b) Ornamental and Fruit species

(1) Ornamental species

7,340 kr. per year

- Glasshouse
First testing year 9,750 kr.
Second or following testing year 4,875 kr.
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- Outdoor
First testing year
Second or following testing year

(ii) Landscape plants

First testing year
Second or following testing year

(iii) Fruit species
First testing year (year of planting)
Second or following testing year

(c) Vegetable species
- Glasshouse
- Outdoor

3. Annual fee during the period of protection

Spain

Modification of Fees

7,290
3,645

7,290
3,645

7,290
3,645

4,860
3,240

800

kr.
kr.

kr.
kr.

kr.
kr.

kr. per year
kr. per year

kr.

By virtue of Article 77(l1) of Law No. 31/1990 of December 27,
cerning the General Budgets (Boletin Oficial del Estado of December 28, 1990),

1990, Con-

a new tariff of plant variety protection fees has been laid down with effect

from January 1, 1991. The main fees are now as follows (in pesetas):

Type of Fee Group 1 2 3 4
1. Application fee 11,903 11,903 11,903 11,903
2. Examination fee (per year) 27,775 27,775 19,839 15,871
3. Grant fee 11,903 11,903 11,903 11,903
4. Maintenance fee
- first year 9,919 5,952 3,968 3,968
- second year 13,887 9,919 7,936 5,952
- third year 19,839 15,871 11,903 9,919
- fourth year 23,806 19,839 15,871 11,903
- fifth and subsequent years 27,775 23,806 19,839 15,871

Group 1: cereals, o0il seeds, lucerne, cotton, sugar and fodder beet, vetch,

potato, pea, broad bean and French bean.

Group 2: fruit trees, rose, carnation and strawberry.

Group 3: lettuce, tomato, onion, melon, sainfoin,

Group 4: all other species.

red and white clover.
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GENERAL STUDIES

Seed Industry in South America
and other Developing Countries

Alexander Grobmann

Dr. Alexander Grobmann, maize breeder in Peru, received the FIS World
Seed Prize of the year 1990 during the 28th FIS Congress which was held
in Seville, Spain, from June 9 to 13, 1990. The following is a summary
of Dr. Grobmann's acceptance speech, which was first publishesd in FIS
Bulletin No. 50 and is reproduced here with the kind permission of FIS.

Introduction

"Mr. Chairman, Ladies and Gentlemen,

Please allow me to express my deep gratitude for your gracious invitation
to attend the 1990 annual Congress of the International Seed Trade Federation
in this historic and beautiful city of Seville and for honouring me with the
award of the FIS World Seed Prize for 1990.

I have met some of your members in the past, in particular, your former
President, the late Ken Christensen, under whose direction I worked for 10
years. Your decision to invite me to this meeting and to award me with the FIS
World Seed Prize gives me the opportunity to meet with you as a group with a
feeling of profound thankfulness for your act of recognition and for what it
means, not only to me personally, but also to my family, who bore the brunt of
long absences, and to my colleagues, without whose advice, experience and loyal
support, our successes in the task of seed industry development would not have
taken place.

But this feeling is mixed, at the same time, with the humility of recog-
nizing that whatever may have been accomplished by us and has merited your re-
cognition, is just a beginning in a long and arduous road. May this occasion
be a reminder that as walls appear to crumble in the political scene, there are
still formidable artificial barriers left to be levelled before the peoples of
the world receive the full benefits of the genetic technology available today,
in the form of seeds, to produce more food. These barriers are not made of
brick and mortar, of barbed wire and guards, but of misguided perceptions and
obsolete technical dogmas.

The concept of freedom, I believe, entails the right of any person to
choose the occupation he wishes to have in a society, and to perform his acti-
vities, if legitimate, with the minimum possible interference from the govern-
ment, which, of course, has the obligation to protect, when necessary, not only
the consumers, but also the producers, and the ones who serve as an active link
between both.

I am referring to these points because they are relevant to my direct ex-
perience as a manager of our own private seed company, as a former employee of
a multinational seed company, as a top-level public administrator in research,
extensions, and agricultural marketing in my country, as a farmer, as an inter-
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national institution member of the top management, and finally as an interna-
tional consultant on seed industry development. As a result of these different
positions, I believe to have developed a balanced judgement and a rich experi-
ence, that I have decided to share with others.

The Development of the Private Seed Industry

Those of you who manage their seed business in developed countries may not
realize that in many developing countries conducting the seed business as a
private enterprise is the most complex and difficult of tasks.

Many countries desperately need to increase their food production. High
quality seeds come to the attention of public administration as a key factor
for increasing crop productivity. Making those seeds available to farmers
becomes then a priority national objective, for which a seed delivery system
is developed by means of government owned and operated entities. These are
generally transformed into monopolies, that enjoy some initial success, but
gradually fall short of supplying seed in the required quantity and quality and
at the right moment. This kind of system became the rule rather than the ex-
ception in most of the developing countries during the 1950's, 1960's, 1970's
and well into the 1980's.

This state of affairs was compounded by the fact that obstacles and bar-
riers were erected against the private seed sector as it emerged with its first
embryonic companies in the 1950's in Latin America. Stacked against them were
formidable legal, technical and financial resources of State owned seed produc-
tion entitites supported by funding from international agencies.

I am glad to state that some countries in the decades of the 1960's and
1970's permitted a private seed sector for the seed production and distribution
for a number of field crops. These cases for example were positive for wheat
and maize in Argentina, for cotton and maize in Peru and for wheat and maize
in Chile. Some enterprising seed producers struggled and succeeded in estab-
lishing their own seed firms as illustrated by several examples of private
initiative in Brazil, Colombia, Chile and Peru.

Realizing that the benefits of plant breeding by public and international
institutions and by private seed companies were not reaching the farmers in
Latin America because of malfunctions in the delivery systems, I proposed to
CIAT and the Rockefeller Foundation in 1977 to develop a seed unit at CIAT.
Its purpose was to train public and private company officers in seed technolgy
and seed operations management. With seed money from the Rockefeller Founda-
tion and support from the Swiss government, the project was implemented under
the direction of Dr. Johnson Douglas, the first recipient of the FIS World Seed
Prize.

The CIAT Seed Unit was a milestone in the seed industry in the Latin Ame-
rican scene. A new attitude of cooperation replacing the old one of confron-
tation between the public and private sectors started to develop and we believe
it has taken a permanent hold. The private seed sector organized itself in
seed associations, and fought for its rights. 1In most cases they were success-
ful. 1In addition to national seed associations, a Federation of Latin American
Seed Associations was organized. New seed legislations with modern concepts,
strongly involving the private sector were enacted. In this respect, the
Peruvian seed legislation promoting private seed industry became a model for
developing countries.

[Cont'd on page 43]
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CANADA

Plant Breeders' Rights Act*

SHORT TITLE
Section 1

This Act may be cited as the Plant Breeders' Rights Act.

INTERPRETATION
Section 2
(1) In this Act,

"advertise", in relation to a plant variety, means to distribute to members of
the public or to bring to their notice, in any manner whatever, any written,
illustrated, visual or other descriptive material, oral statement, communica-
tion, representation or reference with the intention of promoting the sale of
any propagating material of the plant variety, encouraging the use thereof or
drawing attention to the nature, properties, advantages or uses thereof or to
the manner in which or the conditions on which it may be purchased or otherwise
acquired;

"advisory committee" means such advisory committee as may be constituted pur-
suant to subsection 73(1);

"agent", in relation to an applicant or a holder of plant breeder's rights,
means a person who is duly authorized by the applicant or holder to act, for
the purposes of this Act, on behalf of the applicant or holder and to whom as
a person so authorized recognition is, consistent with any requirements pre-
scribed therefor, accorded by the Commissioner;

"agreement country" means
(a) any country,

(b) any colony, protectorate or territory subject to the authority of
another country or under its suzerainty, or

(c) any territory over which another country exercises a mandate or
trusteeship,

* Long title: An Act respecting plant breeders' rights [Assented to
19th June, 1990]
French long title: Loi concernant la protection des obtentions végétales
[sanctionné le 19 juin 1990]
French short title: Loi sur la protection des obtentions végétales

CANADA ACT - page 1
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that is prescribed as an agreement country with a view to the fulfilment of a
bilateral agreement concerning the rights of plant breeders made between Canada
and that country;

"applicant” means a person by or on behalf of whom an application for the grant
of plant breeder's rights is made pursuant to section 7;

"breeder", in respect of a plant variety, means

(a) where any person acting within the scope of the person's duties as
an officer, servant or employee of another person originates or discovers
the plant variety, that other person, and

(b) where any person not acting as described in paragraph (a) originates
or discovers the plant variety, that person;

"category" means a species or any class within a species;

"Commissioner" means the Commissioner of Plant Breeders' Rights appointed pur-
suant to subsection 56(1) and, except in section 56, includes any person acting
under a written authorization given pursuant to section 58;

"country of the Union" means
(a) any country,

(b) any colony, protectorate or territory subject to the authority of
another country or under its suzerainty, or

(c) any territory over which another country exercises a mandate or
trusteeship,

that is prescribed as a country of the Union with a view to the fulfilment of
a convention constituting a Union for protecting new varieties of plants that
includes Canada among its members;

"holder", in relation to plant breeder's rights, means the person whom the
register indicates, with respect to a plant variety, is entitled to the plant
breeder's rights respecting that variety by a grant made under section 27 or
is an assignee of, or other successor in title to, the rights granted under
that section in respect of that variety;

"index" means the index prepared pursuant to section 62;

"infringement", in relation to plant breeder's rights, means the doing, without
authority under this Act, of anything that the holder of those rights has the
exclusive right to do as provided in subsection 5(1);

"legal representative", in respect of a breeder of a plant variety, includes
the breeder's executor or administrator and any assignee of, or other successor
in title to, the rights of the breeder in respect of the plant variety;

"Minister" means the Minister of Agriculture;

"new variety" means a plant variety that complies with the requirements of
section 4;

"plant breeder's rights" means the rights referred to in subsection 5(1);

CANADA ACT - page 2
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"plant variety" means any cultivar, clone, breeding line or hybrid of a pre-
scribed category of plant that can be cultivated;

"prescribed" means prescribed by regulation;

"propagating material" means any reproductive or vegetative material for pro-
pagation, whether by sexual or other means, of a plant variety, and includes
seeds for sowing and any whole plant or part thereof that may be used for pro-
pagation;

"protective direction" means a protective direction under section 19;
"register" means the register kept pursuant to section 63;

"sell" includes agree to sell, or offer, advertise, keep, expose, transmit,
send, convey or deliver for sale, or agree to exchange or to dispose of to any
person in any manner for a consideration.

(2) Notwithstanding anything in this Act, a country of the Union or an
agreement country may be prescribed for all or any of the provisions of this
Act or the regulations in so far as those provisions have reference, express
or implied, to such a country.

HER MAJESTY
Section 3

This Act is binding on Her Majesty in right of Canada or a province.

APPLICATION
Section 4

(1) The varieties of plants in respect of which this Act provides for the
granting of plant breeders' rights are restricted to varieties belonging to
prescribed categories and found, pursuant to subsection 27(1), to be new vari-
eties.

(2) A plant variety is a new variety if it

(a) 1is, by reason of one or more identifiable characteristics, clearly
distinguishable from all varieties the existence of which is a matter of
common knowledge at the effective date of application for the grant of

the plant breeder's rights respecting that plant variety;

(b) is stable in its essential characteristics in that after repeated re-
production or propagation or, where the applicant has defined a particular
cycle of reproduction or multiplication, at the end of each cycle, remains
true to its description; and

(c) is, having regard to the particular features of its sexual reproduc-
tion or vegetative propagation, a sufficiently homogeneous variety.

CANADA ACT - page 3
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(3) In paragraph (2)(c), "sufficiently homogeneous variety" means such a
variety that, in the event of its sexual reproduction or vegetative propagation
in substantial quantity, any variations in characteristics of plants so repro-
duced or propagated are predictable, capable of being described and commer-
cially acceptable.

PLANT BREEDER'S RIGHTS
Section 5

(1) Subject to this Act, the holder of the plant breeder's rights respecting
a plant variety has the exclusive right

(a) to sell, and produce in Canada for the purpose of selling, propaga-
ting material, as such, of the plant variety;

(b) to make repeated use of propagating material of the plant variety in
order to produce commercially another plant variety if the repetition is
necessary for that purpose;

(c) where it is a plant variety to which ornamental plants or parts
thereof normally marketed for purposes other than propagation belong, to
use any such plants or parts commercially as propagating material in the
production of ornamental plants or cut flowers; and

(d) to authorize, conditionally or unconditionally, the doing of an act
described in paragraphs (a) to (c).

(2) Paragraph (1l)(a) does not apply in respect of the sale of propagating
material that is not in Canada when it is sold but, if any such propagating
material the sale of which to any person is exempted from that paragraph by
this subsection is used as propagating material in Canada by that person, an
infringement of the exclusive right conferred by virtue of that paragraph is
constituted by the purchase and subsequent use of the propagating material by
that person, who shall be liable to be proceeded against in respect of that
infringement.

(3) A sale of propagating material in the exercise of any exclusive right
conferred by subsection (1) does not imply that the seller authorizes the pur-
chaser to produce, for the purpose of selling, propagating material as such
but, subject to any terms or conditions imposed by the seller, the sale implies
that the seller authorizes the purchaser to sell anything sold, in that exer-
cise of the exclusive right, to the purchaser.

(4) Without limiting the generality of paragraph (1)(d) and without prejudice
to any rights or privileges of the Crown, where authority is conferred subject
to conditions pursuant to that paragraph, whether or not the holder of the
plant breeder's rights is Her Majesty in right of Canada or a province, the
conditions may include a requirement to pay royalty to the holder.

Section 6
(1) The term of the grant of plant breeder's rights shall, subject to earlier

termination pursuant to this Act, be a period of eighteen years, commencing on
the day the certificate of registration is issued under paragraph 27(3)(b).

CANADA ACT - page 4
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(2) A holder of plant breeder's rights shall, during the term of the grant of
those rights, pay to the Commissioner the prescribed annual fee in respect of
those rights.

APPLICATIONS FOR PLANT BREEDER'S RIGHTS
Section 7

(1) Subject to section 8, a breeder of a new variety or a legal representa-
tive of the breeder may make an application to the Commissioner for the grant
of plant breeder's rights respecting that variety if

(a) in the case of a new variety of a recently prescribed category, nei-
ther the breeder nor a legal representative of the breeder sold or con-
curred in the sale of that variety in Canada before the commencement of
such period prior to the date of receipt, by the Commissioner, of the ap-
plication as is prescribed for the purposes of this paragraph;

(b) 1in any other case, neither the breeder nor a legal representative of
the breeder sold or concurred in the sale of that variety in Canada before
the effective date of the application; and

(c) subject to any prescribed exemptions, neither the breeder nor a legal
representative of the breeder sold or concurred in the sale of that vari-
ety outside Canada before the commencement of such period prior to the
date described in paragraph (a) as is prescribed for the purposes of this
paragraph.

(2) Where

(a) a new variety is bred by two or more breeders otherwise than inde-
pendently of each other, and

(b) either or any of the persons entitled to make an application for the
grant of the plant breeder's rights respecting that variety refuses to do
so or information of the whereabouts of either or any of those persons
cannot be obtained through diligent inquiry on the part of the remainder
of them,

the remainder of those persons may make an application for that grant.

Section 8

A person is only eligible to apply for the grant of plant breeder's rights
if the person is a citizen of, or is resident or has a registered office in,
Canada or a country of the Union or an agreement country.

Section 9

(1) An application for the grant of any plant breeder's rights must
(a) be made in the prescribed manner;

(b) be accompanied by the prescribed fee;

CANADA ACT - page 5
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(c) be supported by the documents and any other material prescribed; and

(d) include any request referred to in subparagraph 75(1)(k)(i) that the
applicant makes.

(2) An applicant who, in the case of an individual, is not resident in Canada
or that, in the case of a corporation, does not have its registered office in
Canada shall submit the application through an agent resident in Canada.

Section 10

(1) Subject to subsections (2) and 11(1), the effective date of an application
is the date on which the application is received by the Commissioner and, in
the case of receipt by the Commissioner of two or more applications respecting
a new variety the breeders of which bred it independently of each other, pri-
ority shall be given to the application first received by the Commissioner.

(2) Where the effective dates of applications described in subsection (1) are
the same, priority shall be given to the application pertaining to the breeder
who was first in a position to apply for the plant breeder's rights respecting
the new variety or who would have been first in the position to do so if the
provision made by or under this Act for so doing had always been in force.

Section 11

(1) Where an application made under section 7 is preceded by an application
made, in the appropriate manner, in a country of the Union or an agreement
country, for protection pursuant to the breeding of the same new variety by the
same breeder as in the case of the application made under section 7, the date
that is the effective date of the application made in that country shall be
deemed to be the effective date of the application made under section 7 and the
applicant is entitled to priority in Canada accordingly, notwithstanding any
intervening use, publication or application respecting the new variety, if

(a) the application is made under section 7 in the prescribed form within
twelve months after the date on which the application was made in that
country; and

(b) the application made under section 7 includes or is accompanied by a
claim respecting the priority and is accompanied by the prescribed fee.

(2) A claim respecting priority based on a preceding application made in a
country of the Union or an agreement country shall not be allowed unless,
within three months after the date on which the claim is submitted to the Com-
missioner, it is confirmed by filing with the Commissioner a copy, certified
as correct by the appropriate authority in that country and accompanied by an
English or French translation of the certified copy, if made in any other lan-
guage, of each document that constituted the preceding application.

(3) An application given priority under subsection (1) shall be supported by
the required material furnished pursuant to this Act and the regulations before
the expiration of the prescribed period, not exceeding four years, after the
last day of the twelve months within which the application is submitted in
accordance with paragraph (l)(a).

CANADA ACT - page 6
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(4) Where an application made under section 7 is preceded by two or more
applications made, in the appropriate manner, in different countries of the
Union or agreement countries, for protection pursuant to the breeding of the
same new variety by the same breeder as in the case of the application made
under section 7, reference in subsection (1) to an application made in any
such country shall be construed as reference to whichever of those
applications was first made.

Section 12

(1) No claim referred to in paragraph 11(1)(b) shall be based on any preceding
application unless it was made by a person who, at the time of the applica-
tion, was a citizen of, or a person resident or having a registered office in,
Canada or a country of the Union or an agreement country.

(2) For the purposes of subsection 11(1), no account shall be taken of an
application that was made in a country outside Canada at a time when the plant
variety to which the application relates did not belong to a prescribed
category.

Section 13

Where priority for an application is established pursuant to this Act, the
Commissioner shall refuse any application against which the priority is estab-
lished or, if the priority against it is established after granting on it any
plant breeder's rights, the Commissioner shall annul the grant and section 36
and paragraph 70(3)(b) apply, with such modifications as the circumstances
require, in respect of the annulment.

DENOMINATIONS OF NEW VARIETIES
Section 14

(1) A new variety in respect of which an application for the grant of plant
breeder's rights is made shall be designated by means of a denomination pro-
posed by the applicant and approved by the Commissioner.

(2) Where a denomination is proposed pursuant to subsection (1), the Commis-
sioner may, during the pendency of the application referred to in that subsec-
tion, reject the proposed denomination, if considered unsuitable for any
reasonable cause by the Commissioner, and direct the applicant to submit a
suitable denomination instead.

(3) A denomination, in order to be suitable pursuant to this section, must
conform to the prescribed requirements and must not be such as to be likely to
mislead or to cause confusion concerning the characteristics, value or identity
of the variety in question or the identity of its breeder.

(4) A denomination that the Commissioner approves for any new variety in
respect of which protection has been granted by, or an application for protec-
tion has been submitted to, the appropriate authority in a country of the Union
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or an agreement country must, subject to subsections (2), (3) and (5), be the
same as any denomination with reference to which that protection has been
granted or that application submitted.

(5) A denomination approved by the Commissioner pursuant to this section may
be changed with the Commissioner's approval in the prescribed circumstances
and manner.

(6) Where a trade-mark, trade name or other similar indication is used in
association with a denomination approved by the Commissioner pursuant to this
section, the denomination must be easily recognizable.

Section 15

After the grant of the plant breeder's rights respecting any new variety,
every person designating the variety for the purposes of the sale of propaga-
ting material thereof by that person, whether before or after the expiration
of the term of the grant of those rights, shall only use the denomination ap-
proved by the Commissioner pursuant to section 14.

Section 16

Nothing in section 14 or 15 authorizes or requires any person to use, or
the Commissioner to approve any person's use of, a denomination to the preju-
dice of any prior right of another person to the use of any designation.

SUMMARY DISPOSITION OF APPLICATIONS
Section 17

(1) The Commissioner may reject an application for the grant of plant
breeder's rights if any incompatibility with this Act or the regulations ap-
pears with regard to the application and, without limiting the generality of
the foregoing, the Commissioner may reject an application if it appears

(a) that the variety in respect of which the application is made is not
a new variety; or

(b) that the person making the application is not entitled in accordance
with section 7 or 8 to do so.

(2) The Commissioner shall not reject the application of a person for the
grant of plant breeder's rights without first giving the person notice of the
objections to it and of the grounds for those objections as well as a reason-
able opportunity to make representations with respect thereto.

Section 18

An applicant may, within the period prescribed for so doing, or with leave
given by the Commissioner at the applicant's request after the expiration of
that period, add to or alter the denomination proposed by that applicant pur-
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suant to section 14 or the description of the new variety for the purposes of
the application.

PROTECTIVE DIRECTIONS
Section 19

(1) An application for the grant of plant breeder's rights may include an
application, accompanied by the fee prescribed in respect thereof, to the
Commissioner for a protective direction respecting the plant variety in rela-
tion to which the application is made.

(2) Every person applying for a protective direction in accordance with sub-
section (1) shall undertake not to sell during the subsistence thereof propa-
gating material of the plant variety unless the sale is made in good faith for
purposes of scientific research, is part of a transaction involving the sale
of the plant breeder's rights or consists of the sale of propagating material
for the purpose of accumulating stock for subsequent resale to that person.

(3) Subject to subsection (4), where the undertaking required by subsec-
tion (2) is given, the Commissioner shall grant a protective direction to the
person giving the undertaking and anything done while the protective direction
is in force that, if the plant breeder's rights respecting the plant variety
were granted, would constitute an infringement of those rights is actionable
pursuant to this section as if it were such an infringement.

(4) Where the Commissioner has reason to suspect that a person whose applica-
tion for the grant of plant breeder's rights includes an application for a
protective direction is not entitled in accordance with section 7 or 8 to make
the application for that grant, the Commissioner shall refuse to grant the
protective direction.

(5) The Commissioner shall not refuse to grant a protective direction to a
person without first giving the person notice of the objections to it and of
the grounds for those objections as well as a reasonable opportunity to make
representations with respect thereto.

Section 20

(1) The Commissioner may withdraw a protective direction if the person to whom
it was granted so requests and, notwithstanding the absence of any such
request, the Commissioner shall withdraw a protective direction if the Commis-
sioner is satisfied that

(a) the person to whom it was granted has given an undertaking, whether
or not for consideration, not to institute proceedings pursuant to
section 19; or

(b) a breach of the undertaking given by the person pursuant to sub-
section 19(2) has occurred.

(2) Section 36 applies, with such modifications as the circumstances require,
in respect of the withdrawal of a protective direction as that section applies
in respect of the revocation of plant breeder's rights.
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Section 21

As soon as an application for the grant of plant breeder's rights that
includes an application for a protective direction is disposed of, whether by
grant or refusal to grant those rights or otherwise, the protective direction
lapses if it is in force at the time of that disposal.

CONSIDERATION AND DISPOSITION OF APPLICATIONS
Section 22

(1) A person who considers that an application of which particulars have been
published pursuant to section 70 ought to be refused

(a) on any ground that constitutes a basis for rejection pursuant to
section 17, or

(b) in so far as an exemption referred to in subparagraph 75(1)(k)(i) is
requested in the application,

may, on payment of the prescribed fee, except in the case of an objection made
for the purpose of this subsection under the authority of the Minister of Con-
sumer and Corporate Affairs after notice under subsection 70(2), file with the
Commissioner, within the prescribed period after the date of publication, an
objection specifying that person's reasons for so considering.

(2) As soon as practicable after the filing of an objection pursuant to
subsection (1), the Commissioner shall send a copy of the objection to the
person in respect of whose application the objection is filed, unless the Com-
missioner rejects the objection in accordance with subsection (3).

(3) Where it appears to the Commissioner that there is good reason for rejec-
ting an objection referred to in subsection (2), the Commissioner shall give
the person making the objection a reasonable opportunity to show cause why the
objection should not be rejected and, if the person shows the Commissioner no
such cause, the Commissioner shall reject the objection and give notice accor-
dingly to the person.

(4) Where an objection to an application is filed with the Commissioner and
is not rejected in accordance with subsection (3), the Commissioner shall not
make or refuse the grant of plant breeder's rights on the application until the
Commissioner has considered the objection and given the persons making the
objection and application a reasonable opportunity to make representations with
respect thereto.

(5) Where the Commissioner upholds an objection made under this section, the
Commissioner shall refuse the application or request therein for exemption
accordingly.

Section 23

(1) After the publication under section 70 of the particulars of an applica-
tion, the Commissioner shall, in order to ascertain whether it conforms to
this Act, consider the application and all documents and any other material
that are submitted to the Commissioner in connection with the application.

CANADA ACT - page 10



Plant Variety Protectién - No. 62 19

(2) For the purpose of determining whether the plant variety to which an
application under consideration pursuant to subsection (1) relates is a new
variety, the Commissioner shall require such tests and trials with the plant
variety, under such conditions, as the Commissioner deems necessary or expe-
dient.

(3) The person on whose part material is submitted for consideration pursuant
to subsection (1) shall, for the purposes of tests and trials with the plant
variety in question, without prejudice to the requirements of subsection 9(1)
and at such time and place as the Commissioner directs,

(a) pay the appropriate prescribed examination fee; and
(b) furnish any
(i) propagating materials,

(ii) information, whether by way of photographs, drawings, docu-
mentation or otherwise, respecting the plant variety, and

(iii) specimens of the plant variety or of parts of it

that the Commissioner considers necessary for those purposes.

Section 24

(1) Where the Commissioner is able to obtain from an appropriate authority in
any country such official results of tests and trials with the plant variety
referred to in subsection 23(2) as the Commissioner considers acceptable, the
Commissioner may rely on those results and the costs incurred in obtaining
them pursuant to this subsection shall be paid to the Commissioner by the
person to whom the Commissioner is authorized by subsection 23(3) to give
directions for payment of such examination fee as may be payable for the pur-
poses of tests and trials with the plant variety.

(2) The Commissioner may submit to the appropriate authority in a country of
the Union or an agreement country, in order that any necessary tests and trials
may be undertaken in that country with the plant variety in question, anything
furnished in support, as required by subsection 9(1), of an application or in
compliance with subsection 23(3) and the Commissioner may accept such results
of any of the tests and trials as are furnished by that authority.

Section 25

Subject to the regulations, where an objection to an application has been
filed under section 22, the Commissioner shall not, before disposal of the
objection, carry out in respect of the application any functions of the Commis-
sioner under section 23 or 24.

Section 26

(1) An application shall be deemed to have been abandoned on failure of the
applicant to prosecute the application, whether in default of compliance with
subsection 23(3) or of payment of any fee pursuant to subsection 27(3) or
otherwise, within the prescribed period after the taking on the part of the
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Commissioner, with respect to the application, of any action of which the Com-
missioner gives notice to the applicant.

(2) An application deemed abandoned pursuant to subsection (1) may be rein-
stated

(a) within the prescribed time and on payment of the prescribed fee; or

(b) on petition presented to the Commissioner within the prescribed time
subsequent to the time referred to in paragraph (a) and on payment of the
prescribed fee if the petitioner satisfies the Commissioner that the
failure to prosecute the application was not reasonably avoidable.

GRANT, REFUSAL AND DISPOSAL OF PLANT BREEDER'S RIGHTS
Section 27

(1) Where the Commissioner approves a denomination proposed by an applicant
pursuant to section 14 and, after consideration of the application in accor-
dance with subsection 23(1) and evaluation of the results of any tests and
trials carried out with the plant variety to which the application relates, the
Commissioner is satisfied that the application

(a) 1is made by the applicant with respect to a new variety, and

(b) otherwise conforms to this Act,

the Commissioner shall, except in the <circumstances described 1in para-
graph (2)(b), grant plant breeder's rights respecting that new variety to the
applicant in accordance with subsection (3).

(2) Where the Commissioner

(a) 1is not satisfied, after consideration of an application and evalua
tion of results, as described in subsection (1), or

(b) has, pursuant to paragraph 20(l)(b), withdrawn a protective direction
and finds no reason considered by the Commissioner to be sufficient for
nevertheless granting the plant breeder's rights to the applicant to whom
the protective direction was granted,

the Commissioner shall refuse the application.

(3) The Commissioner shall, on payment of the prescribed fee in respect of the
grant under subsection (1) of plant breeder's rights,

(a) enter in the register the particulars required by section 63 in re-
lation to the new variety in respect of which the rights are granted; and

(b) make the grant by issuing a certificate of registration in respect
thereof to the applicant.

(4) The Commissioner shall not refuse the application of a person for the
grant of plant breeder's rights without first giving the person notice of the
objections to it and of the grounds for those objections as well as a reason-
able opportunity to make representations with respect thereto.
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(5) Where a certificate of registration issued pursuant to paragraph (3)(b)
is destroyed or 1lost, a certified copy may be issued in lieu thereof on
payment of the prescribed fee.

Section 28

Where the Commissioner grants plant breeder's rights to persons constitu-
ting a remainder mentioned in subsection 7(2) or to other joint applicants, the
grant shall be in the names of all those persons or other joint applicants.

Section 29

The grant of the plant breeder's rights respecting a plant variety is
subject to any conditions related to its category that are prescribed for the
purpose of requiring the holder of those rights to authorize, pursuant to
paragraph 5(1)(d), the doing of an act described in paragraphs 5(1l)(a) to (c).

MAINTENANCE OF PROPAGATING MATERIAL
Section 30

(1) A holder of the plant breeder's rights respecting a plant variety shall

(a) ensure that the holder is in a position, throughout the period of
registration of the holder as such, to furnish the Commissioner at the
Commissioner's request with such propagating material of that variety as
is capable of so producing it that its identifiable characteristics cor-
respond with those taken into account for the purpose of granting those
rights; and

(b) provide the Commissioner at the Commissioner's request with such fa-
cilities, free of charge, and with such information as the Commissioner
deems necessary in order to be satisfied that the holder is causing the
propagating material to be maintained and is otherwise complying with pa-
ragraph (a).

(2) Facilities requested under paragraph (1l)(b) may include facilities for
inspection and the Commissioner has power to undertake the inspection accor-
dingly for the purposes of that paragraph.

ASSIGNMENT OF PLANT BREEDER'S RIGHTS
Section 31
(1) The Commissioner shall be, in the prescribed manner and within the pre-
scribed period after the holder of plant breeder's rights has assigned them,
(a) informed of the name and address of the assignee; and

(b) furnished with such proof of service of a notice of the assignment
on any person granted any of those rights by licence under section 32 as
is prescribed or as the Commissioner, in the absence or in lieu of any-
thing so prescribed or in addition thereto, requires.
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(2) An assignee who has not complied with subsection (1) may not be registered
as the holder of the plant breeder's rights.

(3) An assignment of plant breeder's rights is void against a subsequent
assignee thereof for valuable consideration without notice who is registered
as the holder of the rights unless, before the subsequent assignee is so re-
gistered, the person to whom that assignment is made is registered as holder
of the rights.

COMPULSORY LICENCES
Section 32

(1) Subject to this section and the requlations, the Commissioner shall, on
application by any person, where the Commissioner considers that it 1is ap-
propriate to do so, confer on the person in the form of a compulsory licence
rights to do any thing that the holder might authorize another person to do
pursuant to paragraph 5(1)(d).

(2) In disposing of an application for, and settling the terms of, a compul-
sory licence pursuant to this section in relation to any plant variety, the
Commissioner shall endeavour to secure that

(a) the plant variety is made available to the public at reasonable
prices, is widely distributed and is maintained in quality; and

(b) there is reasonable remuneration, which may include royalty, for the
holder of the plant breeder's rights respecting the plant variety.

(3) A compulsory licence under this section may include terms requiring the
holder of the plant breeder's rights affected by the licence to make propaga-
ting material available to the holder of the compulsory licence.

(4) The Commissioner may at any time, on representations made by any inter-
ested person, extend, 1limit, vary or revoke a compulsory licence granted
pursuant to this section.

(5) The Commissioner shall not dispose of any application for, or settle the
terms of, a compulsory licence pursuant to this section or exercise juris-
diction pursuant to subsection (4) without giving interested persons who will
be adversely affected by the Commissioner's decision a reasonable opportunity
to make representations with respect thereto pursuant to such notice as the
Commissioner deems it appropriate to give.

(6) No compulsory licence that is an exclusive licence shall be granted
pursuant to this section.

Section 33

(1) A person applying for a compulsory licence may be granted it pursuant to
section 32, whether or not that or any other person has a licence, including
an exclusive licence granted by the holder, in relation to the plant breeder's
rights that the compulsory licence affects.
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(2) An agreement is invalid to the extent that it purports to bind any person
not to apply for a compulsory licence or to apply for a grant thereof on any
particular terms.

ANNULMENT AND REVOCATION OF GRANTS
Section 34

The Commissioner may, prior to the end of the term fixed by subsec-
tion 6(1) for a grant of plant breeder's rights, annul the grant if the Com-
missioner is satisfied that the requirements specified in paragraph 4(2)(a) or
the conditions specified in subsection 7(1) were not fulfilled.

Section 35

(1) The Commissioner may, prior to the end of the term fixed by subsec-
tion 6(1) for a grant of any plant breeder's rights, revoke the rights if the
Commissioner is satisfied that

(a) their holder has failed to comply with paragraph 30(l)(a):;

(b) their holder has failed, within the prescribed period, to comply
with any request of the Commissioner referred to in section 30;

(c) the applicant for the grant of those rights committed a breach of an
undertaking given by the applicant under subsection 19(2);

(d) their holder has failed, within the prescribed period, to pay the
fee required under subsection 6(2); or

(e) there has been a failure to meet any obligation imposed by, and for
the benefit of the holder of, a compulsory licence affecting any such
rights by virtue of section 32.

(2) Nothing in paragraph (l)(e) prejudices any remedies lawfully available,
apart from subsection (1), to a holder of a compulsory licence.

Section 36

(1) The Commissioner shall, before annulling a grant of plant breeder's
rights or revoking those rights, give notice in writing that the Commissioner
proposes to annul the grant or revoke the rights and the grounds on which the
Commissioner proposes to do so to

(a) the holder of those rights;

(b) any person licensed under section 32 to exercise any of those
rights; and

(c) any person who appears to the Commissioner to be otherwise suffi-
ciently interested in any of those rights.

(2) Within

(a) the prescribed period after the date on which notice is given under
subsection (1), or

(b) such further period as the Commissioner may allow,
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any interested person may file with the Commissioner an objection against the
intended annulment or revocation to which the notice relates.

(3) Where, under subsection (2), an interested person files an objection
against any intended annulment or revocation, the Commissioner shall not carry
out the intention or otherwise dispose of the objection unless the Commissioner
has taken into account any representations made by interested persons with re-
spect to the matters in question.

(4) Interested persons having objections to file in accordance with subsec-
tion (2) or representations to make for the purposes of subsection (3) shall
be given a reasonable opportunity to do so pursuant to such notice as the Com-
missioner deems appropriate, but nothing in this subsection prejudices the re-
quirements of subsection (1).

Section 37

The Commissioner's intention to annul the grant of plant breeder's rights
pursuant to section 34 or to revoke them pursuant to section 35 shall be car-
ried out on the grounds set out in the notice referred to in subsection 36(1)
unless the grounds are shown to be false or, in the case of grounds specified
in paragraphs 35(1)(b) to (e), any other cause considered by the Commissioner
to be sufficient for abandoning that intention is shown.

SURRENDER OF PLANT BREEDER'S RIGHTS

Subsection 38

(1) The holder of the plant breeder's rights respecting a plant variety may
surrender those rights by giving the Commissioner notice to that effect and,
in the case of rights affected by a compulsory licence granted under sec-
tion 32, by satisfying the Commissioner that a copy of the notice has been
given to the holder of that licence.

(2) No surrender of plant breeder's rights shall affect any liability for any
fee due and payable in respect of those rights before the surrender.

AGENTS
Section 39

(1) Where a holder of plant breeder's rights, in the case of an individual,
is not resident in Canada or, in the case of a corporation, does not have its
registered office in Canada, the holder shall have an agent in respect of
those rights who is resident in Canada.

(2) Notwithstanding anything in this Act, where an applicant or a holder of
plant breeder's rights fails to
(a) comply with subsection 9(2) or subsection (1), or

(b) furnish the Commissioner, in writing, with the name and address of a
new agent or with a new and correct address, as the case may require, on
notice from the Commissioner that
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(i) the agent of the applicant or holder has died or, pursuant to
section 40, is refused continued recognition by the Commissioner, or

(ii) a letter sent by ordinary mail to the agent of the applicant or
holder at the agent's address of which the Commissioner 1last had
notice has been returned undelivered,

the Commissioner or the Federal Court may, without requirement of service on
the applicant or holder, dispose of any proceedings under this Act after the
continuance of that failure for the prescribed period or any further period
allowed by the Commissioner or the Federal Court, as the case may be.

(3) Nothing in subsection (2) affects any consequences, other than those for
which that subsection provides, that the applicant or holder may, at law,
suffer as a result of any failure described in paragraph (2)(a) or (b).

Section 40

The Commissioner may, for any gross misconduct or prescribed cause or any
other reasonable cause considered by the Commissioner to be sufficient, refuse
to recognize, or to continue to recognize, any person as authorized by an ap-
plicant or a holder of plant breeder's rights to act in the capacity of agent.

CIVIL REMEDIES
Section 41

(1) A person who infringes plant breeder's rights is liable to the holder
thereof and to all persons claiming under the holder for all damages that are,
by reason of the infringement, sustained by the holder or any of those persons
and, unless otherwise expressly provided, the holder shall be made a party to
any action for the recovery of those damages.

(2) In an action for infringement of plant breeder's rights that is before a
court of competent jurisdiction, the court or a judge thereof may make any
interim or final order sought by any of the parties and deemed just by the
court or judge, including provision for relief by way of injunction and recov-
ery of damages and generally respecting proceedings in the action and, without
limiting the generality of the foregoing, may make an order

(a) for restraint of such use, production or sale of the subject-matter
of those rights as may constitute such an infringement and for punishment
in the event of disobedience of the order for that restraint;

(b) for compensation of an aggrieved person;
(c) for and in respect of inspection or account; and
(d) with respect to the custody or disposition of any offending material,

products, wares or articles.

(3) An appeal lies from any order under subsection (2) under the same circum-
stances and to the same court as from other judgments or orders of the court
in which the order is made.
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Section 42

(1) An action for infringement of plant breeder's rights may be brought in
the court of record that, in the province in which the infringement is alleged
to have occurred, has jurisdiction pecuniarily to the amount of the damages
claimed and that, in relation to other courts of the province, holds its
sittings nearest to the place of residence or place of business of the defen-
dant.

(2) The court in which an action is brought in accordance with subsection (1)
shall decide the action and determine costs, and assumption of jurisdiction by
the court is of itself sufficient proof of jurisdiction.

(3) Nothing in this section impairs the jurisdiction of the Federal Court
under section 43.

Section 43

(1) The Federal Court has jurisdiction to entertain an action or proceeding,
other than the prosecution of an offence, for the enforcement of a provision
of this Act or a right or remedy conferred or defined thereby.

(2) Subject to section 44, the Federal Court has exclusive original jurisdic-
tion, on the application of the Commissioner or of any interested person, to
order that any entry in the register be struck out or amended on the ground
that, at the date of that application, the entry as it appears on the register
does not indicate with accuracy, to the extent of any requirement thereof by
virtue of section 63, existing rights of the person appearing to be the regis-
tered holder of the plant breeder's rights to which that entry relates.

(3) Subject to section 44, plant breeder's rights may, at the instance of the
Attorney General of Canada or an interested person, be declared invalid
by the Federal Court, but only on the following grounds:

(a) a requirement specified in paragraph 4(2)(a) was not fulfilled;

(b) a condition specified in paragraph 7(1l)(a), (b) or (c) was not ful-
filled; or

(c) the holder has not complied with paragraph 30(l)(a).

(4) A person who has reasonable cause to believe that any thing done or
proposed to be done by that person might be alleged by the holder of plant
breeder's rights to constitute an infringement of those rights may, subject to
subsection (5), bring an action in the Federal Court against the holder for a
declaration that the thing so done or proposed to be done does not or would not
constitute an infringement.

(5) A plaintiff, except the Attorney General of Canada or the attorney general
of a province, in an action referred to in subsection (4) shall, before procee-
ding therein, give security for the costs of the holder in such csum as the
Court may direct.

(6) A defendant in an action for infringement of plant breeder's rights is not
required to give any security for the purpose of obtaining a declaration under
subsection (4).
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Section 44

No person who has actual notice of a decision given by the Commissioner
and a right to its review pursuant to any regqgulations made under para-
graph 75(1)(m) or a right of appeal from that decision or any decision given
on its review is entitled to institute any proceeding under subsection 43(2)
or (3) calling into question the decision given by the Commissioner or on the
review.

Section 45

(1) A person authorized pursuant to paragraph 5(1)(d) or licensed to exercise
plant breeder's rights may, subject to any agreement between the holder of the
rights and that person,

(a) call on the holder to take proceedings for infringement of the
rights; and

(b) where the holder refuses or neglects to take proceedings within the
prescribed period after being called on under paragraph (a) to do so,
institute in the name of that person, making the holder a defendant, pro-
ceedings for infringement as if that person were the holder.

(2) A holder who is made a defendant pursuant to paragraph (l1)(b) is not
liable for any costs unless the holder takes part in the proceedings.

Section 46

A defendant in an action for infringement of plant breeder's rights may
plead as a matter of defence any of the following grounds but no others, in
relation to the invalidity of the plant breeder's rights:

(a) that a requirement specified in paragraph 4(2)(a) was not fulfilled;

(b) that a condition specified in paragraph 7(l)(a), (b) or (c) was not
fulfilled; or

(c) that the holder has not complied with paragraph 30(1)(a).

Section 47

In an action or proceeding respecting plant breeder's rights that is au-
thorized to be had or taken before a court in Canada pursuant to this Act, a
document purporting to be a certificate of the grant of protection of a plant
variety by the appropriate authority in a country of the Union or an agreement
country or to be a certified copy of an official document relating to any such
protection, if the certificate respecting the grant or copy purports to be
signed by the proper officer of the government of the country, is admissible
in evidence without proof of the signature or official character of the person
appearing to have signed the document.
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Section 48

The costs of the Commissioner in proceedings before any court under this
Act are in the discretion of the court but the Commissioner shall not be or-
dered to pay the costs of any other of the parties.

Section 49

(1) A certificate of a decision of the Federal Court or the Supreme Court of
Canada holding plant breeder's rights to be invalid shall, at the instance of
the person filing it to make it of record in the Plant Breeders' Rights Office,
be noted in relation to those rights in the register.

(2) A decision holding or refusing to hold plant breeder's rights invalid is
subject to appeal to any court having appellate jurisdiction in other cases
decided by the court by which that decision was made.

Section 50

(1) An appeal lies to the Federal Court from a decision on review under any
regulations made pursuant to paragraph 75(1)(m) or from a decision of the
Commissioner, other than a decision subject to review under any such regula-
tions, where the decision on review is given in respect of, or the Commis-
sioner's decision is, a decision

(a) disposing of an application for the grant of plant breeder's rights,
an objection filed under section 22 or a petition presented under para-
graph 26(2)(b);

(b) determining whether or not

(i) annulment of the grant of plant breeder's rights 1is required
by section 13,

(ii) the grant of a protective direction is to be refused, or

(iii) any condition described 1in paragraph 20(1)(a) or (b) is
fulfilled;

(c) settling terms referred to in subsection 32(2) or determining remu-
neration or any other matter in disposing of an application for a compul-
sory licence;

(d) determining whether or not to extend, limit, vary or revoke such a
licence or determining the extent or manner of any such extension, limi-
tation or variation;

(e) determining whether or not to carry out any intention referred to in
section 37 or subsection 66(3); or

(f) exercising any authority conferred on the Commissioner by section 40.

(2) An appeal under subsection (1) shall be brought within two months after
the date on which the decision is made or within such further time as the’
Federal Court may allow, either before or after the expiration of the two
months.
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Section 51

(1) Subject to subsection 67(4), where any appeal or other proceedings have
been instituted in the Federal Court under any provision of this Act, the
Commissioner shall, at the request of any party to the proceedings and on pay-
ment of the prescribed fee, transmit to the Court all records and documents on
file in the Plant Breeders' Rights Office that relate to the matters in ques-
tion in the proceedings.

(2) Transmission to the Federal Court by the Commissioner of certificates of
entries, certified copies or certified extracts made under the authority of
the Commissioner and admissible pursuant to subsection 60(2) or 64(2) or sec-
tion 65, to the extent that the contents of those records or documents are
composed of the entries or shown in the copies or extracts, satisfies the re-
quirements of subsection (1l).

Section 52

A certified copy of every judgment or order made by the Federal Court or
the Supreme Court of Canada in relation to any plant breeder's rights that are
recorded or to be recorded on the register or for which an application is
pending shall be filed with the Commissioner by an officer of the registry of
the Federal Court.

OFFENCES
Section 53

(1) Every person commits an offence who wilfully discloses any information
with regard to any variety in respect of which an application for plant
breeder's rights is made or with regard to the business affairs of the appli-
cant that was acquired by that person in performing any functions under this
Act except where the information is disclosed

(a) to the Minister, the advisory committee or the Commissioner or to any
other person for the purposes of the performance by that other person of
any functions pursuant to this Act or of any duties in an official capac-
ity for enforcement of this Act; or

(b) in compliance with any requirements imposed by or under this Act or
by virtue of any power lawfully exercised in the course or for the pur-
poses of any judicial proceedings.

(2) Every person commits an offence who

(a) wilfully contravenes section 15;

(b) for the purposes of selling any propagating material for propagation
or multiplication, wilfully designates the material by reference to

(i) a denomination different from any denomination registered in
respect of the plant variety of which the material is propagating
material,

(ii) a denomination registered in respect of a plant variety of
which the material is not propagating material, or
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(iii) a denomination corresponding so closely to a registered de-
nomination as to mislead; or

(c) knowingly, for the purpose of selling any propagating material for
propagation or multiplication, represents falsely that the material is
propagating material of, or is derived from, a plant variety in respect
of which plant breeder's rights are held or have been applied for.

(3) Every person commits an offence who, in relation to the administration
of this Act, knowingly

(a) makes any false representation;

(b) makes or causes to be made any false entry in the register or any
record;

(c) makes or causes to be made any false document or any alteration,
false in a material respect, in the form of a copy of any document; or

(d) produces or tenders any document containing false information.
(4) An individual who commits an offence under subsection (1), (2) or (3)

(a) 1is liable on summary conviction to a fine of not more than five
thousand dollars; or

(b) is 1liable on conviction on indictment to a fine of not more than
fifteen thousand dollars or to imprisonment for a term not exceeding three
years, in the case of an offence under subsection (1) or (2), or five
years, in the case of an offence under subsection (3), or to both.

(5) A corporation that commits an offence under subsection (1), (2) or (3)

(a) 1is liable on summary conviction to a fine of not more than twenty-
five thousand dollars; or

(b) 1is liable on conviction on indictment to a fine the amount of which
is in the discretion of the court.

(6) In this section, "representation" includes any manner of express or
implied representation, by whatever means it is made.

Section 54

A certificate purporting to be signed by an officer of the Plant Breeders'
Rights Office who is appointed or designated a principal examiner, stating that
a substance or a sample submitted to that examiner by any other officer of that
Office has been examined by that examiner and stating the result of the exami-
nation is admissible in evidence in any prosecution for an offence under this
Act without proof of the signature or official character of the person appear-
ing to have signed the certificate and, in the absence of evidence to the con-
trary, is proof of the statements contained in the certificate.
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PLANT BREEDERS' RIGHTS OQFFICE
Section 55
(1) This Act shall be administered by the Minister.

(2) There shall be attached to the Department of Agriculture an office to be
called the Plant Breeders' Rights Office and to be staffed pursuant to sub-
section (3) and section 56.

(3) Such officers and employees as are necessary for the administration of
this Act shall be appointed in accordance with the Public Service Employment
Act.

Section 56

(1) A Commissioner of Plant Breeders' Rights shall be appointed in accordance
with the Public Service Employment Act.

(2) Subject to section 58, the Commissioner shall receive all applications,
fees, papers, documents and materials submitted for plant breeders' rights,
shall do all things necessary for the granting of plant breeders' rights and
for the exercise of all other powers conferred, and the discharge of all other
duties imposed, on the Commissioner by or pursuant to this Act or the regula-
tions and shall have the charge and custody of the register, books, records,
papers and other things belonging to the Plant Breeders' Rights Office.

(3) Where the Commissioner is absent or unable to act or the office of
Commissioner is vacant, such other officer as may be designated by the Minister
shall, in the capacity of Acting Commissioner, exercise the powers and perform
the duties of the Commissioner.

Section 57

A person who has been appointed as an officer or employee of the Plant
Breeders' Rights Office may not, during the period for which the person holds
the appointment and for one year thereafter, apply for the grant of any plant
breeder's rights or acquire directly or indirectly, except under a will or on
an intestacy, any right or interest in any such grant.

Section 58

(1) The Commissioner may in writing authorize, either generally or particu-
larly, such officers or employees of the Plant Breeders' Rights Office as the
Commissioner deems fit to exercise and perform, subject to any general or
special directions given or conditions attached by the Commissioner, all or any
of the powers conferred and duties imposed on the Commissioner by or pursuant
to this or any other Act.

(2) Every person purporting to act pursuant to any authorization under this
section shall, in the absence of evidence to the contrary, be presumed to be
acting in accordance with the terms of the authorization.
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Section 59

(1) The Commissioner

(a) for the purposes of carrying out and evaluating the results of tests
and trials referred to in section 23, may engage the services of persons
other than officers or employees appointed pursuant to section 55 or 56
and pay to those persons fees in accordance with a scale determined by the
Minister, with the approval of the Treasury Board, in respect of their
services; and

(b) may constitute panels of persons, whether appointed or engaged pur-
suant to section 55 or 56 or paragraph (a), which have the function of
conducting examinations for purposes described in that paragraph and of
advising the Commissioner as to

(i) the examinations necessary or expedient for those purposes, and

(ii) the results of those examinations.

(2) Nothing in subsection (1) prejudices any discretion exercisable by the
Commissioner.

Section 60

(1) The Commissioner shall cause a seal to be made for the purposes of this
Act and each certificate issued pursuant to paragraph 27(3)(b) to be sealed
with that seal and may cause any other instrument or copy of any document
issuing from the Plant Breeders' Rights Office to be so sealed.

(2) Every court, judge and person shall take notice of the seal of the Plant
Breeders' Rights Office and shall admit impressions of the seal in evidence
without proof thereof and shall take notice of and admit in evidence, without
further proof and without production of the originals, all copies or extracts
certified under the seal to be copies of or extracts from documents on file in
that Office.

Section 61

Where any time limit or period of limitation specified by or under this
Act expires on a day when the Plant Breeders' Rights Office is closed for
business, that time limit or period of limitation shall be deemed to be ex-
tended to the next day when that Office is open for business.

RECORDS
Section 62
The Commissioner may prepare an index of names, together with descriptions
comprising particulars of distinguishing identifiable characteristics, of such

plant varieties in each of the prescribed categories as are ascertainable by
the Commissioner to exist as a matter of fact within common knowledge.
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Section 63

The Commissioner shall keep a register of plant breeders' rights and,
subject to the payment of any fee or charge required by or under this Act to
be paid in the case of any entry in the register, the Commissioner shall enter
in it

(a) the prescribed category to which each new variety belongs;

(b) the denomination of the variety, and any change thereof approved
pursuant to subsection 14(5);

(c) the full name and address of the breeder of that variety;

(d) the name and address of the person whom the Commissioner is satis-
fied, in the manner provided by or under this Act, ought to be registered
as the holder of the plant breeder's rights respecting that variety;

(e) the date of the grant of plant breeder's rights respecting that va-
riety;

(f) the date of, and the reason for, any termination or invalidation of
plant breeder's rights;

(g) if plant breeder's rights are the subject of a compulsory licence
under section 32, a statement to that effect;

(h) the prescribed particulars of each application for the grant of plant
breeder's rights and of any abandonment or withdrawal of the application
and, where a protective direction is granted, a statement to that effect;
and

(i) the prescribed particulars, subject to the provisions of this Act and
the regulations, that are considered by the Commissioner to be appropriate
for entry in the register.

Section 64

(1) The register is evidence of all matters entered in it as directed or
authorized by this Act.

(2) A document purporting to be a copy of any entry in, or an extract of any
contents of, the register and to be certified by the Commissioner to be a true
copy or extract is evidence of the entry or contents without further proof or
production of the register.

Section 65

A certificate purporting to be made by the Commissioner to the effect that
an entry has or has not been made in the register or that any other thing au-
thorized by or under this Act to be done in the course of the administration
of this Act has or has not been done is evidence of the matters specified in
that certificate.
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(1) Subject to subsection (2), the Commissioner may, on such terms, if any, as
the Commissioner deems proper, authorize

(a) the correction of any clerical error or error in translation
appearing in a certificate of registration issued pursuant to
paragraph 27(3)(b), in an application for plant breeder's rights, in any
document filed for the purposes of such an application or in the register
or index;

(b) the amendment of any document that belongs to the Plant Breeders'
Rights Office and in respect of which no express provision for its amend-
ment is made in this Act; and

(c) the condonation or correction of any procedural irregularity in any
proceedings subject to the authority of the Commissioner.

(2) Any power conferred by subsection (1) may, of the Commissioner's own
motion or on request in writing, be exercised if, but only if, that exercise
of the power is in the interests of the due administration of this Act and is
not prejudicial to the interests of justice.

(3) The Commissioner, if intending to exercise any power pursuant to sub-
section (1), shall give notice of the intention to each person appearing to
the Commissioner to have an interest in the matter and shall not carry out the
intention without first giving that person a reasonable opportunity to make
representations with respect thereto.

Section 67

(1) An application for the grant of plant breeder's rights and other docu-
ments filed with the Commissioner in connection with any such rights shall,
subject to subsection (3), be preserved for the prescribed periods.

(2) Subject to subsection (4),
(a) the register,
(b) the index, and

(c) any documents referred to in subsection (1) that are prescribed for
the purposes of this subsection or that may properly, in the opinion of
the Commissioner, be open for inspection by the public,

shall be open for inspection, on payment of the prescribed fees, during busi-
ness hours at the Plant Breeders' Rights Office and the Commisioner shall, on
request and on payment of the prescribed fee, furnish any person with a copy
of, or certificate with regard to, an entry in the register or index or with a
copy of any such document.

(3) Where an application for plant breeder's rights has been withdrawn, the
Commissioner shall return to the applicant at the address indicated in the
application all the papers and other material submitted in connection with the
application but, to any extent to which it is impracticable for the Commis-
sioner to do so, and on the expiration of the prescribed period for so doing,
the Commissioner shall destroy the material.
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(4) An application for plant breeder's rights and any document or instrument
that accompanies it shall not, except with the consent of the applicant or by
order of a court for the purposes of proceedings before it, be published by the
Commissioner or be open to public inspection at any time before particulars of
the application are published in the "Canada Gazette" pursuant to section 70.

Section 68
(1) A notice or other document required to be given or transmitted to any
person pursuant to this Act may be given or transmitted
(a) by delivering it to the person;

(b) by sending it by registered mail addressed to the person at any place
pursuant to notice thereof given by the person or, if no such notice is
given, at the person's usual or latest known address in Canada; or

(c) 1in any other manner prescribed.
(2) Where any notice or other document is sent by registered mail pursuant to
subsection (1), it shall, in the absence of evidence to the contrary, be deemed

to be given or transmitted at the time at which the registered letter contai-
ning it would be delivered in the ordinary course of post.

Section 69

A defect in a notice given pursuant to this Act, if the notice is such as
to intelligibly and substantially effect the required notification, shall not
render unlawful any administrative action executed in respect of the matter to
which the notice relates and shall not be a ground for exception to any legal
proceeding that may be taken in respect of that matter.

PUBLICATION
Section 70
(1) The Commissioner shall cause to be published in the "Canada Gazette" such
particulars of the following as are prescribed:
(a) every application that is not rejected pursuant to section 17;

(b) every request included pursuant to subsection 9(1) in an application
that is not rejected pursuant to section 17;

(c) every application for a protective direction;
(d) every grant or withdrawal of a protective direction;
(e) every grant or refusal to grant plant breeder's rights;

(f) every assignment of plant breeder's rights of which the Commissioner
is informed;

(g) every application for a compulsory licence;

(h) every grant or refusal to grant a compulsory licence and every thing
done under subsection 32(4) with respect to a compulsory licence; and

(i) every surrender of plant breeder's rights.
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(2) The Commissioner shall, cn causing particulers of a request referred to
in paragraph (1)(b) to be published, give nctice of the reguest to the Depart-
ment of Consumer and Corporate Affairs.

(3) In addition to the matters referred to in subsection (1), the Commissioner
shall cause to be published in the "Canada Gazette"

(a) such other matters as the Commissioner considers appropriate for pu-
blic information; and

(b) a notice of every refusal to grant a protective direction and of
every annulment under section 34 or revocation under section 35.

Section 71

(1) Where the volume of matters to be published in the "Canada Gazette" pur-
suant to section 70 is such as to warrant their inclusion wholly or partly in
a separate journal, the Commissioner may cause to be published periodically a
journal, to be called the Plant Varieties Journal, containing such of those
matters as the Commissioner, subject to any regqulations made pursuant to para-
graph 75(1)(g), considers expedient.

(2) The Commissioner shall, by publication in the "Canada Gazette", at least
twenty—-eight days before commencing the issue of the Plant Varieties Journal,
give notice of intention to do so.

(3) If at any time the volume of matters for the publication of which the
Plant Varieties Journal is available ceases to be such as described in subsec-
tion (1), the Commissioner may cause the issuing of the Plant Varieties Journal
to cease but, at least twenty-eight days before doing so, the Commissioner
shall, by publication in that Journal, give notice of intention to do so.

(4) For the purposes of this Act other than of subsections (2) and 75(2),
publication in the Plant Varieties Journal pursuant to this Act shall be deemed
to be publication in the "Canada Gazette" and references in this Act to the
"Canada Gazette" shall be construed accordingly.

Section 72

(1) Where in any civil, criminal or other proceedings a person's knowledge or
notice, at any time, of any matter is relevant for the purpose of determining
any question whether, pursuant to this Act, liability has been incurred, any
right has been acquired or any thing has been duly done, the person shall, for
that purpose, be deemed to have had the relevant knowledge or notice at that
time if, prior thereto, the matter or notice thereof is published in the
"Canada Gazette".

(2) Nothing in subsection (1) prevents any question referred to therein from
being determined on the ground that the person had the relevant knowledge or
notice, if lawfully attributable to the person, apart from that subsection.

CANADA ACT - page 28



Plant Variety Protection - No. 62 37

ADVISORY COMMITTEE
Section 73

(1) The Minister shall constitute an advisory committee on any terms and con-
ditions determined by the Minister.

(2) The advisory committee shall be composed of persons appointed by the
Minister from among representatives of organizations of breeders of plant va-
rieties, dealers in seeds, growers of seeds, farmers, horticulturists and of
any other interested persons considered appropriate by the Minister.

(3) The function of the advisory committee is to assist the Commissioner in
the application of this Act, including

(a) the manner in which the Act is to be applied in respect of each cat-
egory;

(b) the requirements applicable in respect of each category, including
those requirements relating to licensing; and

(c) the interpretation of the expressions "reasonable prices", "widely
distributed" and "reasonable remuneration" for the purposes of section 32.

(4) No terms or conditions determined under subsection (1) shall provide for
any remuneration to be payable to any of the persons acting on the advisory
committee, but those persons may be paid any reasonable travel and living ex-
penses incurred by them when engaged on the business of the committee while
absent from their ordinary places of residence.

Section 74

Nothing in this Act or the regulations shall be construed to impose any
obligation to conform to the advice of the advisory committee.

REGULATIONS
Section 75

(1) The Governor in Council may make regulations for carrying out the pur-
poses and provisions of this Act and, without limiting the generality of the
foregoing, may make regqulations

(a) determining the nature of any charges that a person may be required
to pay in respect of any services provided in the execution of any func-
tions by or under the authority of the Commissioner;

(b) 1limiting, extending or providing for the extension, whether before
or after the expiration, of the period for doing anything pursuant to
this Act;

(c) defining the meanings of the words and expressions "commercially ac-
ceptable", "description", "designation", "identifiable characteristics",
"recently prescribed category", "representations", ‘“"reasonably priced"
and "widely distributed" for the purposes of this Act;
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(d) requiring

(i) the publication in the "Trade Marks Journal" of prescribed
particulars respecting proposals, approvals and changes of denomi-
nations pursuant to section 14, and

(ii) notwithstanding anything in subsection 73(1), the advisory
committee's advice as a prerequisite for the execution of any func-
tions by the Minister or the Commissioner;

(e) establishing principles to be observed by the Commissioner in dis-
posing of applications for compulsory licences and, particularly, in com-
plying with subsection 32(2);

(f) giving effect to the terms of

(i) any convention with a view to the fulfilment of which any
country is prescribed as a country of the Union, and

(ii) any agreement with a view to the fulfilment of which any
country is prescribed as an agreement country,

and, notwithstanding anything in this Act, qualifying or curtailing any
rights, protection or other benefits under this Act to any extent condu-
cive to reciprocity between Canada and any such country;

(g) distinguishing the kind of matters to be published in any of the ways
contemplated by subsection 71(1);

(h) assigning powers or duties to persons appointed or engaged pursuant
to subsection 55(3), 56(1) or 59(1);

(i) providing for the organization, including fixing the times of opera-
tion and closure, of the Plant Breeders' Rights Office, panels constitu-
ted under paragraph 59(1)(b) and the business thereof;

(j) specifying or defining methods, procedural requirements or conditions
that shall be observed or may, at the discretion of the Commissioner, be
adopted or imposed for the purpose or in the course of instituting, pro-
ceeding on, dealing with or disposing of any applications, objections,
requests, representations, examinations, tests, trials or matters involv-
ing investigation or requiring determination by or under the authority of
the Commissioner;

(k) providing

(i) 1in relation to any category of plant, for any of the grants of
plant breeder's rights respecting new varieties of that category to be
made, at the applicant's request, on terms allowing an exemption, revo-
cable by the Commissioner, from compulsory licensing under section 32
or from the requirements of any conditions described in section 29 or
from both,

(ii) for the inclusion, in the terms of a grant referred to in
section 29 or subparagraph (i), of any terms in, on or subject to
which any conditions described in that section shall be imposed or
complied with or any exemption may, pursuant to that subparagraph, be
allowed or revoked, and
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(2)

(iii) for paragraph 35(1)(e) to apply to any obligations under any
of those conditions as that paragraph applies to an obligation under
the terms of a compulsory licence, and for the extended application of
subsection 35(1) and sections 36 and 37 accordingly;

(1) prescribing

(i) matters to be entered in, and the forms of, the register, the
index, applications for plant breeders' rights and any other record,
instrument or document to be kept, made or used pursuant to or for the
purposes of this Act,

(ii) all or any of the means by which or the factors or criteria by
reference to which, whether they are found in Canada or elsewhere,
common knowledge or the absence thereof may or shall be or ought not
to be regarded as established for the purposes of paragraph 4(2)(a)
or section 62,

(iii) the fees payable by a person in respect of any facilities
afforded by the Plant Breeders' Rights Office,

(iv) the time at or within which and the manner in which any charge,
the nature of which 1is determined under paragraph (a), or any
prescribed fee shall be paid,

(v) the circumstances in which any charge or fee referred to in
subparagraph (iv) may or shall be refunded in whole or in part, and

(vi) matters in respect of which the Commissioner is to be satis-
fied before an exemption referred tc in subparagraph (k)(i) may be
revoked;

(m) respecting the procedure for review of cases involving decisions gi-
ven by the Commissioner pursuant to any provision of this Act; and

(n) prescribing any matter required or authorized by this Act to be pre-
scribed.

Subject to subsection (3), a copy of each regulation that the Governor in

Council proposes to make pursuant to this Act shall be published in the
"Canada Gazette" and a reasonable opportunity shall be given to interested
persons to make representations with respect thereto.

(3)

(L)

Subsection (2) does not apply in respect of a proposed regulation that

(a) has been published pursuant to that subsection, whether or not it has
been amended as a result of representations made pursuant to that subsec-
tion; or

(b) makes no material substantive change in an existing regqulation.

SEEDS ACT
Section 76

Nothing provided or granted by or under this Act shall be construed as

conferring authority for

(a) any seed to be sold, imported, exported or advertised, or
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(b) any name, mark or label to be applied in connection with any seed,
contrary to the Seeds Act or any regulations thereunder.

(2) In subsection (1), "seed" has the meaning assigned to that expression by
section 2 of the Seeds Act.

REVIEW OF ACT
Section 77

(1) As soon as practicable after the expiration of the period of ten years
beginning on the day of the coming into force of this Act, the Minister shall
prepare a report with respect to the administration of this Act during the
period and shall cause a copy of the report to be laid before each House of
Parliament on any of the first fifteen days on which that House is sitting
after it is completed.

(2) The report prepared pursuant to subsection (1) shall indicate whether
the operation of this Act
(a) results in

(i) the stimulation of investment in businesses involving the
breeding of plant varieties in respect of which protection afforded by
plant breeders' rights is applicable,

(ii) any improvement in facilities to obtain foreign varieties of
plants in the interests of agriculture in Canada,

(iii) protection abroad, for commercial purposes, of Canadian plant
varieties,

(iv) improvement of plant varieties to the public benefit, and
particularly, to the benefit of farmers and nurserymen, and

(v) any other public advantage,
(b) has some but not all of the results described in paragraph (a),

(c) has all or any of those results but is, in any respect, not in the
public interest, or

(d) 1is, in the total absence of those results, not in the public
interest,

as the case may be, and particulars of anything so indicated shall be
furnished in the report.

Section 78

The Minister shall each year prepare a report with respect to the
administration of this Act during the preceding calendar year and shall lay it
before Parliament on any of the first fifteen days that either House of
Parliament is sitting after he completes it.
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CONSEQUENTIAL AMENDMENTS
Trade-marks Act
Section 79

The Trade-marks Act is amended by adding thereto, immediately after
section 10 thereof, the following section:

"10.1 Where a denomination must, under the Plant Breeders'
Rights Act, be used to designate a plant variety, no person shall
adopt it as a trade-mark in association with the plant variety or
another plant variety of the same species or use it in a way likely
to mislead, nor shall any person so adopt or so use any mark so
nearly resembling that denomination as to be likely to be mistaken

therefor."
Section 80

The said Act is further amended by adding thereto, immediately after
section 11 thereof, the following section:

"11.1 No person shall use in connection with a business, as a
trade-mark or otherwise, any denomination adopted contrary to sec-

tion 10.1."
Section 81

Subsection 12(1) of the said Act is amended by striking out the word "c

at the end of paragraph (d) thereof, by adding the word "or" at the end c:
paragraph (e) thereof and by adding thereto the following paragraph:

"(f) a denomination the adoption of which is prohibited by sec-
tion 10.1."
COMING INTO FORCE
Section 82

This Act comes into force on a day to be fixed by order of the Governor
in Council.
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[Continuation from page 8]

While these changes happened in Latin America, events in other parts of
the world simply continued their course with no significant change until 1982
when a complete modification of the public seed system took place in Turkey.
A mission of the Industry Council for Development (ICD) did an excellent
ground work of analysis and suggestions. This led the seed sector to open up
to private investments. About 38 seed companies were formed by 1986, and
supplies of high quality seeds went up in the country.

Based on the Turkish experience, ICD developed a model for action in
restructuring the national seed systems of developing countries. This model
has been applied with results still being watched as moving in the right
direction in Pakistan, Uganda and recently in Egypt. It involves changes in
seed policy, legislation, relationships between the public and private sectors
and incentives to the development of a private seed industry. International
technical assistance agencies such as the World Bank, Asia Development Bank,
USAID, etc. have, in recent years, adopted the ICD action model.

The Seed Market in South America

I have been asked by your Secretariat to speak on this subject. I shall
do it by outlining the opportunities that exist in the fields of seed supply
and demand and actions that could be taken.

South America is a huge land mass that extends from about 12° latitude
north to about 55° latitude south and has all types of ecologies, climates and
soil. Agriculture varies in each country from minifarms to large plantations.

The population of South America grows at a rate of 2.5 - 3.0% per year,
and is hard pressed to produce the food it needs. Except for Argentina and
Uruguay all the countries suffer from a shortage of cereals, especially wheat,
maize and malting barley. Brazil is the exception in the case of maize and is
an important producer and exporter of soybeans.

All the South American countries have developed their local seed indus-
tries. These vary with the countries and are specialized as to their internal
seed demands. Few countries are catering to the export market, although some
of them have reached the stage where some specialized products could be sold
in the world markets at a comparative advantage.

Opportunities for selling seeds in South America from outside the conti-
nent are potentially good. However, to a great extent they are practically
limited by a number of factors.

The lack of money to lend to the farmers for the purchase of farm inputs,
the lack of credit lines in some countries to finance imports, the uncertain-
ties brought about by rampant inflation, and unpredictable times and rates of
devaluation have put many importers at a risk. Other factors such as the
competition with the production of coca, uncertainties as to the prices of
crop and livestock, etc. discourage farmers from investing in agriculture for
increased production.
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The absence of clear seed laws with variety protection articles makes it
impossible for seed firms to allow the export of seeds of protected varieties
to South American countries. Only three countries (Argentina, Chile and Peru)
have included variety protection in their seed laws.

Seed Production Specialization in South American Countries

While a large number of crop species originated in South America and were
first domesticated there, no large supply of seed is usually available through
local production.

Some countries produce many types of seeds but specialize only in the
production of some. Following is a review of seed production specialization
in some crops in the indicated countries.

Argentina: wheat, maize, sorghum, soybeans, some temperate forage
grasses, cotton, sunflower;

Bolivia: potatoes, soybeans;

Brazil: maize, soybeans, high temperature resistant vegetables,
tropical and sub-tropical forage legumes, cotton, rice, wheat;

Colombia: rice, cotton, sorghum, tropical forage grasses and legumes,
soybeans, common beans, maize;

Chile: vegetables, wheat, maize, potatoes;

Ecuador: rice, soybeans, maize, wheat;

Paraguay: cotton, wheat, soybeans;

Peru: cotton, maize, potatoes, rice, sorghum, vegetables, common
beans;

Venezuela: maize, rice, sorghum, cotton;

Uruguay: sub-tropical pasture grasses and legumes;

Guyana: rice;

Surinam: rice;

Export of Seeds and Contract Production of Seeds for Export

The export of seeds has taken place in several countries. Chile has been
the most active in production of vegetable seed for export under contract and
also in production of vegetable seed for export under contract and also in
producing hybrid maize seed. Following is a list of current seed exports in
the area:

Argentina: hybrid maize, hybrid sorghum, hybrid sunflower;

Brazil: vegetable seed varieties resistant to high temperature;

Bolivia: none;

Colombia: rice, soybeans (intra-Latin American trade), black beans;

Chile: vegetables, hybrid maize (for temperate regions);

Ecuador: none;

Paraguay: none;

Peru: hybrid maize (for tropical regions), vegetables, hybrid
sorghum, long-staple cotton, rice, alfalfa, quinoa;

Venezuela: none;

Surinam: rice;

Guyana: none.
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Seed Imports to South America

Opportunities for seed imports to the South American countries are listed
by crops.

Vegetables: Imports can go to all countries of the region in large
quantities and from many sources. This includes both summer type and winter
type vegetables.

Potatoes: Potato seeds of the S. tuberosum group are imported from
Europe, and to a lesser extent from USA and Canada into Venezuela, Brazil and
Chile.

Temperate types of grasses and legumes: The highlands of the Andean
countries offer a potential future market of great dimension. These would be
in Colombia, Ecuador, Peru and Bolivia.

Hybrid maize: Temperate hybrid maize types have been successful only in
Chile. Argentina still prefers local flint types for grain export purposes.

Hybrid sorghum: Seeds of grain and forage types are imported to supple-
ment local production by Colombia, Peru and Venezuela.

Hybrid sunflower: This crop offers interesting possibilities in a number
of 0il deficient countries. Until they develop their local seed production,
hybrid seeds could be imported.

Opportunities exist for foreign companies for establishing permanent
linkages with local companies in seed production and distribution.

The market for seeds in South America is very large. It is in the inter-
est of the South American countries to amplify and consolidate their seed
trade with outside producers. Efforts have already taken place in sub-
regional common market groups like the Cartagena Agreement (C.A.). A market
study was conducted recently under the C.A. sponsorship in the Andean area,
supported by EEC funding. A round table of seed negotiations has been
established under the sponsorship of FELAS, the Latin American Federation of
Seed Associations.

Underlining the importance of seed in producing enough food for all and
recognizing the crucial role of the FIS members in this field, I conclude my

presentation.

Once again, thank you for the honour you have bestowed on me."
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CALENDAR

UPOV Meetings in 1991

May 13 to 17 Technical Working Party for Agricultural Crops
(Beltsville, United States
of America)

May 29 to 31 Technical Working Party on Automation and
(La Miniére, France) Computer Programs
June 4 to 7 Technical Working Party for Vegetables

(Kecskemét, Hungary)

June 11 to 14 Technical Working Party for Fruit Crops
(Bordeaux, France)

June 24 to 28 Technical Working Party for Ornamental Plants
(Cambridge, United Kingdom) and Forest Trees

October 16 to 18 Technical Committee

October 21 and 22 Administrative and Legal Committee

October 23 Consultative Committee

October 24 and 25 Council

November 12 to 15 UPOV Seminar

(Tsukuba, Japan)

The International Union for the Protection of New Varieties of Plants
(UPOV)--an international organization established by the International Conven-
tion for the Protection of New Varieties of Plants--is the international forum
for States interested in plant variety protection. 1Its main objective is to
promote the protection of the interests of plant breeders--for their benefit
and for the benefit of agriculture and thus also of the community at large--in
accordance with uniform and clearly defined principles.

"Plant Variety Protection" is a UPOV publication that reports on national
and international events in its field of competence and in related areas. It
is published in English only--although some items are trilingual (English,
French and German)--at irregqular intervals, usually at a rate of four issues a
year. Requests for addition to the mailing list may be placed with:

The International Union for the Protection of New Varieties of Plants (UPOV)
34, chemin des Colombettes, 1211 Geneva 20 (POB 18)

Telephone: (022) 730 91 11 - Telex: 412 912 ompi ch - Telefax: (022) 733 54 28



