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Introduction

1.  Par une lettre datée du 16 février 2004, adressée au Secrétaire général de 'UPOV,
M. Agron Duka, ministre de I’agriculture et de I’alimentation de la République d’Albanie, a
demandé I’examen de la loi n°® 8880 sur le droit d’obtenteur (ci-aprés dénommée “loi”),
adoptée le 15avril 2002, du point de vue de sa conformité avec 1I’Acte de 1991 de
la Convention UPOV (ci-aprés dénommé “Acte de 19917). Cette lettre est reproduite dans
I’annexe I du présent document. L’annexe Il [en anglais seulement] contient une traduction
de la loi en anglais fournie par le Gouvernement de la République d’Albanie (ci-apres
dénommée “Albanie™).

2. L’Albanie n’a pas signé I’Acte de 1991. En vertu de I’article 34.2) de cet Acte, elle doit
donc déposer un instrument d’adhésion pour devenir Partie contractante sur la base de I’ Acte
de 1991. Conformément a I’article 34.3) de I’ Acte de 1991, un instrument d’adhésion ne peut
étre déposé que si I’Etat en question a demandé I’avis du Conseil sur la conformité de sa
législation avec les dispositions de 1’Acte de 1991 et si la décision du Conseil faisant office
d’avis est positive.
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Fondement de la protection des obtentions végétales en Albanie

3. En Albanie, la protection des obtentions végétales est régie par la loi. On trouvera
ci-apres une analyse de la loi dans 1’ordre des dispositions de droit matériel de I’Acte de 1991.

4. Dans une communication datée du 4 mars 2004, le ministére de I’agriculture et de
I’alimentation de 1’Albanie a déclaré que la Constitution de son pays consacre le principe
général de la primauté des traités auxquels 1’ Albanie est partie sur la législation nationale. Ce
principe général énoncé a I’article 122 de la Constitution comble toute lacune et remédie a
toute contradiction mineure par rapport a la substance de I’Acte de 1991 qui aura été relevée
dans le présent document.

Article premier de I’Acte de 1991 : Définitions

5.  Les définitions figurent a 1’article 3 de la loi. L’article 3.1) “Obtenteur” et 2) “Droit
d’obtenteur” contient les ¢léments essentiels de la définition du terme “obtenteur” figurant a
I’article 1.iv) de I’ Acte de 1991.

6.  L’article 3.3) de la loi reprend pour 1’essentiel la définition du terme “variété” figurant a
I’article 1.vi) de I’Acte de 1991. Pour une totale conformité avec la définition figurant dans
I’Acte de 1991, il est recommandé de remplacer le membre de phrase “qui est donné lorsque
les conditions d’octroi du droit d’obtenteur sont remplies, et peut étre” par le membre de
phrase “dont I’ensemble, qu’il réponde ou non pleinement aux conditions pour 1’octroi d’un
droit d’obtenteur, peut étre”.

Article 2 de I’Acte de 1991 : Obligation fondamentale des Parties contractantes

7. L’article premier de la loi indique que cette loi a pour objectif de protéger les droits
d’obtenteur conformément a 1’article 2 de I’ Acte de 1991.

Article 3 de I’Acte de 1991 : Genres et especes devant étre protégés

8.  Laloi ne contient pas de disposition relative a la liste des genres et des especes protégés
en Albanie. Selon I’article 3.2)i) de 1I’Acte de 1991, “[Clhaque Partie contractante qui n’est
pas liée par I’Acte de 1961/1972 ou par 1I’Acte de 1978 applique les dispositions de la
présente Convention, i) a la date a laquelle elle devient liée par la présente Convention, a au
moins 15 genres ou espéces végétaux [...]”.

9. Lorsqu’elle déposera son instrument d’adhésion a I’Acte de 1991, 1’Albanie devra

notifier la liste des genres et especes qui sont protégés en Albanie conformément a
I’article 3.2)i) de I’ Acte de 1991.

Article 4 de I’Acte de 1991 : Traitement national

10. L’Albanie a consacré le principe du traitement national dans I’article 2 de la loi. 1l
convient de préciser que non seulement les nationaux mais aussi les personnes physiques
ayant leur domicile dans “les Parties contractantes ou les Etats qui sont parties a des traités et
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a des conventions pour la protection des obtentions végétales, auxquels la République

d’Albanie a adhéré”, doivent bénéficier du méme traitement que celui qui est accordé par
I’Albanie a ses nationaux.

Articles 529 de I’Acte de 1991 : Conditions de 1’octroi d’un droit d’obtenteur

11. Les conditions de 1’octroi du droit d’obtenteur sont énoncées aux articles 4 a 8 de la loi,
qui reprend la plupart des dispositions quant au fond énoncées dans les articles 5 a 9 de I’Acte
de 1991.

12.  En ce qui concerne la distinction, il est recommandé de remplacer I’article 6.2) de la loi
par la deuxiéme phrase de I’article 7 de I’ Acte de 1991 :

“En particulier, le dépot, dans tout pays, d’une demande d’octroi d’un droit
d’obtenteur pour une autre variété ou d’inscription d’une autre variété sur un registre
officiel de variétés est réputé rendre cette autre variété notoirement connue a partir de la
date de la demande, si celle-ci aboutit a I’octroi du droit d’obtenteur ou a I’inscription de
cette autre variété sur le registre officiel de variétés, selon le cas.”

13.  En ce qui concerne la distinction, il est important de préciser que 1’octroi du droit
d’obtenteur ou I’inscription d’une variété sur un registre officiel peut avoir lieu dans tout
pays, et non pas seulement en Albanie et dans les autres pays membres de I’'UPOV.

14. En ce qui concerne la stabilité, il est proposé d’insérer le membre de phrase “a la fin de
ce cycle” a la fin de I’article 8 de la loi, pour que celui-ci reprenne complétement les

dispositions de I’article 9 de I’ Acte de 1991.

15. Dans l’intervalle, le principe général énoncé a I’article 122 de la Constitution comblera
toute lacune et remédiera a toute dérogation indiquée dans cette section.

Article 10 de I’Acte de 1991 : Dép6t de demandes

16. La loi contient dans ses articles 9 et 10 des dispositions sur le dépot des demandes qui
sont conformes a I’article 10 de I’ Acte de 1991.

Article 11 de I’Acte de 1991 : Droit de priorité

17. L’article 11 de la loi contient des dispositions sur le droit de priorité qui sont conformes
a I’article 11 de I’Acte de 1991.

Article 12 de I’Acte de 1991 : Examen de la demande

18. L’examen de la demande est prévu aux articles 12, 13 et 14 de la loi en des termes qui
permettent a I’Albanie de donner effet a I’article 12 de 1’Acte de 1991. Dans un souci de
clarté, étant donné que le droit d’obtenteur doit étre indépendant de toute mesure de
réglementation du commerce, il est recommandé de supprimer les mots “étayée par
I’évaluation agrobotanique” qui figurent a 1’article 14.1) de la loi.



C(Extr.)/21/4
page 4

Article 13 de I’Acte de 1991 : Protection provisoire

19. La derniére phrase de I’article 23 de la loi dispose que “les droits de 1’obtenteur et du
propriétaire de la variété prennent naissance a la date de dépdt de la demande”. De plus,
I’article 36.b) de la loi sur les contraventions traite de la protection provisoire pour les actes
visés a ’article 20.1) et 2) de la loi qui ont été accomplis sans I’autorisation du déposant. La
loi consacre donc la protection provisoire, conformément a 1’article 13 de I’Acte de 1991.

Articles 14 2 16 de ’Acte de 1991 : Les droits de 1’obtenteur

20. L’article 20 de la loi reprend les dispositions de ’article 14.1) et 2) de 1I’Acte de 1991.
La loi ne contient pas les dispositions de ’article 14.5) de I’Acte de 1991 qui portent sur les
variétés essentiellement dérivées et certaines autres variétés. Il est recommandé d’intégrer
dans I’article 20 les dispositions manquantes de [’article 14.5) de I’Acte de 1991 afin de
compléter la portée du droit d’obtenteur.

21. L’article 21.a) et b) de la loi énonce les exceptions obligatoires au droit d’obtenteur qui
sont prévues a I’article 15.1)i) et ii) de I’Acte de 1991. La troisiéme exception obligatoire, qui
porte sur “les actes accomplis aux fins de la création de nouvelles variétés ainsi que, & moins
que les dispositions relatives aux variétés essentiellement dérivées et a certaines autres
variétés ne soient applicables, les actes mentionnés a I’article 20.1) et 2) de la loi accomplis
avec de telles variétés”, ne figure pas dans I’article 21 de la loi. Il est recommandé d’insérer
cette exception obligatoire, connue sous le nom d’exception en faveur de 1’obtenteur,
conformément a I’article 15.1)iii) de I’Acte de 1991.

22. L’article 21.c) de la loi contient certains ¢léments relatifs a 1’exception facultative de
I’article 15.2) de I’Acte de 1991. 11 est recommandé d’indiquer dans la loi et de préciser dans
le réglement d’application la portée de cette exception facultative, en particulier le fait qu’elle
doit étre appliquée dans des limites raisonnables et sous réserve de la sauvegarde des intéréts
légitimes de 1’obtenteur. Par exemple, certains membres de ’'UPOV appliquent I’exception
facultative de ’article 15.2) de I’Acte de 1991 uniquement a certaines espéces ou limitent son
application au moyen de critéres tels que la taille de I’exploitation de 1’agriculteur ou le
volume de la production.

23. L’article 22 de la loi contient les dispositions essentielles de 1’article 16 de 1’Acte
de 1991 sur I’épuisement du droit d’obtenteur. En ce qui concerne la deuxiéme exception a la
régle de 1’épuisement énoncée a I’article 22.b) de la loi, il est recommandé d’insérer apres le
mot “variété” le membre de phrase “permettant de reproduire la variété vers un pays qui ne
protége pas les variétés du genre végétal ou de I’espéce végétale dont la variété fait partie,
sauf si le matériel exporté est destiné a la consommation”.

24. Dans I’intervalle, les dispositions manquantes sur la portée du droit d’obtenteur et les

exceptions y relatives de 1’Acte de 1991 qui ont ét¢é mentionnées dans cette section seront
applicables par le jeu du principe général énoncé a I’article 122 de la Constitution.

Article 17 de I’Acte de 1991 : Limitation de 1’exercice du droit d’obtenteur

25. L’article 24 de la loi prévoit un systéeme de licences obligatoires pour des raisons
d’intérét public qui répond aux exigences de I’article 17 de la loi de 1991. L’article 24.3) de
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la loi indique aussi que les procédures et les conditions relatives a ce systéme de licences
obligatoires seront déterminées par la réglementation applicable. Il est recommandé que cette
réglementation précise que |’obtenteur peut prétendre a une rémunération équitable,
conformément a I’article 17.2) de I’ Acte de 1991.

Article 18 de I’Acte de 1991 : Réglementation économique

26. La loi ne semble pas contenir de dispositions contraires a I’article 18 de I’Acte de 1991.

Article 19 de I’Acte de 1991 : Durée du droit d’obtenteur

27. Selon I’article 23 de la loi, la durée du droit d’obtenteur est de 20 ans pour les plantes
cultivées et de 25 ans pour les “arbres fruitiers, arbustes et plantes ornementales”. La phrase
“Les droits de I’obtenteur et du propriétaire de la variété prennent naissance a la date de dépot
de la demande” crée une certaine confusion quant a la date a partir de laquelle on calcule la
durée du droit d’obtenteur. Il convient de préciser que, méme si la protection provisoire peut
prendre effet & compter de la date de dépdt de la demande, la protection est accordée a partir
de la date de I’octroi du droit d’obtenteur. Ce point est particulierement important parce que
la durée minimale de la protection prescrite par I’article 19 de I’ Acte de 1991 serait conforme
aux durées prévues par I’article 23 de la loi uniquement si ces derniéres sont comptées a partir
de la date de I’octroi du droit d’obtenteur. Dans I’intervalle, le principe général énoncé a
I’article 122 de la Constitution peut remédier a ce manque de précision.

Article 20 de I’Acte de 1991 : Dénomination de la variété

28. Les articles 25 et 26 de la loi incorporent la plupart des dispositions de 1’article 20 de
I’Acte de 1991.

29. En ce qui concerne 1’article 25.1) de la loi, il est proposé d’insérer, aprés le membre de
phrase “la dénomination d’une variété protégée est”, les mots “sa désignation générique”. Il
convient de supprimer le reste de la phrase, a savoir le membre de phrase “désignée par ses
caractéristiques génériques”.

30. En ce qui concerne l’article 25.4) de la loi, il est recommandé d’insérer la phrase
ci-aprés au début de I’article : “La dénomination de la variété ne doit pas étre susceptible
d’induire en erreur ou de préter a confusion sur les caractéristiques, la valeur ou I’identité de
la variété ou sur I’identité de I’obtenteur. Elle doit notamment (...)”. II est aussi recommandé
de préciser le sens de la derniére phrase de I’article 25.4) de la loi, qui dispose que “la
limitation susmentionnée s’applique aux dénominations indiquées dans le contrat conclu entre
les parties”.

31. 1l est aussi recommandé d’insérer dans 1’article 25 de la loi les dispositions de
I’article 20.4) sur les droits antérieurs des tiers, celles de D’article 20.5) sur la méme
dénomination dans toutes les Parties contractantes et celles de 1’article 20.6) sur I’information
mutuelle des services des Parties contractantes afin d’incorporer la totalité des dispositions de
I’Acte de 1991 relatives aux dénominations de la variété. Dans D’intervalle, le principe
général énoncé a I’article 122 de la Constitution peut permettre de combler ces lacunes ou de
remédier aux contradictions mineures.
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Article 21 de I’Acte de 1991 : Nullité du droit d’obtenteur

32. La loi contient I’essentiel de 1’article 21 de 1’Acte de 1991, a I’exception du motif de
nullité énoncé a I’article 21.1)ii). Il est recommandé de modifier 1’article 30.1) de la loi en
supprimant les mots “homogeéne” et “stable” et en ajoutant apres le mot “distincte” le membre
de phrase suivant : “, lorsque 1’octroi du droit d’obtenteur a été essentiellement fondé sur les
renseignements et documents fournis par I’obtenteur, les conditions d’homogénéité et de
stabilité n’étaient pas effectivement remplies lors de I’octroi du droit d’obtenteur,”. Dans
I’intervalle, le principe général énoncé a 1’article 122 de la Constitution peut permettre de
combler cette lacune.

Article 22 de I’Acte de 1991 : Déchéance de 1’obtenteur

33. La loi énonce les motifs de déchéance a 1’article 31, mais elle ne reprend pas la
substance de I’article 22.1)b)ii) de I’Acte de 1991 concernant le motif de déchéance selon
lequel “I’obtenteur n’a pas acquitté les taxes dues, le cas échéant, pour le maintien en vigueur
de son droit”. Il est recommandé de modifier I’article 31 de la loi afin d’incorporer le contenu
de I’article 22.1)b)ii) de I’Acte de 1991. Dans D’intervalle, le principe général énoncé a
I’article 122 de la Constitution peut permettre de combler cette lacune.

Article 30 de I’Acte de 1991 : Application de la Convention

34. L’article 30.1)i) de I’Acte de 1991 exige que les Parties contractantes “[prévoient] les
recours légaux appropriés permettant de défendre efficacement les droits d’obtenteur”. La loi
prévoit, aux articles 36, 37 et 38, les recours 1égaux appropriés contre les atteintes au droit
d’obtenteur qui visent I’étendue de la protection prévue a I’article 20 de la loi, ainsi que
I’impose 1’article 30.1)i) de I’Acte de 1991. 1l est recommandé d’inclure dans la loi une
disposition complémentaire sur les infractions en rapport avec les dénominations de variétés,
de fagon a prévoir des recours 1égaux contre tous les types d’atteintes.

35. L’article 30.1)ii) de I’Acte de 1991 exige que les Parties contractantes “[établissent] un
service chargé d’octroyer des droits d’obtenteur [...]”. L’article 15 de la loi dispose que la
Commission d’Etat pour la certification des variétés (SCVA) accorde les droits d’obtenteur et
délivre les brevets de plante. La loi est conforme a I’article 30.1)ii) de 1’Acte de 1991.

36. L’article 30.1)iii) de 1’Acte de 1991 exige que les Parties contractantes publient les
informations relatives aux demandes et a 1’octroi des droits d’obtenteur ainsi qu’aux
dénominations proposées et approuvées. L’article 19 de la loi, intitulé “Publication”, prévoit
que I’Institut national des semences et plants (NSI) du Ministére de I’agriculture et de
I’alimentation publiera périodiquement dans son bulletin les informations requises en vertu de
I’article 30.1)iii) de I’ Acte de 1991.

Conclusion générale

37. La loi incorpore en substance, dans ses principales dispositions, 1’Acte de 1991. Les
divergences susmentionnées par rapport a une stricte conformité seront palliées par le principe
général énoncé a ’article 122 de la Constitution (voir le paragraphe 4 du présent document).
Toutefois, il est recommandé que les textes de la Iégislation de 1’Albanie soient modifiés et
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complétés des que cela sera possible de maniére a éviter le recours au principe général
susmentionné.

38. Le Bureau de I’Union suggere donc que le Conseil

a) avise le Gouvernement albanais que la loi incorpore en substance, dans ses
principales dispositions, 1’Acte de 1991 et qu’il peut déposer un instrument d’adhésion a
I’Acte de 1991;

b) invite en outre le Gouvernement albanais a modifier et compléter les textes de sa
législation, comme cela est recommandé dans le présent document, de facon a éviter le
recours au principe général énoncé a 1’article 122 de la Constitution.

39.  Le Conseil est invité a prendre note des

renseignements ci-dessus et a adopter la
décision figurant au paragraphe précédent.

[L’annexe I suit]
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ANNEXE I

Traduction d’une lettre datée du 16 février 2004

adressée par : M. Agron Duka
ministre de 1’agriculture et de 1’alimentation de la République
d’Albanie
a: M. Kamil Idris

Secrétaire général de [’Union internationale pour la
protection des obtentions végétales

34, chemin des Colombettes

Boite postale 18

1211 Genéve 20 (Suisse)

Monsieur le Secrétaire général,

J’ai le plaisir de vous informer que le Gouvernement de la République d’Albanie
souhaite adhérer a I’Acte de 1991 de la Convention internationale pour la protection des
obtentions végétales.

A ce sujet, le Gouvernement albanais demande par la présente, conformément &
’article 34.3) de I’Acte de 1991, I’avis du Conseil de 'UPOV sur la conformité de la loi
n° 8880 de 1’Albanie sur le droit d’obtenteur avec les dispositions de 1’Acte de 1991.

Vous trouverez ci-joint un exemplaire de la loi n° 8880 en albanais ainsi que sa
traduction en anglais, aux fins d’examen par vos services compétents.

Veuillez agréer, Monsieur le Secrétaire général, les assurances de ma plus haute

considération.

(Signé :) Agron DUKA

[L’annexe II suit]
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THE LAW NO. 8880 DATED APRIL 15, 2002, OF THE REPUBLIC OF ALBANIA
ON PLANT BREEDER’S RIGHT

Based on Articles 78, 81, point 1 and Article 83, point 1 of the Constitution, upon the
proposal of the Council of Ministers,

THE PEOPLE’S ASSEMBLY
OF
THE REPUBLIC OF ALBANIA

DECIDED:

CHAPTER 1
GENERAL PROVISIONS
Article 1
The goal
The purpose of this Law is to protect the rights of the persons who breed, discover and
develop new varieties of plants.
Article 2
Subjects for Law application

The provisions of this Law are applicable to legal and physical persons, Albanian citizens or
foreigners, and legal and physical persons who are citizens of:

a)  contracting parties or states that are parties in international treaties and
conventions for the protection of plant varieties, where the Republic of Albania

adhere to.

b)  states that adopt the principles of reciprocity.
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Article 3
Definitions
For the purpose of this Law:
1.  “Breeder” means a physical or legal person, or any employee who has bred, discovered

and developed a new plant variety.

2. “Breeder’s right” means the rights provided by this Law to the breeder who has bred,
discovered and developed a new variety, as well as the rights of a successor in title.

3. “Variety” means a plant grouping within a botanical taxon of the lowest known rank,
which is given when it satisfies the requirements for granting breeder’s right, and might be:

a)  defined by the expression of the characteristics resulting from a given genotype or
combination of genotypes;

b)  distinguished from any other plant grouping by the expression of at least one of
the said characteristics;

c) considered as a unit with regard to its suitability for being propagated unchanged.

4. “NSI” is the National Seed and Seedlings Institute in the Ministry of Agriculture and
Food.

5. “SCVA” is the State Commission for Variety Attestation that operates within the NSI,
and examines and qualifies or not new varieties, which are recorded in the register for the

breeder’s right.

6.  “Board of appeal” is the body that has the task to examine the applicant claims for the
decisions of the SCVA on the breeder’s right.

7.  “Patent” means the legal document that certifies the breeder’s right and the
denomination of the variety.

8.  “Contracting party” means a state (other than the Republic of Albania) or any
intergovernmental organization, which is a party to the International Convention for the

Protection of New Varieties of Plants.

9.  “possessor or owner” means the person who has been granted the breeder’s right, in
compliance with the provisions of this Law.

10. “Applicant” is the person who has filed an application to the responsible agency for
granting the breeder’s right.

11.  “Successor in title” means the inheritor of the breeder’s right.

12. “Obligatory license” means the license issued on the basis of this Law.
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13. “UPOV” is the International Union for the Protection of the New Varieties of Plants.

14. “Mutant” means a new plant propagated from the initial known variety as the result of
essential transformations occurred naturally or by genetic engineering.

15. “Soma clonal” are clones propagated from the development of somatic or vegetative
cells.

16. “Application Register” is the register kept by the NSI for all the people that apply for
the grant of the plant breeder’s right. The applications of this register are published
periodically.

17. “Register for the breeder’s right” is the register where all the physical and legal persons
that have been awarded the breeder’s right are recorded. This register is kept by the NSI, too.
The records of this register are published periodically.

18. “Contracting authorization” means any contract through which one party (the authority)
awards the other party (authorized) its approval to adopt in the Republic of Albania one of the

acts referred to in Article 20 for a variety of plants, subject of an application for granting
breeder’s right.

19. “Material” means:
a)  propagating material of any variety (seed, sapling, piece, bulb, rhizome and slip).

b) harvested material including entire plants or parts of plants.

CHAPTER II
CONDITIONS FOR GRANTING THE BREEDER’S RIGHT
Article 4
Granting conditions
1. The breeder’s right shall be granted where the variety is new, distinct, uniform, stable
and subject to denomination designated in accordance with Articles 25 and 26 of this Law.
2. The grant of the breeder’s right shall not be subject to any other or different conditions
than the conditions stipulated in this Law.
Article 5
A new variety

1. A variety shall be deemed to be new if at the date of filing the application for the
breeder’s right, the propagating or the harvested material of the variety has not been sold,
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offered for sale or otherwise disposed of to others, by or with the consent of the breeder or by
the successor in title, for purposes of exploitation of the variety:

I.

a)  for more than one year in the territory of the Republic of Albania;

b)  for more than four years in a territory other than Albania, and in case of vines and
fruit trees more than six years.

Novelty shall not be lost due to any sale or disposal to others:

a)  when it is part of an agreement for the disposal of variety rights;

b)  when it is part of an agreement according to which one person propagates the
material for the multiplication of the said variety on behalf of the breeder or the
successor in title, making sure that the ownership of the propagated material will
be returned to the breeder or his successor in title and the propagated material is
not used for creating a another variety.

c)  when it includes the harvested material as a sub product or additional products of
the variety or activities referred to in paragraph 2.b) of this Article, ensuring that
the above mentioned material is for consumption purposes.

Article 6

The distinct variety

A variety shall be deemed to be distinct if it is clearly distinguished from any other

variety, whose existence is a matter of common knowledge at the time of the filing of the
application.

2.

Other indicators that are used to mark the distinction of a variety are:
a) the variety shall be in use;

b)  the variety shall be entered in the register of the new varieties, which is kept by
the NSI or in the registers of other member countries of UPOV.

Article 7

The uniform variety

A variety shall be deemed to be uniform if, subject to the variation that may be expected from
the particular features of its propagation, it is sufficiently uniform in its relevant features and
characteristics.
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Article 8
The stable variety

A variety shall be deemed to be stable if its relevant characteristics remain unchanged after
repeated propagation or/and in case of a particular cycle of propagation.

CHAPTER 1II
APPLICATION FOR THE GRANT OF THE BREEDER’S RIGHT
Article 9
Basic principles

1.  The right for filing an application for granting the breeder’s right is awarded to the
breeder or his/her successor in title. The application of the successor in title is supported by
documentations certifying his/her status.

2. When one or more persons have bred, discovered and developed together a new variety,
the breeder’s right title will be granted in joint ownership, if they have no written agreement
stipulating the opposite.

3. When the variety is bred, discovered or developed according to a commission contract
or contract of employment outside the Republic of Albania, the right to file the application for
the breeder’s right is determined in the commission contract or contract of employment, in
which context the new variety was bred, discovered and developed, in compliance with the
contract between the parties.

4. When the new variety is bred, discovered or developed according to a commission
contract or contract of employment, within the territory of the Republic of Albania, the right
to file the application for the breeder’s right will belong to the person who has commissioned
the activity or the employer, in case that there are no other contracting stipulations.

Article 10

The application form

1. Any person that wishes to get the breeder’s right and protect a variety he has to file his
application at the NSI against payment.

2. The application form, the supporting documents and the application fee will be
determined by the rules and regulations of the Ministry of Agriculture and Food.

3. The physical and legal foreign persons can file the applications for the breeder’s right in
compliance with this Law and might protect their rights through their domestic or foreign
representatives, Albanian residents, when have provided a Power of Attorney.
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Article 11
Right of Priority

1. The breeder enjoys the right of priority for a variety in case where there is an initial
application for the same variety, filed by him/her or by his/her successor in title, with the
Contracting Party.

2. When an application filed in the NSI is preceded by other such applications, the priority
will fall only on the initial application. The right of priority will be duly required in the
application filed to the NSI. It can be required only within a period of 12 months from the
date of the filing of the first application.

3. The breeder will submit to the NSI a copy of the first application within 3 months from
the date of the filing, in compliance with Article 12, point 3. The NSI has the right to
examine the first application within 3 months from the date of receiving the request.

4.  The effects of priority will be such that when the conditions for the protection of the
variety are applied, the date of filing of the first application is taken into account. The breeder
has the right to ask the postpone of the application examination up to two years from the date
of the expiration of priority, and 3 years from the date of the filing of the first application.
When the first application is rejected or withdrawn the NSI has the right to start the
examination of the variety before the date determined by the applicant. In such a case, within
an appropriate period, the breeder is allowed to furnish data, documentations or materials
required for the examination of the variety.

CHAPTER IV
EXAMINATION OF THE APPLICATION
Article 12
Formal requirements for examination
1. The NSI will examine the application if it meets the formal requirements.
2. When the application is not complete, then the NSI will ask the breeder to complete and
amend it within 30 days from the date of receiving the request. Any application which is not

amended within this period, it is assumed as if it was not submitted at all.

3. Each application that is complete and proper, in compliance with the requirements of
Article 10 to this Law, it will be entered in the register of applications.
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Article 13
Preliminary examination of the application
1. The NSI shall examine the application based on the records in order to verify if the
variety is new and if the breeder shall be granted the right of the application, in compliance

with Article 9 to this Law.

2. When the application does not meet the requirements of Articles 4 and 9 to this Law, it
is rejected.

Article 14
Technical examination of the variety
1.  The variety shall be subject to the technical examination in order to determine if the
variety is distinct, uniform and stable and based on these, the formal description of the variety
is made supported by the agro botanic evaluation.
2. The technical examination is carried out by the SCVA aiming these subjects:

a)  the results of the field tests and other necessary tests carried out by the NSI;

b)  the results of the cultivating tests and other necessary tests carried out by the NSI
or by another institution in Albania or from abroad.

c) payment of fees determined by the rules and regulations of the Ministry of
Agriculture and Food for the implementation of this Law.

3. The procedures of examination are determined by the rules and regulations of the
Ministry of Agriculture and Food.

Article 15
The grant of the breeder’s right or its rejection

1.  While as a result of preliminary and technical examinations it is estimated that the
variety satisfies the requirements of Article 4 to this Law and the breeder fulfills the other
requirements defined by the provisions of this Law, the SCVA shall grant the breeder’s right
and shall issue the patent of the variety, which are announced by an order of the Minister of
Agriculture and Food within 30 days from the date of granting this right.

2. The grant of the breeder’s right and the description of the variety or the rejection of the
application are respectively entered into the register of applications and the register for the
breeder’s right.

3. The model for the patent, for the register of the breeder’s right, as well as their content
and the required fees shall be determined by the rules and regulations of the Ministry of
Agriculture and Food.
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Article 16
The right to claim

1. Every decision taken by the SCVA is made known to the applying party within 5 days.

2. The applying party shall be allowed to submit its own comments, orally or in writing,
within 30 days from the date of receiving the notification.

3. The decision of the SCVA is claimed to the board of appeal. The establishment,
operation and composition of the board of appeal are determined by an order of the Minister

of Agriculture and Food.

4. The decision of the board of appeal can be brought to the law-court.

Article 17
Review of claims

1. The rejection of the breeder’s right is announced to the applicant within 5 days from the
date of making the decision. Within a period of three months, the applicant shall express his
comments related to the rejection of the breeder’s right, stating whether he is aiming to
withdraw the application or continue with it. The period may be prolonged upon applicant’s
request.
2. When the applicant does not reply within the determined period, the application is
considered withdrawn. When the applicant wants to continue with the application, his answer
is made known to the SCVA within 30 days.
3. The breeder who is claiming for the rejection of the breeder’s right by the SCVA,
during the technical examination is asked to furnish additional data and documents or plant
material, in support of his claim, if they are necessary for the technical examination.

Article 18

Preservation of files

1. The NSI maintains a register for applications and another register for the breeder’s right,
i.e. the applicants that have been granted this right. The registers are open to the public.

2. Each person has the right to get familiar with:
a)  documents related to applications;
b)  documents related to the breeder’s right;

¢) records on the testing trials and other tests carried out according to Article 14.
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3. In case of varieties whose production require repeated use of other varieties (parent
components), the breeder proposes the documents and tests related to the components to be
confidential from inspection.

4. The NSI archive the original documents or its copies in compliance with legislation in
force.

Article 19
Publications

1. The requirements for application, in compliance with Article 10 to this Law, shall be
published in the bulletin of the NSI.

2. The NSI will publish periodically in its bulletin the information related to the protection
of varieties of plants, namely:

a)  application for the grant of the breeder’s right;

b)  applications for the denomination of the variety;

c) registration of the new denomination for the protected varieties;
d)  withdrawal of applications for granting the breeder’s right;

e) rejection of the request for the application of the breeder’s right;
f)  the granting of the breeder’s right;

g) changes to the information about the applicants, successors in title and their
representatives, provided with Power of Attorney.

h)  expiration of the duration of the breeder’s right;
1) licenses;

1) formal information.

CHAPTER V
THE RIGHTS OF THE BREEDER
Article 20
Scope of the breeder’s right

1. The right of the breeder in the respect of the propagating material of the protected
variety shall extend to the following acts:
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a)  production or reproduction (multiplication);

b)  conditioning for the purpose of propagation;

c) offering for sale;

d) selling or other marketing;

e)  exporting;

f)  importing;

g)  stocking or storing for any of the purposes mentioned above.
2. Subject to Articles 21 and 22 to this Law are the acts referred to from item a) to item g),
point 1 of this Article in respect of harvested material, which includes parts of plants obtained
through the unauthorized use of propagating material of the protected variety, shall require the
authorization of the breeder.
3. The breeder can authorize the use of the protected variety for the purposes stipulated in
points 1 and 2 in this Article, which are subject to conditions and limitations.

Article 21
Exceptions to the breeder’s right

The breeder’s right shall not extend to:

a)  acts done for non-commercial purposes;

b) acts done for experimental purposes;

c) acts of farmers, who for their needs, use seeds produced in their own holdings.

Article 22
Exhaustion of the breeder’s right
The breeder’s right shall not extend to acts concerning the material of the protected variety or
obtained from it, which have been sold by the breeder or with his content, in the territory of
the Republic of Albania in cases:

a)  when there is no further propagation of the variety in question;

b)  when there is no export of the propagating material of the variety.



C(Extr.)/21/4
Annexe I1/ Annex II / Anlage 11/ Anexo 11
page 11/ Seite 11 / pagina 11
Article 23
Duration of the breeder’s right
The breeder’s right for crops shall be granted for 20 years, for fruit-trees, shrubs and

decorating plants shall be 25 years. The rights of the breeder and of the owner of the variety
start at the date of application.

Article 24
Obligatory license
1.  Each person, may, through an application, require from the NSI the issue of an
obligatory license for the breeder’s right, which can be delivered only when this right shall

effect the protection of public interest.

2. The obligatory license is granted when the applicant is capable to make use of the
breeder’s right in a conscious and fruitful manner.

3. The procedures and conditions for issuing the obligatory license are determined by the
rules and regulations of the Ministry of Agriculture and Food.
CHAPTER VI
VARIETY DENOMINATION
Article 25
Denomination

1. The denomination of a protected variety shall be designated by its main generic
characteristics.

2. The denomination may consist of a word, a word combination, a combination of words
with figures or a combination of letters with figures, that shall enable the variety to be
identified.

3. When in a contract between parties, a denomination is proposed or registered to be used
for a variety, then this denomination shall be the only used in the territory of the Republic of
Albania.

4. It is not allowed the use of the same or closely related denomination that will cause
confusion between this variety and another variety of the same kind or of a closely related
type in the territory of the Republic of Albania, as long as this variety shall be used. The
above restriction is applied for denominations designated in the contract between the parties.

5. Any person who offers for sale, sells or markets the propagating material of a protected
variety, shall be obliged to use the denomination of that variety.
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6.  The obligation to use the denomination does not expire with the right of the breeder, as
long as it is in production or in the marketing.

7. When a variety is offered for sale or marketed, it shall be permitted to associate a
trademark, trade name or other similar indications with a registered variety denomination,
provided that the denomination shall be easily recognized.

Article 26
Registration procedures

1.  The denomination proposed for a variety is submitted along with the application for
protection. The breeder follows the procedures for the registration of the variety denomination
after paying the determined fee and submits a temporary denomination for it in the
application. In this case, the breeder proposes the new denomination for the variety within
30 days from the date of receiving the proposal forwarded to the NSI. If the breeder does not
file a proposal within the determined period, the application is rejected.

2. If the criteria stipulated under Article 25 of this Law are fulfilled, then the denomination
of the variety shall be published in the bulletin of the NSI.

3. Each interested person might make comments within 3 months after the publication for
the registration of the denomination, for one of the reasons for the rejection of the breeder’s
right, in compliance with Article 25 of this Law.

4.  The objections and remarks are sent to the breeder in writing, within 30 days.

5. Based on the objections and remarks, the applicant may file a new proposal. When the
proposed denomination does not comply with the provisions under Article 25 to this Law, the
NSI asks the applicant to submit a new proposal within 30 days from the date of receiving the
written notification. The fail to submit a new proposal within this period will be associated
with the rejection of the application.

6. The new proposal is subject to re-examination. When the new proposal does not
comply with the provisions under this article, the NSI informs the applicant for another
denomination that will be in compliance with the above-mentioned stipulations. The failure to
make a new proposal is associated with the rejection of the application.

7 If no objections or remarks are taken into account, a statement, clarifying the reasons for
this decision, will associate each decision of the SCVA. The decision is made known to the

parties. The rejection of a proposed denomination is also associated with a decision.

8. The denomination is registered on the same date with the grant of the breeder’s right.
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CHAPTER VII
THE MAINTENANCE OF THE BREEDER’S RIGHT
Article 27
Annual payment
The holder of the title of the variety, until 31 January of each year, shall make an annual
payment to the NSI for the entire duration of the breeder’s right. The amount of the payment
is determined by a decision of the Council of Ministers.
Article 28

Maintenance of the variety

1. The holder of the title must maintain the protected variety or its parent components for
the entire duration of the breeder’s right.

2. Upon the request of the NSI, the holder of the title or any authority selected by him,
within the prescribed period, shall supply information associated with documents or materials
that are thought to be necessary for verifying the maintenance of the variety.
3. The conditions for the maintenance of the variety are determined by the rules and
regulations of the Ministry of Agriculture and Food.

Article 29

Verification of the variety maintenance
During the protection period, the NSI shall verify whether the variety and its parent
components are properly maintained.
CHAPTER VIII
NULLITY AND CANCELLATION OF THE BREEDER’S RIGHT
Article 30
Nullity

1. The SCVA shall declare the breeder’s right granted by it null and void when
examinations have proved the variety is not new, uniform, distinct, stable, and when the

breeder’s right has been granted to a person who is not entitled to it.

2. When the breeder’s right has been declared null and void because it does not comply
with the provisions of this Law, it is presumed to be ungranted.
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3. Each person can submit to the SCVA the request for the nullification of the breeder’s
right. The SCV A has the authority to act on its own initiative.
Article 31
Cancellation of the breeder’s right

1.  The SCVA may cancel the breeder’s right granted by it when the breeder has failed to
maintain the variety and the variety cease to be uniform and stable.

2. The breeder’s right is cancelled when:

a)  the breeder does not meet the requirements made by the NSI for verifying the
maintenance of the variety.

b) the SCVA proposes the cancellation of the denomination of the variety when the
breeder does not propose another suitable denomination within the determined
period.

3. The breeder is informed in writing about the reasons of the SCVA for the cancellation
of the breeder’s right, leaving him a period of 30 days to act immediately in compliance with
the decision.

4. The cancellation of the breeder’s right comes into effect on the date of its entry in the
register for the plant breeder’s right.

CHAPTER IX
JOINT OWNERSHIP
Article 32

Every contract between the parties for joint application for the breeder’s right is made in
writing and is signed by the parties. The contract provides penalties in case of its violation
and turning the application invalid.

Article 33

1. In case when some applicants are requesting the breeder’s right, each one shall be
allowed, without being in agreement with the others, to determine or dispose by inheritance
his own part of the application. The joint applicant may also withdraw the application or
conclude a contract with third parties only according to the joint application.

2. When there are joint owners for a breeder’s right, each of them has the right, without
agreement with the others, to determine or dispose by inheritance his own portion of breeder’s
right or to start legal procedures to examine the violation of breeder’s right against any person
that will use the protected variety in the Republic of Albania. In the Republic of Albania, the
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use of the protected variety by one of joint owners does not require the agreement of other
owners, however, the joint-owners have the right to withdraw from Plant Breeder’ Right or
conclude contracts with third parties according to the joint right of plant breeder.
3. The stipulations of this article are applicable only then where there is no agreement for
challenges between applicants or between joint owners.
CHAPTER X
CONTRACT AWARD AND RIGHTS
Article 34
1. Contract award is made in writing and signed by both parties.
2. The signed contract award is entered into the Register for breeder’s right after payment
of the certain license fee. The licensee has the right to start e legal procedure for contract
award only if it has been recorded in the Register for Breeder’s Right.
Article 35
1.  While a separate Article for challenging contract award is missing, the awarder may
allow a third party to carry out for the protected variety any actions specified in Article 20 in
this Law.
2. If the contract specifies that the award is only one and if it is not otherwise stipulated,
no third party, even the licensor himself, has the right to make any actions specified in
Article 20 of this Law for the protected variety.
CHAPTER XI
CONTRAVENTIONS
Article 36
According to this Law, the administrative contraventions consist of:

a)  Violations specified in points 1 and 2 of Article 20 to this Law for carrying out
acts by various subjects without the authorization of the breeder, for products
protected by the patent.

b)  Violations stipulated in points 1 and 2 of Article 20 to this Law, for carrying out
activities by various subjects against the applicant and without his authorization

that are related to production in temporary protection, based on Article 23 of this
Law.
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Article 37
The owner and the applicant of breeder’s right have the right to bring a claim to the law court
against any person that violates breeder’s right or temporary protection. The owner and the
applicant of breeder’s right have equal rights against any person that facilitates any kind of
violation. The claiming procedures cannot be initiated after a period of 5 years since violation
occurrence.

CHAPTER XII

Article 38
1.  Violations stipulated in points a and b to Article 36 of this Law, when they do not
constitute penal offences, will be punished by a fine levied by the inspectors of the State
Control Inspectorate of Seeds and Saplings, starting from 50.000 Lek up to 150.000 Lek.

2. In case of repeated offences, the maximum levied fine will be doubled.

3. Fine execution procedures are conducted in compliance with Law No. 7697,
dated 07.04.1993, “ On administrative contravention”.

4. Collected fines will be distributed 60% to State budget and 40% to patent holder.

CHAPTER XIII
FINAL PROVISIONS
Article 39
The Council of Ministers and the Ministry of Agriculture and Food are authorized
respectively to deliver required by-laws and regulations for relevant implementation of
Article 27 and Articles 10, 14, 15, 16, 24, and 28 of this Law.
Article 40

Abrogation

Article 4 of the Law No. 8732, dated 24.01.2001, “On plant cropped material” is abrogated.
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Article 41

This Law enters into force 15 days after publication in the Official Gazette.

[Fin de I’annexe II et du document/

End of Annex II and of document/

Ende der Anlage II und des Dokuments/
Fin del Anexo I y del documento]



