C(Extr.)/18/3

ORIGINAL : anglais
UPOV DATE : 30 mars 2001

UNION INTERNATIONALE POUR LA PROTECTION DES OBTENTIONS VEGETALES
GENEVE

CONSEIL

Dix-huitieme session extraordinaire
Genéve, 6 avril 2001

EXAMEN DE LA CONFORMITE DE LA LOI DE LA YOUGOSLAVIE
AVEC L’ACTE DE 1991 DE LA CONVENTION UPOV

Document établi par le Bureau de [’Union

Introduction

1. Par lettre datée du 16 février 2001 et reproduite a I’annexe I du présent document,
M. Sasa VitoSevi¢, ministre fédéral de 1’agriculture de la Yougoslavie, a indiqué que la
Yougoslavie avait I’intention d’adhérer a 1’Union et a demandé¢ ’avis du Conseil de ’'UPOV
au sujet de la conformité de la loi sur la protection des cultivars agricoles et sylvicoles (ci-
apres dénommée “la loi”), qui a été¢ adoptée le 30 juin 2000 a Belgrade, par le Parlement
national, avec 1’Acte de 1991 de la Convention UPOV. L’annexe II du présent document
contient une traduction de cette loi en anglais, présentée par les autorités yougoslaves. Cette
loi est analysée ci-aprés dans la perspective de sa conformité avec I’Acte de 1991 de la
Convention UPOV (ci-aprés dénommée “la Convention”).

2. La Yougoslavie n’a pas signé la Convention. En vertu de I’article 34.2) de la
Convention, elle doit déposer un instrument d’adhésion pour devenir un Etat membre de
I’UPOV, sur la base de la Convention. Conformément a I’article 34.3), un instrument de ce
type ne peut étre déposé que si 1’Etat en question a demandé I’avis du Conseil au sujet de la
conformité de ses lois avec les dispositions de la Convention et que si la décision du Conseil
qui exprime cet avis est positive.
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Fondements de la protection des obtentions végétales en Yougoslavie

3. En Yougoslavie, la protection des obtentions végétales sera régie par la loi et son
reglement d’exécution. On trouvera ci-aprés une analyse de cette loi dans [’ordre des
dispositions de droit matériel de la Convention.

Article premier de la Convention : Définitions

4.  L’article 2 de la loi contient une définition du “cultivar” qui est similaire au libellé de
I’article 1.vi) de la Convention. Toutefois, il convient de préciser que ce n’est pas la
description des propriétés du génotype ou de la combinaison de génotypes donnés qui
importe, mais 1’expression des caractéres qui en résultent et que, pour satisfaire a cette
définition, un cultivar ne doit pas nécessairement remplir les conditions de la protection. La
définition de I’““obtenteur” est trés similaire au libellé de I’article 1.vi) de la Convention. La
définition du “jour de priorité€” devrait étre mise en conformité avec la prescription de
I’article 11 de la Convention et I’article 7 de la loi qui énoncent que la période de priorité doit
étre calculée a partir de la date de dépot de la premiére demande.

Article 2 de la Convention : Obligations fondamentales des parties contractantes

5. Comme cela est énoncé dans son article premier, la loi réglemente la protection des
variétés végétales en octroyant le droit d’obtenteur, spécifi¢ par la Iégislation yougoslave. La
loi est ainsi conforme a 1’article 2 de la Convention. Toutefois, il convient de noter que I’ Acte
de 1991 de la Convention exige d’une nouvelle partie contractante qu’elle protége les variétés
de tous les genres et espéces végétaux, au plus tard 10 ans aprés &tre devenue partie a la
Convention. Il est donc proposé de ne pas restreindre la portée de la loi aux plantes agricoles
et sylvicoles, mais d’en spécifier la portée dans le réglement d’exécution.

Article 3 de la Convention : Genres et espéces devant étre protégés

6. La loi ne spécifie pas les genres ou especes auxquels elle s’applique. Lorsqu’elle
déposera son instrument d’adhésion, la Yougoslavie devra fournir une liste d’au moins
15 genres ou espeéces auxquels la Convention devra s’appliquer a la date a laquelle elle
deviendra liée par la Convention.

Article 4 de la Convention : Traitement national

7.  L’article 3 de la loi stipule que les ressortissants et personnes morales étrangers
jouissent des mémes droits prévus par la loi que les ressortissants et personnes morales
yougoslaves. La loi est ainsi conforme a I’article 4 de la Convention.

Articles 5 a 9 de la Convention: Conditions de la protection; nouveauté: distinction:
homogénéité; stabilité

8.  Les conditions de la protection sont énoncées aux articles 8, 9, 11, 12 et 13 de la loi,
dans un libell¢ qui reprend des éléments des articles 5 a 9 de la Convention et de la loi type de
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I’UPOV, a I’exception de la définition de la nouveauté, qui doit indiquer que la vente ou
I’¢limination du produit de la récolte de la variété peuvent également causer des problemes.
La définition de la stabilité ne mentionne pas le cas d’un cycle particulier de multiplication, et
il est nécessaire de préciser que les caractéres doivent demeurer inchangés aprés une
multiplication répétée. 1l convient également de noter que la loi utilise le terme “espece
végétale pérenne” ce qui, dans certains cas, n’est pas la méme chose que “arbres ou vignes”.
Au lieu des termes “bien connu” ou “largement connu” utilisés dans les deuxiéme et troisiéme
phrases de I’article 11, il est suggéré d’employer 1’expression “notoirement connu” pour rester
aligné sur I’article 7 de la Convention et la premiere phrase de I’article 11 de la loi. Il est
important de préciser que seul I’article 11 fournit une liste d’exemples de cas de variétés
notoirement connues.

Article 10 de la Convention : Dépot de demandes

9. L’article 3 de la loi stipule que I’obtenteur d’une nouvelle variété ou une personne
morale sont autorisés a déposer une demande visant a la protection légale d’une variété
végétale satisfaisant aux prescriptions de I’article 10 de la Convention.

Article 11 de la Convention : Droit de priorité

10. L’article 7 de la loi autorise une revendication de priorité sur la base d’une demande
antérieure, mais le laps de temps pendant lequel I’obtenteur peut jouir du droit de priorité
n’est pas spécifié. Comme prescrit par 1’article 11.1) de la Convention, cette période devrait
étre de 12 mois a compter de la date de la demande antérieure. La loi exige du demandeur
qu’il dépose la preuve de la demande antérieure, mais le laps de temps pour déposer un tel
document est fixé a 30 jours, alors que ’article 11.2) de la Convention accorde a cette fin une
période qui n’est pas inférieure a trois mois.

Article 12 de la Convention : Examen de la demande

11. L’article 18 de la loi contient des dispositions relatives a 1I’examen des variétés
candidates et il est conforme a I’article 12 de la Convention.

Article 13 de la Convention : Protection provisoire

12.  L’article 31 de la loi prévoit des mesures congues pour sauvegarder les intéréts de
I’obtenteur entre le dépot de la demande et 1’octroi du droit dans des termes conformes a
I’article 13 de la Convention.

Article 14 de la Convention : Etendue du droit d’obtenteur

13.  L’article 28 de la loi ne contient pas le fond de I’article 14 de la Convention, qui est le
droit d’empécher des tiers d’accomplir les actes mentionnés a 1’article 14.1)a). Une nouvelle
rédaction du texte s’impose donc. Dans la liste des actes qui nécessiteraient 1’autorisation de
I’obtenteur (apres la nouvelle rédaction suggérée) le terme “stockage...” manque. La loi ne
prévoit rien pour 1’article 14.1)b) de la Convention, qui énonce qu’un obtenteur peut assortir
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son autorisation de conditions et de limitations. La loi ne contient pas non plus de
dispositions concernant le produit de la récolte, comme I’exige I’article 14.2). Une fois que
I’article 28 aura été de nouveau rédigé, le premier paragraphe de 1’article 27 ne sera plus
nécessaire.

14. L’article 28 de la loi étend également le droit de 1’obtenteur aux variétés spécifiées a
I’article 14.5)i), ii), et iii) de la Convention. Compte tenu de certaines difficultés que peut
avoir soulevé la traduction du serbe en anglais, on peut considérer que le libellé de I’article 10
de la loi est similaire a celui de la définition de la variété essentiellement dérivée, tel qu’on le
trouve a l’article 14.5)b) de la Convention.

Article 15 de la Convention : Exceptions au droit d’obtenteur

15. L’article 29 de la loi énonce les exceptions obligatoires au droit d’obtenteur dans les
termes de I’article 15.1) de la Convention. Toutefois, il est important de prévoir le droit
d’accomplir les actes visés a ’article 14.1) en ce qui concerne des variétés sélectionnées a
partir d’'une variété protégée, dans la mesure ou il ne s’agit pas de variétés essentiellement
dérivées.

Article 16 de la Convention : Epuisement du droit d’obtenteur

16. 11 n’est pas clair que I’article 30 de la loi contienne le fond de I’article 16 de la
Convention. Il est suggéré de le rédiger de nouveau dans 1’esprit de la Convention et de
préciser qu’il concerne tout matériel et pas seulement le matériel de multiplication.

Article 17 de la Convention : Limitation de I’exercice du droit d’obtenteur

17. L’article 37 de la loi contient des dispositions touchant 1’octroi de licences obligatoires
par les autorités. Il semble que les prescriptions concernant 1’octroi de licences obligatoires
soient trés générales et il est suggéré de les restreindre aux cas d’intérét public. On pourrait
recommander de transférer au réglement les dispositions tres détaillées de la derniere partie de
’article 37.

18. L’article 37 de la loi prévoit, en outre, que lorsqu’elles octroient une licence obligatoire,
les autorités fixent les sommes a payer par le titulaire de la licence obligatoire au détenteur du
brevet. Il spécifie que la somme ainsi fixée doit constituer une rémunération équitable,
comme ’exige I’article 17.2) de la Convention.

Article 18 de la Convention : Réglementation économique

19. La loi ne contient pas de dispositions qui soient en conflit avec I’article 18 de la
Convention, mais il convient d’ajouter une observation d’ordre général. L’article 22 impose
des conditions pour la commercialisation des variétés. La protection des variétés ne devrait
pas dépendre de la réglementation du marché. En outre, I’expérience montre qu’il y a des cas
dans lesquels, pour diverses raisons, les obtenteurs peuvent ne pas considérer que leurs
variétés aient besoin d’étre protégées, ou, par exemple, des cas dans lesquels la période de
protection concernant des variétés anciennes a expiré, ce qui n’empéche pas ces variétés de



C(Extr.)/18/3
page 5

continuer a étre commercialisées. Ces prescriptions pourraient entraver, sans nécessité, la
commercialisation.

Article 19 de la Convention : Durée du droit d’obtenteur

20. L’article 32 de la loi prévoit que la protection dure 25 ans dans le cas des “cultures
pérennes” et 20 ans pour toutes les autres variétés. Ces périodes de protection sont les mémes
que celles qui sont requises par la Convention, avec la méme observation concernant les
“cultures pérennes”, comme il est indiqué au paragraphe 8. En outre, il convient de préciser
que la période commence a la date d’octroi de la protection.

Article 20 de la Convention : Dénomination de la variété

21. Lesarticles 14 a 17 de la loi contiennent des dispositions concernant la dénomination de
la variété qui satisfont aux prescriptions de I’article 20 de la Convention. Il conviendrait
d’inclure dans la loi une référence aux dénominations auxquelles s’attachent les droits
antérieurs de tierces personnes.

Article 21 de la Convention : Nullité du droit d’obtenteur et
Article 22 de la Convention : Déchéance de 1’obtenteur

22. Les articles 34 et 38 a 40 de la loi devraient étre réorganisés de telle facon qu’un article
contienne les dispositions concernant la nullit¢ et un autre les dispositions relatives a la
déchéance. Actuellement, les dispositions ne reproduisent pas le fond des articles 21 et 22 ni
n’établissent de distinction nette entre la nullité et la déchéance. Il conviendrait de vérifier la
référence qui est faite, dans ’article 40, au point 2 de ’article 18.

Article 30 de la Convention : Application de la Convention

23.  L’article 30.1)i) de la Convention exige des Etats qui adhérent a la Convention qu’ils
prévoient des recours 1égaux appropriés pour la sanction efficace des droits d’obtenteur. Les
articles 43 a 45 de la loi obligent I’Etat & protéger le droit du détenteur et a spécifier les
procédures a suivre. Les articles 46 a 48 de la loi stipulent qu’une personne physique ou des
personnes morales qui accomplissent des actions considérées comme illégales en porteront la
responsabilité¢ conformément a la législation en vigueur de la Yougoslavie. La loi se
conforme ainsi a I’article 30.1)i).

24. Conformément a ’article 30.1)ii) de la Convention, chaque Partie contractante “établit
un service chargé d’octroyer des droits d’obtenteur....”. Les articles 2 et 4 de la loi désignent
I’office fédéral, spécifi¢ par la législation yougoslave en tant qu’autorit¢ compétente en
maticre de protection Iégale des droits d’obtenteur en Yougoslavie. La loi se conforme ainsi a
I’article 30.1)ii) de la Convention.

25. L’article 30.1)iii) de la Convention exige des parties contractantes qu’elles publient des
informations au sujet des demandes et de I’octroi de droits d’obtenteur et des dénominations
proposées et approuvées. L’article 21 de la loi habilite ’office fédéral a publier dans le
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registre officiel des informations officielles concernant 1’octroi de droits d’obtenteur. Ces
dispositions satisfont aux prescriptions de 1’article 30.1)iii) de la Convention.

Conclusion générale

26. Dans ses principales dispositions, la loi incorpore une grande partie du fond de la
Convention.  Toutefois, elle nécessite une nouvelle rédaction et une réorganisation
approfondies.

27. Le Bureau de 1’Union suggeére que le Conseil voudra peut-étre

a) faire savoir au Gouvernement yougoslave que la loi n’incorpore pas certaines
dispositions importantes de la Convention;

b) demander au Bureau de I’Union de proposer son aide au Gouvernement
yougoslave pour rédiger les modifications nécessaires de la loi, et établir une traduction plus
satisfaisante dans une ou plusieurs des langues officielles de ’'UPOV;

c) informer en outre le Gouvernement yougoslave qu’aprés [’adoption des
modifications nécessaires, a la satisfaction du Bureau de 1’Union, et I’établissement du
réglement d’exécution, il pourra déposer un instrument d’adhésion a la Convention.

28.  Le Conselil est invité a prendre note des
informations données ci-dessus et a prendre
des décisions sur la base de la proposition
énoncée au paragraphe précédent.

[L’annexe I suit]
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ANNEX I
TRADUCTION D’UNE LETTRE DATEE DU 16 FEVRIER 2001
adressée par : Sasa Vitosevi¢, ministre fédéral de I’agriculture de la

République fédérale de Yougoslavie

a: Kamil Idris, secrétaire général de 1’Union internationale
pour la protection des obtentions végétales (UPOV)

Monsieur le Secrétaire général,

J’ai I’honneur de vous informer que, le 30 juin 2000, le Parlement de la République
fédérale de Yougoslavie a adopté la loi sur la protection des cultivars agricoles et sylvicoles.

La République fédérale de Yougoslavie a I’intention d’adhérer a la Convention UPOV
du 2 décembre 1961, révisée a Genéve le 10 novembre 1972, le 23 octobre 1978 et le
19 mars 1991 (Acte de 1991) de I’Union internationale pour la protection des obtentions
végétales.

Conformément aux dispositions de D’article 34.3) de I’Acte de 1991, je serais trés
heureux que le Conseil de ’'UPOV puisse examiner la conformité de la loi de la République

fédérale de Yougoslavie avec les dispositions de 1’ Acte de 1991.

Veuillez agréer, Monsieur le Secrétaire général, 1’assurance de ma trés haute
considération.

(Signé :) M. Sasa Vitosevic,
Ministre fédéral de I’agriculture

Piéce jointe : Traduction officielle de la loi en anglais

[L’annexe II suit]
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LAW OF YUGOSLAVIA

I. BASIC PROVISIONS

Article 1

This law regulates the procedure for protecting domestic and foreign agricultural and
forest plants (hereinafter: cultivars) and the plant breeder’s rights.

Article 2
The meaning of the terms used in this law:

1)  ‘Cultivar’ — a plant grouping within a single botanical taxon of the lowest known rank,
which is defined by the description of the properties of given genotype or combination of
genotypes and is distinguished from any other plant grouping by the expression of at least one
of the characteristics and represents a unit with regard to its suitability for being propagated
unchanged.

2)  ‘Initial cultivar’ — one from which new cultivar is derived.

3)  ‘Protected cultivar’ — cultivar protected by the provisions of this law.

4)  ‘Breeder’ — a legal person, an entrepreneur or a physical person who bred, or discovered
and developed a cultivar.

5)  ‘Priority day’ — a date of first public announcement of a cultivar.
6)  ‘Federal Office in charge’ — a federal organ which is engaged in agricultural issues.
7)  ‘Federal Agency’ — a federal agency in charge of issues concerning protecting cultivars
of agricultural and forest plants.
II. THE PROCEDURE OF CULTIVAR PROTECTION

Application for Cultivar Protection

Article 3

The procedure for protecting domestic cultivars is started on the basis of filing an
application by a breeder, and for foreign cultivar — when a breeder of the foreign cultivar or
his authorized representative in Federal Republic in Yugoslavia file an application
(hereinafter: application).
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Article 4
The application from Article 3 is submitted to the Federal Agency in charge.

The form and the contents of the application form from item 1 of this Article are
regulated by the Federal Office.

On receiving the application, the Federal Agency assesses whether the application has
been properly filled, i.e. whether it meets the conditions stated in Article 3 of this law.

If not correct, the Federal Agency shall, stating the reasons, call the submitter to
eliminate the assessed defects within 30 days from the announcement.

If the submitter does not act accordingly within the time prescribed, the application will
be turned down.

Article 5

The duly made application is entered in the Register of Applications for the Protection
of New Cultivars (hereinafter: Register of Applications).

The content of this Register is regulated by the Federal Office.
Article 6
Documentation on developing a new cultivar and the samples of the propagating
material of the cultivar for the purpose of evaluation and preservation, i.e. a certificate that

mother trees of perennial species of plants of that cultivar are grown, stating the locality and
the data on mother trees, are also enclosed with the application.

Right of Priority

Article 7

If two or more breeders have, independently, bred, discovered or developed a new
cultivar, the right of priority shall enjoy the breeder who was the first to file an application for
cultivar protection.

The priority is in effect from the date of filing an application to the Federal Agency, if
the applicant has not called on the day of priority.

In order to claim the right of priority on the basis of the day of priority, the applicant has
to submit a proof of the day of priority to the Federal Agency within 30 days of filing an
application.

If the Federal Agency accepts the proof of the day of priority, the application is
considered as submitted on the day of priority.

If an earlier filed application is rejected or withdrawn, the Federal Agency shall start the
procedure for protecting the cultivar on the basis of later submitted application.
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Conditions for the Cultivar Protection

Article 8

A cultivar can be protected according to the provisions of this law if it is new, distinct,
uniform, stable and meets the requirements for denomination as a protected cultivar.

Article 9

A cultivar is considered to be a new one if on the day of filing the application or on the
day of priority the propagating material of that cultivar has not been sold or disposed of to
others in some other way with the consent of the breeder, legal successor or the heir of the
breeder’s right, for purposes of exploitation of the cultivar on the territory of the Federal
Republic of Yugoslavia for a period longer than a year, or on a foreign territory — for longer
than four years, and, in the case of perennial plant species — for longer than six years.

The cultivar from item 1 of this Article is also considered to be new if it has been
marketed for commercial use as follows:

1) by a contract on the transfer of a breeder’s right;

2) by a contract which allows the propagation of the propagating material of the cultivar in
the name of the breeder, legal successor or the heir of the breeder’s right, provided that the
multiplied material is returned to the breeder, legal successor or to the heir of the breeder’s
right, and that the multiplied propagating material is not used for the production of another
cultivar;

3) by a contract that allows investigations in the experimental field and laboratories for
cultivar evaluation;

4)  if trading a cultivar means fulfilling a legal obligation, particularly as regards biological
safety or cultivar registration according to the Law on Release and Denomination of
Agricultural and Forest Plants.

Article 10

A new cultivar is considered to be derived from the initial cultivar in the following
cases:

1) if it has been mainly derived from the initial cultivar — as long as it retains relevant
characteristics deriving from the genotype or from the combination of genotypes of the initial
cultivar;

2) if it is distinct from the initial cultivar and the initial cultivar was used in the procedure
of breeding new cultivar;

3) ifit resembles the initial cultivar in the expression of the major properties which are the
result of the genotype or the combination of genotypes of the initial cultivar, except for the
differences caused by the very fact of deriving.
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Article 11

A cultivar shall be deemed to be distinct if it is clearly distinguishable from any other
cultivar, whose existence is a matter of common knowledge at the time of filing an
application or on the day of priority.

A cultivar is considered as being well known if its exploitation has been already under
way, if the cultivar has been entered in an official register of cultivars or if the data on the
cultivar have been published in scientific publications.

If the application for the protection of cultivar release has been filed in a foreign
country, the cultivar shall be considered as widely known from the day of filing application,
provided that the cultivar has been entered in the appropriate register according to the

required procedure.

Evaluation of cultivar distinctness is done using the methods regulated by the Federal
Office.

Article 12
A cultivar shall be deemed to be uniform if, subject to the variation that may be
expected from the particular features of its propagation, it is sufficiently uniform in its

relevant characteristics.

Evaluation of cultivar uniformity is done using the methods regulated by the Federal
Office.

Article 13

The cultivar shall be deemed to be stable if its relevant characteristics remain
unchanged after propagation.

Evaluation of cultivar stability is done using the methods regulated by the Federal
Office.

Article 14
The applicant is obliged to propose the cultivar denomination in the application.
The applicant may temporarily postpone denomination. In that case, the applicant shall
propose the denomination for the cultivar within 30 day of filing the application. If the

applicant does not submit the proposal in due time, the application shall be rejected.

The interested legal person, an entrepreneur or a physical person can file an objection to
the proposed denomination within 30 days following the entry in the Register of applications.

The Federal Agency shall notify the applicant about the objection according to item 3 of
this Article that he should submit a reply within 30 days from receiving the objection.

The applicant can propose a new denomination on the basis of the objection.



C(Extr.)/18/3
Annexe II, page 5

If the denomination proposed does not comply with the provisions of Article 15 of this
law, the Federal Agency shall order the applicant to submit a proposal for a new
denomination within 30 days of being notified.

If the applicant within the time prescribed does not submit a proposal for a new
denomination, the application shall be rejected.

The Federal Agency shall grant the denomination handing down the decision on cultivar
protection.

Article 15

The denomination may be a word, a combination of words, a combination of words and
numbers, meaningful or meaningless, provided that the designation given enables the cultivar
to be identified.

If the denomination had already been used in the Federal Republic of Yugoslavia or in a
foreign country, or proposed or registered in Yugoslavia or in a foreign country, then only that
denomination may be used in the procedure of protecting cultivars before the Federal Agency,
except if there exist reasons for rejection under Article 16 of this law. All synonyms will be
entered in the Register of Applications and the Register of Protected Cultivars.

The identical or a similar denomination in the Federal Republic of Yugoslavia or in a
foreign country may not be used for another variety of the same or of a related species. The
denomination may not be used even after its usage if the stated denomination has a particular
significance with regard to the cultivar.

The legal person, an entrepreneur or a physical person, who deals with marketing or
advertising of the propagating material of the protected cultivar, is obliged to use the cultivar
denomination.

The obligation concerning the denomination is valid even after expiring of cultivar
protection, i.e. breeder’s rights referred to in Article 31 of this law.

When a cultivar is offered for sale or marketed, it shall be permitted to associate a
trademark, trade name or other similar indication with a registered denomination. If such an
indication is so associated, the denomination must nevertheless be easily distinguishable.

Article 16

The Federal Agency shall reject the proposal for the denomination if it establishes that
the proposed denomination is:

1)  unsuitable for the cultivar identification;
2)  composed exclusively of marks and indications which may serve for determination of
cultivar, species, quality, quantity, desired aim, value of geographical origin or the production

time;

3) composed in such a way that it might be mistaken or confused with regard to its
properties, value or geographical origin of the cultivar;
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4)  identical or very similar to the denomination which has already marked the cultivar of
the same or related species.

The Federal Agency shall determine the related species.
Article 17

The Federal Agency shall cancel the denomination upon breeder’s request or on the
basis of the decision prohibiting denomination issued by the Court.

The Federal Agency shall notify the breeder that the denomination has been cancelled
on the basis of the Court decision and ask him to propose a new denomination within 30 days.

Article 18

The cultivar is evaluated in the experimental field or laboratory in order to assess
whether it fulfills the requirements for the protection.

For the above mentioned evaluation, the applicant is obliged to submit the necessary
quantity of the cultivar propagating material to the Federal Agency. If the applicant does not
submit the adequate quantity of the propagating material, the application will be rejected.

Article 19
The cultivar is evaluated in the experimental field or laboratory by the legal person, who
satisfies the requirements for the mentioned research in terms of specialization, equipment

and facilities (hereinafter: trial contractor).

The requirements concerning the specialization, equipment and facilities which the
contractor has to fulfill, are determined by the Federal Agency.

The Federal Agency checks the conditions from item 1 of this Article and issues a
decision whether the conditions have been met.

The list of the trial contractors is published in ‘Slu’beni list SR’ (Yugoslav Official
Register).

Article 20
The Federal Agency signs the contract with the trial contractor.

The Federal Agency processes the trial results obtained in the experimental field or
laboratory.

The results from item 2 of this Article are processed according to the methods regulated
by the Federal Office.

On the basis of the examination results, the Federal Agency estimates whether the
conditions for plant protection have been met for granting the breeder’s right to the applicant.
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Article 21

The Federal Agency issues a decision on plant protection or rejects the application for
it.

The cultivar which was approved is entered in the Register by the Federal Agency.

The contents of the Register on cultivars protected is regulated by the Federal Agency.

The list of the cultivars protected with the data on denomination, the breeder, holder of
the right and their seat, i.e. residence, is announced in ‘Slu'beni glasnik SRJ’ (Yugoslav
Official Register) within 30 days from the decision issue.

Article 22

The propagating material of the protected cultivars of agricultural and forest plants may
be marketed if the Federal Agency has issued a decision on plant protection.

The propagating material of the protected cultivars which are imported must be
followed by the appropriate papers issued by the Federal Office of the exporting countries,
which has inspected trueness-to-name and quality in the production of the propagating
material.

Article 23
A legal person, an entrepreneur or a physical person may have an insight into:
1) the applications for cultivar protection;
2) the documentation on cultivar evaluation and protection procedure;
3) the documentation on protected cultivars, i.e. on breeder’s rights.
If a cultivar production requires repeated use of another cultivar (components), the

applicant may demand that the documents and the trial results of the components be an
official secret.

Objections
Article 24

Effective from the day of the entry of the application in the Register of applications, i.e.
the entry of the cultivar in the Register of the protected cultivars, a legal person, an
entrepreneur or a physical person interested may submit to the Federal Agency an objection to
the entry within 30 days.

The objection must be submitted in written form with the appropriate evidence.
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Article 25

The objection to the entry in the Register of the applications must be based on the
statement that the applicant does not hold the right of the breeder or he does not have the right
of priority.

The Federal Agency will forward the objection from item 1 of this Article to the
applicant informing him to send the reply to the objection in which he should state whether he
intends to retain, alter or withdraw his application within 30 days from the day of the
objection receipt.

If the applicant does not reply within the time prescribed, the objection will be
considered withdrawn. If the applicant replies and demands the objection to be re-evaluated,
with alterations or without them, i.e. without additions, his reply will be submitted to the
submitter of the objection who is obliged to reply within 30 days.

The decision concerning the objection from item 1 of this Article is finally under the
administrative procedure.

Article 26

The objection to the entry in the Register of the protected cultivars must be based on the
statement that the cultivar is not new, distinct, uniform or stable.

The Federal Agency may order an additional testing of the cultivar to assess the
statements in the objection.

At the request of the Federal Agency, the objection submitter must within 30 days
submit additional information and documents on which his objection is based or the

propagating material needed for evaluation.

If the objection submitter does not meet the conditions from item 3 of this Article, the
objection will be rejected.

The decision concerning the objection from item 1 of this Article is finally under the
administrative procedure.
III. RIGHTS AND OBLIGATIONS OF THE HOLDER
OF THE PLANT BREEDER’S RIGHT

The Rights of the Holder of the Plant Breeder’s Right

Article 27

The rights of the breeder are as follows: property rights (the right of the holder of the
right to use the protected cultivar and dispose of it, as well as to enjoy other commercial
benefits of the protected cultivar) and moral rights (that the denomination, i.e. the name of the
breeder be stated in the application, files, registers, documentation and publications).
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The breeder’s right to the protected cultivar will be acknowledged to the breeder, his
legal successor or the heir of his right by issuing a decision on cultivar protection (hereinafter:
the holder of the right).

If two or more breeders jointly bred, discovered or developed a cultivar, they hold the
same protection right. If the breeders reached some other agreement, their rights will be stated
by the contract.

Article 28

Effective from the day of the cultivar entry in the Register of the protected cultivars, the
holder of the right is entitled to:

1)  production or propagation (multiplication) of the protected cultivar;
2)  assessment of the conditions for propagating the protected cultivar;
3) inclusion in traffic of the protected cultivar;
4)  marketing of the protected cultivar;
5)  exporting and importing of the protected cultivar;
6) using the denomination of the protected cultivar.

The holder of the right may also have the right to:

1)  the cultivar which derives from a protected cultivar which has not been originally
derived cultivar;

2)  the cultivar which cannot be clearly distinguished from the protected cultivar;
3)  the cultivar the production of which requires repeated use of the protected cultivar.
Article 29
The breeder’s right does not include the right for the protection of the procedures:
1)  which are undertaken privately or for the purposes which are not commercial;
2)  which are taken for experimental purposes;
3)  which are carried out for breeding other cultivars.
Article 30
The breeder’s right does not refer to the rights from Article 28 of this law concerning
the propagating material of the cultivar included in traffic by the holder of the right or with his

approval on the territory of the Federal Republic of Yugoslavia for further propagation of the
cultivar which is in the procedure of the evaluation or for the export of propagating material
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of the cultivar into a country which has no protection of the cultivars of a plant, genus or
species to which this cultivar belongs.

Article 31

During the period from submitting an application for cultivar protection until assessing
breeder’s right, the holder of the right is entitled to an appropriate remuneration paid by a
legal person, an entrepreneur or a physical person who exploited the cultivar over the period
mentioned.

Article 32

The right of the breeder to the cultivar protected lasts 20 years, and for perennial crops —
25 years.

Obligations of the Holder of the Breeder’s Right

Article 33

The holder of the right is obliged to maintain the cultivar protected or its hereditary
components unchanged as long as the cultivar protection is valid.

Article 34

The Federal Agency shall estimate whether the cultivar protected or its hereditary
components are maintained unchanged during the protection period.

If the Federal Agency finds out that the holder of the right has failed to maintain the
cultivar, it will issue a decision on canceling the breeder’s right.

Article 35

At the request of the Federal Agency, the holder shall provide an appropriate sample
of propagating material or its hereditary components for assessing or renewing the samples or
comparative trials of other cultivars for the purpose of the protection.

At the request of the Federal Agency, the holder of the right shall maintain or keep the
official sample.

Licenses
Article 36

The holder of the right from Article 28 of this law may contract to transfer his rights
wholly or partially to a legal person, an entrepreneur or a physical person (hereinafter:
license).

The license is transferred by the contract which must be in written form and contain
scope of the rights, the term of the license, remuneration, as well as state other rights from the
contract.
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The holder of the right is under obligation to submit the license contract to the Federal
Agency for entry into the Register of the protected cultivars.

Article 37
The request for refusal of the compulsory license is submitted to the Federal Agency.

If the exploitation of the protected cultivar is beneficial to agriculture, health service,
defense of the country, protection and improvement of the environment, or is of special
interest to a particular branch of economy, the Federal Agency will issue a decision granting
the compulsory license.

The compulsory license will be granted under the following conditions:
1) ifthe applicant is qualified to use the breeder’s right in an expert and efficient way;

2) if the holder of the right refuses to grant the license or grants it under unacceptable
conditions;

3) if three years have elapsed since the day of establishing the breeder’s right.

The Federal Agency shall grant the compulsory license with the entitlement to all or
particular rights stated in Article 28 of this law.

The Federal Agency shall fix an adequate payment for the compulsory license which
will be paid to the holder of the right by a legal person, entrepreneur or a physical person who
were granted the license.

The holder of the right is obliged, at the request of the Federal Agency, to deliver the
amount of the propagating material necessary for utilization of the compulsory license to the
legal person, entrepreneur or physical person to whom the compulsory license has been
granted, with the adequate payment to the holder of the right.

The compulsory license is issued for the two-to-four year period. Exceptionally, the
compulsory license can be granted for a period shorter than two or longer than four years.
The compulsory license can be extended if the Federal Agency finds out that there exist
reasons for which the compulsory license was granted after its expiry.

The Federal Agency shall cancel the compulsory license if a legal person, an
entrepreneur or a physical person to whom the license was granted does not fulfil the
conditions under which it had been granted.

IV. TERMINATION OF THE BREEDER’S RIGHT
Article 38

Breeder’s right is terminated before the expiry of the term stated in Article 32 of this
law in the following cases:
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1)  if the holder of the right states in written form to the Federal Agency that he wants to
terminate the breeder’s right, in effect from the day mentioned in the statement, i.e. from the
day of the receipt of the statement;

2)  if the annual costs of cultivar protection were not paid on the day when the costs were
due.

Article 39

The Federal Agency can nullify the decision on the cultivar protection throughout the
duration of the protection, by official duty or at the proposal of the interested legal person,
entrepreneur or physical person if it assesses that the cultivar is not new or distinct, uniform
or stable or that the breeder’s right was given to the legal person, entrepreneur or physical
person to whom they are not entitled, and the person who holds the breeder’s right has not
started the procedure for cultivar protection, or waived the right for cultivar protection.

On the basis of declaring the decision null, the Federal Agency shall annul the cultivar
from the Register of the protected cultivars.

Article 40

The Federal Agency will cancel the decision on cultivar protection and enter the data
into the Register of the protected cultivars if:

1) it assesses that the holder of the breeder’s right does not maintain the cultivar protected
or its hereditary components during the period of cultivar protection;

2)  the holder of the breeder’s rights does not propose the change of the denomination
within the term prescribed according to Article 18, item 2 of this law.

If the breeder’s right has been reconfirmed after cancellation, the request submitter
cannot ask for the fulfillment of his rights from the legal person, entrepreneur or physical
person who did not misuse the cultivar protected from cancellation of the right and its
reconfirming.

V. COSTS
Article 41

The costs of cultivar trials in the field and laboratory, and annual costs for cultivar
protection bears the applicant, i.e., the holder of the right.

The costs from item 1 of this Article are fixed by Federal Government.
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VI. CONTROL
Article 42

The control over the provisions of this law and its articles shall be performed by the
Federal Office through its inspector.

The inspector from item 1 of this article must hold a degree in field crops, vegetable or
fruit growing, viticulture, horticulture or forestry.

Article 43
While controlling the law, the inspector shall be in charge of:

1) inspecting cultivar distinctness, stability and uniformity in the experimental field or
laboratory with the contractor;

2) inspecting whether the contractor meets the requirements necessary for cultivar
evaluation in the experimental field or laboratory;

3) inspecting the production and traffic of the propagating material which is protected
according to the provisions of this law;

4)  inspecting the import and export of the propagating material;
5)  monitoring the application of license rights;
6) inspecting the usage of the denomination;

7)  sampling the propagating material without remuneration for assessing the fulfillment of
the requirements prescribed by this law;

8)  checking business files and documents of legal persons, entrepreneurs and physical
persons concerning this law;

9) collecting data and information from responsible and other persons and interrogating the
witnesses and court experts when necessary for successful job performance.

Article 44
While controlling the law, the inspector shall be in charge of:

1) forbidding the traffic, import and export of the propagating material if he assesses that
that this material does not meet the conditions mentioned in this law;

2)  forbidding the contractor to test the cultivars in the field or laboratory if the latter does
not eliminate the defects as regards the conditions prescribed by this law and by the regulation
passed for the purpose of this law;

3) filing actions for infringements done on a criminal or commercial basis and starting the
legal procedure due to violation of the provisions of this law;



C(Extr.)/18/3
Annexe II, page 14

4)  ordering taking other measures based on the authorization derived from this law.
Measures from item 1 of this law are regulated by the decision of the Inspector.
This decision can be appealed to the Federal Office.

The objection should be submitted within 8 days from the delivery date and cannot
prevent its execution.

The decision of the Federal Office is finally under the administrative procedure.
Article 45

The Federal inspectors must have an official card, uniform and the badge of the Federal
inspector.

The form of the card, the uniform and the shape of the badge from item 1 of this law are
regulated by the Federal Office.

VII. PENAL PROVISIONS
Article 46

A fine of 150.000 to 450.000 of new dinars shall be imposed on a legal person or an
entrepreneur who were entered into the court Register for commercial offense:

1) if he uses the denomination without the approval of the Federal Agency (Article 14;
item 8);

2) if he uses the denomination for cultivar protected, which is identical or very similar to
the name of the protected cultivar of the same or related species, as well as after termination
of the usage of cultivar protected if denomination of the cultivar protected has a particular
significance with regard to that cultivar (Article 15; item 3);

3) if he includes into traffic the propagating material which has not been granted the
decision on cultivar protection (Article 22; item 1);

4) if he imports the propagating material which is not followed by the appropriate
documentation issued by the Federal Office of the exporting country which controlled the
production of the propagating material (Article 22; item 2);

5) if he does not maintain the cultivar protected or its hereditary components throughout
the period of cultivar protection (Article 33).

Actions from item 1 of this Article shall be fined for commercial offense and the fine of
3,000 to 30,000 of new dinars shall be imposed on the person responsible for the legal person.
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Article 47

A fine of 15,000 to 150,000 new dinars shall be imposed on the legal person or
entrepreneur for an offense committed:

1) if at the request of the Federal Agency, he does not deliver the adequate sample of the
propagating material or hereditary components of the protected cultivar for the purpose of
renewing cultivar samples or conducting comparative trials or other cultivars for protection;
or if he does not maintain or keep the official sample for the needs of the Federal Agency
(Article 34);

2) if he does not submit to the Federal Agency the contract on the license for the entry in
the Register of the protected cultivars (Article 36; item 3);

3) if at the request of the Federal Agency, he does not deliver the appropriate propagating
material necessary for the usage of the compulsory license (Article 37; item 5).

Actions from item 1 of this Article shall be fined for an offense and the fine of 900 to
9,000 of new dinars shall be imposed on the person responsible for the legal person.

Article 48

If the action from Article 46, item 1, provision 1 and 3 and 4, and Article 47, item 1 of
this law is committed by a physical person, a fine of 900 to 9,000 dinars shall be imposed on
him.

VIII. TRANSITIONAL AND FINAL PROVISIONS

Article 49

Regulations for the execution of this law shall be brought within 6 months from the date
on which this law comes into force.

Article 50

On the date when this law comes into force, the Law on Approval of New Cultivars,
Permission to Introduce into Production Foreign Cultivars and the Protection of the Cultivars
of Agricultural and Forest Plants ceases to be valid (Yugoslav Official Register, No 38/80 and
82/90).

Article 51

The cultivars which are protected according to the provisions of the Law on Approval of
New Cultivars, Permission to Introduce into Production Foreign Cultivars and the Protection
of the Cultivars of Agricultural and Forest Plants must be tested in the experimental field and
laboratory within a year from the date on which this law comes into force in order to assess
whether the mentioned cultivar is distinct, uniform and stable.
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Article 52
The cultivars for which the applications for the cultivar protection were filed till the
date on which this law comes into force, and for which the procedure has not been completed,
will be protected according to the provisions of this law.
Article 53
This law comes into force on the 8" day following its publication in the Yugoslav

Official Register.

[Fin de 1I’Annexe II et du document]



