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Avertissement : le présent document ne représente pas les principes ou orientations de l’UPOV
	Le but du présent document est d’inviter le Conseil à examiner les faits nouveaux concernant la loi sur la protection des obtentions végétales du Myanmar de 2019 (la “loi”) eu égard à sa décision du 26 octobre 2017.



généralités

	Dans une lettre datée du 18 septembre 2017, adressée au Secrétaire général de l’UPOV, M. Naing Kyi Win, directeur général du Département de la recherche agricole au Ministère de l’agriculture, de l’élevage et de l’irrigation du Myanmar, a demandé l’examen de la conformité du projet de loi sur la protection des obtentions végétales (le “projet de loi”) avec l’Acte de 1991 de la Convention UPOV (ci-après dénommé “Acte de 1991”).  À sa cinquante et unième session ordinaire, tenue à Genève le 26 octobre 2017, le Conseil a examiné le projet de loi et a décidé (voir le document C/51/22 “Compte rendu”, paragraphe 17) :

“a)	de prendre note de l’analyse figurant dans le document C/51/21;

“b)	de rendre une décision positive quant à la conformité du “projet de loi sur la protection des obtentions végétales” (le “projet de loi”) avec les dispositions de l’Acte de 1991 de la Convention UPOV, qui permet au Myanmar de déposer son instrument d’adhésion dès que le projet de loi aura été adopté sans modification et que la loi sera entrée en vigueur, et

“c)	d’autoriser le secrétaire général à informer le Gouvernement du Myanmar de cette décision.”

	Dans une lettre datée du 28 septembre 2019, adressée au Secrétaire général de l’UPOV, M. Naing Kyi Win, directeur général du Département de la recherche agricole au Ministère de l’agriculture, de l’élevage et de l’irrigation du Myanmar, a fait savoir que le Parlement du Myanmar avait adopté la “loi du Myanmar sur la protection des obtentions végétales” le 17 septembre 2019 et que celle-ci avait été adoptée par le Président et publiée au journal officiel le 24 septembre 2019.  M. Win a également informé le secrétaire général du fait que certaines modifications ont été apportées au projet de loi de 2017 au cours de la procédure parlementaire et il a demandé la confirmation de la décision positive du Conseil de l’UPOV de 2017.  La lettre fait l’objet de l’annexe I du présent document.  La traduction de la loi qui est jointe à la lettre peut être consultée à l’adresse suivante : https://www.upov.int/meetings/fr/details.jsp?meeting_id=50801.



MODIFICATIONS INTRODUITES DANS la loi sur la protection des obtentions végétales du Myanmar PAR RAPPORT AU TEXTE PRÉSENTÉ AU CONSEIL EN 2017

	Les modifications apportées au texte de la loi à la suite de la procédure parlementaire par rapport au texte de la traduction anglaise du projet de loi soumis au Conseil en 2017 sont présentées en mode révision à l’annexe II du présent document (en anglais uniquement).


	Le texte de l’article 2.c) de la loi contient la définition d’une “obtention végétale”, qui n’apparaissait pas dans le texte du projet de loi de 2017, à savoir :

“Article 2 […]

“c)	On entend par ‘obtention végétale’ une variété végétale qui exprime à tout le moins un caractère nettement distinct des variétés végétales existantes, qui présente des caractères homogènes lorsqu’elle est cultivée et des caractères stables par multiplication, à laquelle a été octroyé un droit d’obtenteur, qui doit être nouvelle au sens de l’article 8 et doit avoir une dénomination conformément aux articles 12 et 13 de la présente loi”.

	L’Acte de 1991 ne contient pas de définition d’une “obtention végétale”.  La définition d’une “variété végétale” figurant à l’article 2.b) de la loi est conforme à l’article 1.vi) de l’Acte de 1991.

	Le libellé de l’article 26.a) de la loi contient des dispositions relatives aux variétés essentiellement dérivées au sens de l’article 14.5) de l’Acte de 1991, qui diffèrent du texte des dispositions correspondantes du projet de loi de 2017, à savoir :

“Article 26.	Les dispositions des articles 23, 24 et 25, 26 s’appliquent également aux variétés suivantes :

“a)	les variétés, qui sont essentiellement dérivées de la variété protégée, lorsque la variété protégée n’est pas elle-même une variété essentiellement dérivée, qui peuvent être obtenues par sélection d’un mutant naturel ou induit ou d’un variant somaclonal, sélection d’un individu variant parmi les plantes de la variété initiale, rétrocroisements ou transformation par génie génétique.  Une variété est réputée essentiellement dérivée d’une autre variété (“la variété initiale”) si

Une variété est réputée essentiellement dérivée d’une autre variété (“la variété initiale”) si

“i)	elle est principalement dérivée de la d’une autre variété (‘la variété initiale’), ou d’une variété qui est elle-même principalement dérivée de la variété initiale, tout en conservant les expressions des caractères essentiels qui résultent du génotype ou de la combinaison de génotypes de la variété initiale,

“ii)	elle se distingue nettement de la variété initiale et

“iii)	sauf en ce qui concerne les différences résultant de la dérivation, elle est conforme à la variété initiale dans l’expression des caractères essentiels qui résultent du génotype ou de la combinaison de génotypes de la variété initiale;
Les variétés essentiellement dérivées peuvent être obtenues par sélection d’un mutant naturel ou induit ou d’un variant somaclonal, sélection d’un individu variant parmi les plantes de la variété initiale, rétrocroisements ou transformation par génie génétique.

“b)	les variétés qui ne se distinguent pas nettement de la variété protégée au sens de l’article 119;

“c)	les variétés dont la production nécessite l’emploi répété de la variété protégée.”.

	Le libellé des alinéas b) et c) de l’article 27 de la loi contient des dispositions relatives à l’exception facultative visée à l’article 15.2) de l’Acte de 1991, qui diffèrent du texte des dispositions correspondantes du projet de loi de 2017, à savoir :

“Article 27 […]

“b)	Les petits agriculteurs Les agriculteurs ne sont pas considérés comme portant atteinte au droit d’obtenteur, à l’égard des variétés figurant dans la liste de plantes agricoles de la manière prescrite par le Ministère, s’ils utilisent à des fins de reproduction, sur leur propre exploitation, uniquement pour leur consommation domestique, le produit de la récolte qu’ils ont obtenu par la mise en culture, sur leur propre exploitation, de la variété protégée ou d’une variété visée aux alinéas a) et b) de l’article 27 de la présente loi, à la condition que cette utilisation reste dans des limites raisonnables et sous réserve de la sauvegarde des intérêts légitimes de l’obtenteur.  a) ou b) de l’article 26 de la présente loi.

“c)	Les variétés de plantes fruitières, ornementales, potagères et forestières sont exclues de l’exception prévue à l’alinéa b) du présent article.

“d)	Les limites raisonnables et les mesures de sauvegarde des intérêts légitimes de l’obtenteur visées à l’alinéa b) du présent article seront prescrites dans le règlement d’exécution.”.

	Dans la lettre du 28 septembre 2019 adressée au Secrétaire général de l’UPOV (voir l’annexe II), M. Win a indiqué que “[s]’agissant de l’article 27.b) de la loi, le règlement d’exécution prévoira l’application de l’expression ‘uniquement pour leur consommation domestique’ ‘dans des limites raisonnables et sous réserve de la sauvegarde des intérêts de l’obtenteur’ comme l’exige l’article 15.2) de l’Acte de 1991 de la Convention UPOV”.



CONCLUSION

	Compte tenu de ce qui précède, de l’avis du Bureau de l’Union, les modifications introduites dans la loi au cours de la procédure parlementaire n’ont pas d’incidence sur les dispositions de fond de l’Acte de 1991 de la Convention UPOV.

	Le Conseil est invité à :

	a)	prendre note que la loi sur la protection des obtentions végétales du Myanmar, adoptée par le Parlement le 17 septembre 2019 et publiée au journal officiel le 24 septembre 2019, contenait des modifications par rapport au texte du projet de loi présenté au Conseil en 2017 (voir le document C/51/22 “Compte rendu”, paragraphe 17, et le paragraphe 2 ci‑dessus);

	b)	convenir que les modifications exposées dans le présent document et son annexe II n’ont pas d’incidence sur les dispositions de fond de l’Acte de 1991 de la Convention UPOV et, sous réserve de cet accord;  et

	c)	confirmer la décision sur la conformité du 26 octobre 2017 et informer le Gouvernement du Myanmar que son instrument d’adhésion peut être déposé.



[Les annexes suivent]
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Traduction d’une lettre datée du [26 septembre 2019] (référence [PVP/2019/3120])


	adressée par : 	M Naing Kyi Win, Directeur général, Département de la recherche agricole du Ministère de l’agriculture, de l’élevage et de l’irrigation du Myanmar


	à : 	M. Francis Gurry, Secrétaire général, Union internationale pour la protection des obtentions végétales (UPOV)

Objet :


Monsieur le Secrétaire général Gurry,

Par lettre datée du 18 septembre 2017, j’ai demandé au Conseil de l’UPOV d’examiner la conformité du projet de loi sur la protection des obtentions végétales (“projet de loi”) avec les dispositions de l’Acte de 1991 de la Convention UPOV (“Acte de 1991”).

Le 26 octobre 2017, le Conseil de l’UPOV a rendu une décision positive sur la conformité du projet de loi avec les dispositions de l’Acte de 1991, ce qui permet au Myanmar, une fois le projet de loi adopté sans modification et la loi en vigueur, de déposer son instrument d’adhésion à l’Acte de 1991.

J’ai le plaisir de vous informer que le Parlement du Myanmar a adopté la “loi sur la protection des obtentions végétales” le 17 septembre 2019 et qu’après son adoption par le Président, cette loi a été publiée dans la langue du Myanmar le 24 septembre 2019.  Une traduction anglaise provisoire de cette loi a été effectuée par le TWG de notre département.  Au cours de la procédure parlementaire, quelques modifications ont été apportées au projet de loi de 2017.  Le Bureau du Procureur général du Myanmar traduira cette loi en anglais et elle sera officiellement publiée.

En ce qui concerne l’article 27.b) de la loi, le règlement d’exécution prévoira l’application de l’expression “uniquement pour leur consommation domestique” “dans des limites raisonnables et sous réserve de la sauvegarde des intérêts légitimes de l’obtenteur” comme l’exige l’article 15.2) de l’Acte de 1991 de la Convention UPOV.

Afin d’achever la procédure d’adhésion, je souhaiterais demander au Bureau de l’Union de préparer un document contenant les modifications apportées au texte du projet de loi examiné par le Conseil de l’UPOV en 2017 afin d’inviter ce dernier à confirmer sa décision de 2017 sur la conformité.

[bookmark: _GoBack]Une traduction anglaise de la “loi sur la protection des obtentions végétales” du Myanmar de 2019 (projet) est jointe pour plus de commodité.



Veuillez agréer, cher Monsieur, l’expression de ma considération distinguée.


(Signé :)



[L’annexe II suit]
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CHANGES INTRODUCED IN THE NEW PLANT VARIETY PROTECTION LAW OF MYANMAR OF 2019 IN RELATION TO THE TEXT PRESENTED TO THE COUNCIL IN 2017




The changes introduced in the text of the Law, as a result of the parliamentary procedure, in relation to the text of the English translation of the Draft Law submitted to the Council in 2017 are presented in revision mode in in this Annex

Strikethrough indicates deletion from the text presented to the Council in 2017.

Underlining indicates insertion to the text presented to the Council in 2017.
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The New Plant Variety Protection Draft-Law
( The Pyidaungsu Hluttaw Law No. —-204729, 2019)

The ————-————137911" Waning day of Tawtalin, 1381 M.E.

———2047)
(24, September 2019)

The Pyidaungsu Hluttaw hereby enacts this Law.

CHAPTER (1)
TITLE AND DEFINITION

l—@ This Law shall be called the New Plant Variety Protection Law.

B Thislawchall me-into-for n cuch date as the Pracidant mav hy natifinatian annaint
w7 oY AP -

2. The following expressions contained in this Law shall have the meanings given
hereunder:

@y(a) “Plant” means any plant in the plant kingdom-—ether—than, including micro-
organisms;

&y(b) “Plant Variety” means a plant grouping within a single botanical taxon of the
lowest known rank, which grouping_complies with the following specific characters

and features, irrespective of whether the conditions forthe-grantof-a-breeders—rightof the

protection of new plant variety in accordance with this law are fully met, can be

& (1) defined by the expression of the related characteristics resulting from a given
genotype or combination of genotypes,

gy (i) distinguished from any other plant grouping by the expression of at least one
of the said characteristics and

gy (ii1) considered as a unit with regard to its suitability for being propagated
unchanged;

(¢) “New Plant Variety” means a plant variety which expresses at least one clearly

distinct character from the existing plant varieties. reveals uniformitv in

characters when it is cultivated and there is no change in characters through
propagation; has been granted a plant breeder’s right, it must be new in
accordance with Section 8 and must be denominated according to Sections12 and
13 of this Law:





image3.tiff
e{(d) “Plant Breeder” means

{—the person who bred or discovered and developed a variety:

& new plant variety or a plant variety. In this definition. it also included the person
who is the employer of the aforementioned person or who has commissioned the
latter’s work, or the successor in title of the aforementioned persons. as the case

may be:

Lib—the-cu rin title of the fiect o nd-aforomentioned-Dorson th mav-ba-
A P T ¥ g

@ (e) “Plant Breeder’s Right” means a right to be authorized and enjoyed for a
protected new plant variety by a plant breeder if the acts in Sections 23, 24, 25; and
262z of this Law are carried out by any other person;

@) “Propagating material” means the entire plants or parts of plants of plant variety
used for propagation;

& (g) “Harvested material” means entire plants or parts of plants obtained through
the use of propagating materaimaterials of plant variety;

&r(h) “Recognition Certificate” means a certificate issued under this Law to a plant
breeder for -the protection of a new plant variety;

&ky(1)  “Ministry” means the Ministry of Agriculture, Livestock and Irrigation of the
Union Government;

& (1) “Central Committee” means the Central Committee for National New Plant
Variety Protection formed under this Law;

& (k) “Department” means the Department of Agricultural Research—uader, the
Ministry of Agriculture, Livestock and Irrigation.

CHAPTER (1)
OBJECTIVES
3. The objectives of this Law are as follows:

@)(a) to protect the rights of plant breeders;
&y(b) to develop the plant breeding activity;

{3 () toimprevepromote local and foreign investment in the plant breeding activity;

@ (d) toassistsupport the development of the agricuiuratsector by-breedingnational economy
through the utilization for production of new plant varieties.

2
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CHAPTER (II1)

FORMATION OF THE CENTRAL COMMITTEE
4. The Ministry-.

(a) shall, with the approval of the Union Government, form the Central Committee
for National New Plant Variety Protection comprising the Deputy Minister for
the Ministry as the Chairperson, the Director General of the Department as the
Secretary, representatives—experis-and other suitable persons. expert representatives
from the relevant departments and organizations under the Ministries which are
applicable to this Law as members.

(b)  may determine and assign duty to the Vice-Chairperson and Joint-Secretary, if

necessary, 1N forming—the Central-Committecaccordance with the—approvalof the Union

Governmentsubsection (a).

(c)  may reform the Central Committee-. in accordance with subsection (a).with the

approval of the Union Government from time to time.

CHAPTER (IV)
DUTIES AND POWERS OF THE CENTRAL COMMITTEE
75. The Central Committee shall:

t@)(a) lay down policies with the approval of the Union Government to create an
enabling environment t0 ensure-independence-in-desision-making-on-plantbreeders rightsin
erderto-encourage plant breeding and to support plant breeders’ rights for the
development of the agricultural sector;

&)(b) cooperate and coordinate with the relevant Government departments, international
organizations, local and foreign organizations and private entrepreneurs to
develop the plant breeding activity:activities. research and technology activities.

{6} establish(c) organize the Technical Committee and sub-Committee for a
New Plant Variety Testing and reform them from time to time, and assign the
function and duty.

8— 6. When a plant breeder applies for a breeder’s right of a new plant variety
protection, the Central Committee shall grantprotection-anc-issue a recognition certificate in
accordance with the evaluation on recommendations of sush-new plantvarietyprotestion-ifthethe
Technical Committee for a New Plant Variety Testing whether the applied variety
complies with the conditions of protection- or not.

3
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CHAPTER (V)
STIPULATIONS TO RECOGNIZE AS A NEW PLANT VARIETY

G The
7. An applied variety in order to grant plant breeder’s right for new plant variety
protection shall be-grantec-wherecomply with the variety-is
—how,
)
The-grant-ofthebroedersright shat-not-be-subjest to-any-further ordifforent OHOWng conditions,—
erovidedthat
(a) novelty
(b) distinctness
(c) uniformity
(d) stability and

(e) the variety is designated by a denomination in accordance with the provisions of

Section-14-that theapplicantcomplies with-the-formalities provided-forinthistaw Section 12 and

thathe-pays-theteguiredfessSection 13.

408. The applied variety shall be deemed to be as a new plant variety

t@y(a) if at the date of filing of the application for a breeder’s right, propagating or
harvested material of the variety has not been sold or otherwise disposed of to
others, by or with the consent of the breeder, for purposes of commercial
exploitation of the variety earlier than one year within Myanmar before the date
of filing the application, in other foreign countries earlier than four years or earlier
than six years in case of trees and vines before the said date;

(b) if propagating or spesies-toharvested materials of the applied variety. which it
didwas not previeusiypossible to apply-in the past. such varieties belongingto-suchplant
genrus-oFrspesiesshallinay be censi A A B
of this-sectiondeemed to be new even wheFelf the sale er—dospesa4f0r the purposes of
commercial exploitation of to-others described-in-thatparagraphpropagating or harvested
materials of such variety took place in Myanmar within four years before the
filing date or, in the case of trees or of vines, within six years before the said date;

{3 (c) the provision under paragrephsubsection (b) of this seetienSection, shall eriy-apply
to the applications for a breeder’s right filed within one yearatthelatest only after
the provisionsenactment of thethis Law-apply-to-the generaor spesies-concered.

4
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+9. The variety shall be deemed to be distinct if it is clearly distinguishable from any
other variety whose existence is a matter of common knowledge at the time of the filing
of the application.

__ In particular, the filing of an application for the granting of a breeder’s right or for
the entering of another variety in an official register of varieties, in any country, shall be
deemed to render that other variety a matter of common knowledge from the date of the
application, provided that the application leads to the granting of a breeder’s right or to
the entering of the said other variety in the official register of varieties, as the case may
be.

4210. The variety shall be deemed to be uniform if, subject to the variation that may be
expected from the particular features of its propagation, it is sufficiently uniform in its
relevant characteristics.

4311. The variety shall be deemed to be stable if its relevant characteristics remain
unchanged after repeated propagation or, in the case of a particular cycle of propagation,
at the end of each such cycle.

+4-12. (a) A new plant variety shall be named ineaseerdancewith-thefelowingprovisions:
@ (1) The variety shall be designated by a denomination which will be is generic
designation.

&y (i) It must not be liable to mislead or to cause confusion concerning the
characteristics, value or identity of the variety or the identity of the breeder. i
particular—it[t must be different from every denomination which designates, in the
territory of any member of UPOV, an existing variety of the same plant species
or of a closely related species.

{) (i) It may not consist solely of figures except where there is anusually
established practice for designating varieties.

@ (iv) Subject to subsection (ivi), no rights in the designation registered as the
denomination of the variety shall hamper the free use of the denomination in
connection with the variety, even after the expiration of the breeder’s right.

{} (V) A variety must be submitted to all members of UPOV under the same
denomination . —Fhe—Central-Cormmiti hallregister—the—denomination wbraitiod—uhl it

neidere-the-denomination-asuitabk

& (vi) Prior rights of third persons shall not be aftected. -If, by reason of a prior
right, the use of the denomination of a variety is forbidden tofor a person who, in
accordance with the provision of Section 13 subsection (ja-iii), is obliged to use
it, the Central Committee shall require the breeder to submit another
denomination for the variety.
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{(b) When a protected variety is offered for sale or marketed, it shall be permitted to
associate a trademark, trade name or other similar indication with a registered
variety denomination. If such an indication is so associated, the denomination
must nevertheless be easily recognizable.

13. (a) In relation to denominations the following applies:

{4y (1) Where a denomination of a new plant variety is rejected by the Central
Committee -in accordance with the provisions in subsections—{a}-to—(f—theContral
CompitteemayrequireSection 12 subsection (a). the applicant temay furnish a new
denomination within the prescribed period.

& (i) The denomination shall be registered by the Central Committee at the same
time as the breeder’s right is granted.

& (i) Any person who ofters for sale or markets propagating material of a variety
protected within Myanmar is obliged to use the denomination of that variety, even
after the expiration of the breeder’s right in that variety, except where, in
accordance with the provisions of Section 12. subsection- (a-vi), prior rights
prevent such use.

4o (b) The Central Committee ensures that the authorities of the members of UPOV are
informed of matters concerning the variety denominations, in particular the
submission, registration and cancellation of denominations. Any authority may
address its observations, if any, on the registration of a denomination to the
Central Committee.

CHAPTER (V1)

APPLICATION OF THE RIGHT OF A NEW PLANT VARIETY
PROTECTION__

15
14. The following persons can apply for the grant of the breeder’s right fora-rew-plant variety:
(a) any national

(b) any foreigner and their organizations, including natural persons and legal entities,
who have their permanent residence in theRepublic-of the- Union-of Myanmar, and

€(c) any national from, as well as natural person or legal entity resident in, foreign
countries and intergovernmental organizations, which have entered with
Myanmar into agreements on new plant variety protection.
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15.  The persons under the subsection (b) and (c) of Section 4514, shall enjoy the same
treatment concerning plant breeders’ rights as the nationals sfthe Republicof the Union—of

Myanmarinsofaras-the-grantand-protoction-ofbroodersfights-ar rocrRed—provided-th +ithey comply
with s nditiohs-and-formalities imposed-on-the-nationals-of the Republic-of the Union-of Myanmar.
4 The plantcenora-orcoecioc—towhichth 1sti ; ; ini

- = & B PXlStlng LaW—a-pphes—shaﬂ—be—pFeseﬂbed_._ by-the—Mwstr—yf:

laws. rules and regulations and disciplines.

16. The Lawwitplant breeder can apply tefor a plant breeder’s right for all plant genera
and Specles + th latact Ir\ th, pn— tHon of p riod-of 40 ¥ re from the Aot £ Mlng into for Fm

accordance with this Law.

42

17. An applicant for the breeder’s right of a new plant variety shall apply to the
Central- Committee in accordance with the provisions in the rules and the #ingfiling date
of the application for a breeder’s right shall be the date of the receipt of the application
duly filed as prescribed by this Law-and-tsrules.

19—
18.(a) Any decision to grant a breeder’s right shall require an examination for

compliance with the conditions under Sections 98 to 4312. In the course of the
examination, the Central Committee may -

@) assign the duty 1O grow-the varietyor camyout cther necessary tests-in-the designated-locations
to-the Technical- Committee for a New Plant Variety Testing comprising the
experts from the relevant Government departments with the approval of the
Ministry or;_an independent institute. or relevant experts:

wyeause (b)  According to subsection (a). the growing—ofthevaricty orthesarrringoutof the
necessary—tests—byanlechnical Committee for a New Plant Variety Testing. or
independent institute, or relevant experts;

{ _may take into account the results of the growing tests or other necessary testing
or other trials which have already been carried out_or checking the test trial
documents.

20—Feor

(¢) The Technical Committee shall send the results of the purpeses—of-examinationtest
report to the Central Committee and send a copy of the report to the plant breeder.
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19. The Central Committee may requireask to the breeder to furnish all the necessary

information, documents or material for the purpose of examination as specified in the
rulesidesisions. by-laws of the Ministry.

2120. An applicant for a breeder’s right of a new plant variety-shellenjoy-theright of pricrity-as

fellews!

(@)

(®)

©

@y

shall enjoy the right of priority for a period of twelve months from the day after
the date of smiagfiling of the first application if he/she applies a subsequent
application for the same new plant variety in-Myanmarafter applying the right of
protection in a foreign country or intergovernmental organization which has

entered with Myanmar into agreements on plant variety protection. Fhe-day-offiling

the-applicantisrequirec-to-furish_shall submit, within a period of three months from the
filing date of the application, a copy of documents which constitute the first
application, certified to be a true copy by the authority with which that first
application was filed, and samples or other evidence that the variety which is the
subject matter of both applications is the same.

the-breeder shall be-alowedallow a period of two years after the expiration of the period
of priority or, where the first application is rejected or withdrawn, an appropriate
time, after such rejection or withdrawal, in which to furnish, to the Central

Committee, any necessary information, desumentdocuments or wateriaimaterials

required for the purpose of the examination-under Sections-19-and-20.

21. Events occurring within the priority period provided for in sus-sestienScction 20

subsection (a), such as the filing of another application or the publication or use of the

variety that is the subject of the first application, shall not constitute a ground for rejecting

the subsequent application. Such events shall also not give rise to any third-party right.
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22 Provisionalprotection-is-provided to-the breeder as-follows:

639 itis orovided to safeguard the interests of the breeder during
Lad =4 I

(a) During the period between the publication of the application by Central
Committee and the grant of that right: the breeder shall enjoy provisional
protection to safeguard the interests of the breeder.

ythe (b) The applicant is considered to be the holder of a breeder’s right in relation to
any person who, during the provisional period-previded-in-Sub-section{a} has carried

out acts which, once the right is granted, require the breeder’s authorization as
provided in Sections 23-+e27_24. 25 and 26.The applicant shall have the same
rights to enter into license agreements and to initiate legal proceedings as if on
the publication date the breeder’s right had been granted to the applicant in
respect of the variety concerned. The rights conferred under this paragraph shall
be deemed never to have been conferred if the right is not granted.

CHEARTER
CHAPTER (VII
PLANT BREEDER'S RIGHT

23.. (a) Subject to the provisions of Sections 2827 and 2628, the following acts in
respect of the propagating material of the protected variety shall requirenot be done
by any other person without out the authorization of the breeder:

&@3(1). _production or reproduction-imutiptication):.

&y (i) conditioning for the purpose of propagation;

e (ii1) offering for sale;

@ (iv) selling or other marketing;

@3 (v) exporting;

& (vi) importing;

{g)(vi1) stocking for any of the purposes mentioned in (ai) to (évi), above;

24(b) The breeder may make his authorization under Sestien-23subsection (a) to others
subject to cenditions-and-imitationsagreement between them.
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2524. Subject to the provisions of Sections 27 and 28 and-2¢, the acts referred to in Section
23 in respect of harvested material, including entire plants and parts of plants, obtained
through the unauthorized use of propagating material of the protected variety shall
require the authorization of the breeder, unless the breeder has had reasonable
opportunity to exercise his right in relation to the said propagating material.

26.25. Subject to provisions of Sections 27and 28 and-2¢, the acts referred to in Section 23
in respect of products made directly from harvested material of the protected variety
falling within the provisions of Section 2524 through the unauthorized use of the said
harvested material shall require the authorization of the breeder, unless the breeder has
had reasonable opportunity to exercise his right in relation to the said harvested material.

2726. The provisions in Sections 23, 24, and 2526 shall also apply in relation to_the
following varieties.

t)y(a) Varieties. which are essentially derived from the protected variety, where the
protected variety is not itself an essentially derived variety. which may be
obtained by the selection of a natural or induce mutants. or of a somaclonal
variant, the selection of a variant individual from plants of the initial variety

backcrossing. or transformed by genetic engineering. A varietv shall be deemed
to be essentially derived from another variety (“the initial variety”) when-

the variety that is itself predominantly derived from the initial variety, while
retaining the expression of the essential characteristics that result from the
genotype or combination of genotypes of the initial variety,

& (1) it 1s clearly distinguishable from the initial variety and

gip(iii) except for the differences which result from the act of derivation, it conforms
to the initial variety in the expression of the essential characteristics that
result from the genotype or combination of genotypes of the initial variety.

Ess nHaII, derved yariotios Ay =Y htained Ir\, the celectionof a-natural or indu mutant or

£ maclonal rignt—th lagtion—of. riant-ndividual-from—olante—of-tho—initial riad
T 134 Y5

backeorossina—ortransformation-byv-geneth nain ring
=g S ] 8

&y(b) varieties which are not clearly distinguishable in accordance with Section <49
from the protected variety,

) (c) varieties whose production requires the repeated use of the protected variety-

10
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28427.(a)  The breeder’s right shall not extend to_the following:

& (1) acts done privately and for non-commercial purposes;

& (1) _acts done for experimental purposes and

Gip(iii) acts done for the purpose of breeding other varieties, and, except where the
provisions of Section 2726 apply, acts referred to in Sections 23te-26. 24 and
25 in respect of such other varieties.

(b) Farmers shall not be considered that thev infringe the breeder’s right, inrelationto

aricties-included-in-a-list of agricultural-plantsin-the-mannerprescribed-by-the Ministry |fthey use

for propagating purposes, on their own holdings. only for their home
consumption, the product of the harvest which they have obtained by planting,
on their own holdings, the protected variety or a variety covered by Section 26
(a) or (b) of this Law. 2 tay-and-{b) of this-Lawprovided-that this-use-is-within+ nablolimit

and-subiestto-the safeguardinagof the legitimate-interests of the broeder
4 g g g -

(c) Varieties of fruits, ornamentals, vegetables and forest plants are excluded from
the exception under subsection (b) of this Section.

&

The reoasonable limitsand the maoacurac for caof, g"”"’“"‘g f tha | gi+ima+ interocte of the hroodar

29.+28.(a)_ The breeder’s right shall not extend to acts concerning any saterisimaterials of
the protected variety, or of a variety covered by the provisions of Section -2726
which has been sold or otherwise marketed by the breeder or with his consent in
the territory of Myanmar or any material derived from the said material, unless
such acts

a-1(1)  involve further propagation of the variety-in-questionor,

(a2+1)  involve an export of material of the variety, which enables the propagation
of the variety, into a_foreign country which does not protect varieties of the
plant genus or species to which the variety belongs, except where the
exported material is for final consumption purposes.

&)-(b) For the purposes of subsection (a), “material” means, in relation to a variety,
——+b1(i)  propagating seteristofenykindmaterials,

—2(ii)  harvested meteriahinchudingentireplantsmaterials and-paris-ofplentsand
——+b-2)(ii1) any product made directly from the harvested material.

11
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29.  Any38==}Ne person-

(a) shall not carry out the acts provided for in Sections 23+e-27. 24. 25 and 26 without
the authorization of the plant breeder to a protected new plant variety.

wyExeept_ (b)  shall not restrict for reasons other than public interest except where
expressly provided in this Law, the free exercise of a breeder’s right-shal-notbe

restricted forreasons-otherthan Fpulr\li interest.

{-:30. When any such restriction, in accordance with Section 29(b). has the effect of the
Central Committee, authorizing a-third party to perform any act for which the breeder’s
authorization is required, the breeder shall receive equitable remuneration.

31. The breeder’s right is independent of any measure to regulate the production,
certification and marketing of material of varieties or the importing or exporting of such
material. In any case, such measures shall not affect the application of the provisions of
this Law.

32. The protection period of a plant breeder's right is 25 years for trees and vines and
20 years for other new plant varieties commencing fesmfrom the date of the grant of the
breeder’s right.

ARREAL
33- (a) A BEFEER dissatisfied-with-an-orderor desision Bass d Ir\, the Technical-Commit underthisLaw
Ry filean S al-o-the Central-Compnitt o rdan with-th chuIaH ns-Within-60 Ha,c from
the dat fthe 1 ipi‘ f such-orderordecision-
Y The Central- Commnitt a3 anceloramendth rderof degision-passed by th
™7 Pl i o4 g L ¥
Teochrical-Committeerolatingtothe-apoealundersubsactionL{a)
) i g
34 A_narson-dissatisfied-with-an-order-or desisionbpassed-by the Central Commit mav—file-an-appealt
g L4 L ¥ ¥ PP
th HE-a rdan swith-th chuIaH ns-within-90 Ha,c from-the-dat fthe r ip{‘ f such-orderordecision-
CHEARTERC

NULLITY AND CANCELLATION OF A PLANT BREEDER’S RIGHT
3533. A plant breeder's right shall be declared null and void when it is established

(a) _that the conditions laid down in Sections 46-and+48 or 9 were not complied with
at the time of granting the breeder’s right of a new plant variety;

&y(b) that, where the grant of the breeder’s right has been essentially based upon
information and documents furnished by the breeder, the conditions laid down in
Sections 42-ard4210 or 11 were not complied with at the time of granting the
breeder’s right of a new plant variety;

12
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{3 (c) that the breeder’s right has been granted to a person who is not entitled to it,
unless it is transferred to the person who is so entitled.-

3634. A plant breeder's right shall not be declared null and void for other reasons than
those referred to in Section 3533.

3735.The Central Committee shall cancel the breeder’s right for the following reasons:

(a) _ifitis established that the conditions laid down in Sections 42and4310 or 11 are
no longer fulfilled.
w&H(b) if, after being requested to do so and within the prescribed period,

{5 the breeder does not provide the Central Committee with the information,
documents or material deemed necessary for verifying the maintenance of the
variety;

(—e-c)if. after being requested to do so and within the prescribed period. the breeder
fails to pay such fees as may be payable to maintain his right in force; e+

w-i(d) if. after being requested to do so and within the prescribed period. the breeder
does not propose, where the denomination of the variety is cancelled after the
grant of the right, another suitable denomination.

3836. A plant breeder's right shall not be cancelled for other reasons than those referred
to in Section 3735.

CHAPTER (IX)
APPEALS

37.(a) A person dissatisfied with evaluation report passed by the Technical Committee
for a New Plant Varietv Testing under this I.aw may file an appeal to the Central
Committee in accordance with the stipulations within 60 days.

(b) The Central Committee may approve. cancel or amend the evaluation report
passed by the Technical Committee for a New Plant Varietv Testing relating to
the appeal under subsection (a).The decision of Central Committee is final.

(¢) A person dissatisfied with an order of decision passed by the Central Committee
may file an appeal to the court in accordance with the stipulations within 90 days
from the date of the receipt of such order of decision.

13




image15.tiff
CHAPTER (X)
OFFENCES AND PENALITIES

Supes erthe—implementat R d=its—rulesshallbe-performed

{a-1} to dicconting rrofrain from cuch infrinaamant ar nracan idan
&7 ) P

{a-NVto doctruct the nronaaating matarial thao hansactad matarial ar tha A scodnroducts
N Propag ) 0 P 14

wihich-isa FREER nt of tha 3ot Finfring ment-

B Tho loasl ramadiac in tha annlinghla lovgsc far th nforcoment of other intellectual nronert
o7 g P! Property

righis-hall—bo-avaliable-for the-onforosmentof breadersfights-
44, 38. Whoever violates any provision in Sections 23-e27. 24. 25 and 26 without
authorization of the plant breeder to a new plant variety shall, on conviction, be punished
with imprisonment for a term #esof a minimum of six months to a maximum of three
years or with a fine from a minimum of one million kyats to a maximum of five million
kyats or with both.

CHAPTER (XI)
MISCELLANEOUS
A2 Therpublie

39. Applicants shall comply with the requirements specified in this L.aw and pay the
designated fees: a plant breeder’s right shall not be restricted by any other conditions.

40. be-informedby-the-The Central Committee through-theregularpublication—ofinformationshall
announce to the public concerning applications for and grants of breeders’ rights and
proposed and approved denominations- through the regular publication of information.

41, Supervision over the implementation of this I.aw and its rules shall be performed
by the Central Committee based on the findings of the Technical Committee.

43- fan hibitivolvedin SR ffen e wted underthis-Law-is-not acil, 125 ducible before the Court

veh-exhibit-recds—hot-be-produced-beforethe-Court-but-atoner-orothortal At-doctrentar iden Y
Lid L ¥

the mannerof cust H, f the sam Ay be-submitted—Such-submission—shall-be—d med-as—if it were a3

submission-of-th hibit before the Court and-therelevant Court RSy Aicp < f the same-in-a rdan with

44
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42.(a) The holder of a breeder’s right may request to the Central Committee to take the
following actions with regard to a person who infringes his/her breeder’s right
(1) to discontinue or refrain from such infringement or preserve evidence

(i1) to destruct the propagating material. the harvested material or the processed
products which are components of the breeder’s right of infringement.

(b) The Central Committee may apply the provisions of intellectual property rights
Laws in connection with plant breeders’ rights.

43. The members of the Central Committee and of the Technical Committee for a Plant
Variety Testing who are not government employees are entitled to enjoy emolument
determined by the Ministry.

4644, The Central Committee shall, with the approval of the Ministry, determine the fees
to be paid by the applicant to get the right of protection to a new plant variety. Thecomplete

schedul f fooc will b 125 ided-in-therules-

45. The applicant. to get the right of protection to a new plant variety. shall pay the

prescribed fees concerning the filing and examination of applications to the Central
Commiittee.

46. 4Z—=In implementing the provisions irof this Law:

(a)-_the Ministry may issue sesby-laws, regulations and by-lawsrules with approval of
the Union Government,

(b) _the Ministry and the Central Committee may issue notifications, orders, directives
and procedures.

47. The Plant Variety Protection Law., which enacted at (2016 vear by
The Pyidaungsu Hluttaw Law No. 15). shall be declared void by this Law.

I hereby sign under the Constitution of the Republic of the Union of Myanmar.

Sd/ HtinkyawWin Myint

- President

- The Republic of the Union of Myanmar
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