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1. Par une lettre datée du 1° octobre 2012, adressée au secrétaire général de 'UPQV, le secrétaire
permanent du Ministere de [Iagriculture, de la sécurité alimentaire et des coopératives de la
République-Unie de Tanzanie, a demandé I'examen du projet de loi sur les droits d’obtenteur qui a fait I'objet
d’'une premiére lecture au Parlement en avril 2012 (ci-aprés dénommé “projet de loi”), du point de vue de sa
conformité avec I'Acte de 1991 de la Convention UPOV (ci-aprés dénommé “Acte de 1991"). La lettre est
reproduite dans I'annexe | du présent document. L’annexe Il contient une copie en anglais du projet de loi.
L'annexe Il (en anglais seulement) contient une copie du tableau des amendements que le ministre de
l'agriculture, de la sécurité alimentaire et des coopératives prévoit de soumettre au Parlement (ci-apres
dénommeés “amendements du ministre”).

2. Le 14juin 2012, le Bureau de [I'Union a été informé que le Gouvernement de la
République-Unie de Tanzanie avait I'intention de soumettre dans un premier temps le projet de loi pour la
Tanzanie continentale aux fins de son examen par le Conseil et, ultérieurement, le projet de loi ou la loi
adoptée pour Zanzibar.

RAPPEL

3. L'article 34.3) de I'Acte de 1991 dispose que “[tlout Etat qui n’est pas membre de I'Union ou toute
organisation intergouvernementale demande, avant de déposer son instrument d’adhésion, I'avis du Conseil
sur la conformité de sa législation avec les dispositions de la présente Convention. Si la décision faisant
office d’'avis est positive, I'instrument d’adhésion peut étre déposé”.

4. Depuis 2007, le Bureau de I'Union a fait & plusieurs reprises des observations sur les propositions
de madification de la “loi de 2002 sur la protection des obtentions végétales (droits d’'obtenteur)” pour
la Tanzanie continentale (Loi de 2002) par rapport a I'Acte de 1991 de la Convention UPOV.
Le 6 septembre 2010, le Bureau a été informé que le projet de loi modificative avait été transformé en un
projet de loi consolidé qui se trouvait au bureau du procureur général avant d’étre présenté au Parlement. A
cette occasion, il a été informé qu’un texte Iégislatif distinct serait promulgué pour Zanzibar afin de couvrir
tout le territoire de la République-Unie de Tanzanie.

5. Les 1% et 2 juin 2011, a Zanzibar (République-Unie de Tanzanie), le Bureau de I'Union a donné des
conférences lors d'un atelier des parties prenantes sur les droits d'obtenteur et a rencontré des
représentants du Gouvernement de la Tanzanie et du groupe de travail chargé de rédiger la législation sur
les droits d’obtenteur de Zanzibar. Le 20 juillet 2011, le Bureau de I'Union a fait des observations sur le
projet de loi pour la Tanzanie continentale et le projet de loi pour Zanzibar en rendant compte des
discussions et des propositions issues des réunions tenues les 1% et 2 juin 2011 & Zanzibar. Le Bureau de
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I'Union a expliqué que, pour devenir membre de I'Union, la République-Unie de Tanzanie devait soumettre
pour examen au Conseil les deux documents Iégislatifs.

6. Le 14juin 2012, le Bureau de [I'Union a été informé que le Gouvernement de la
République-Unie de Tanzanie avait I'intention de soumettre dans un premier temps le projet de loi pour la
Tanzanie continentale aux fins de son examen par le Conseil et, ultérieurement, le projet de loi ou la loi
adoptée pour Zanzibar.

BASE DE LA PROTECTION DES OBTENTIONS VEGETALES EN REPUBLIQUE-UNIE DE TANZANIE

7. En République-Unie de Tanzanie, la protection des obtentions végétales est régie par la loi de 2002
(voir le paragraphe 4 ci-dessus). Etant donné que la République-Unie de Tanzanie a l'intention de devenir
membre de I'Union, son gouvernement a décidé de madifier la loi de 2002 au moyen du projet de loi
présenté au Parlement (voir I'annexe Il) aprés incorporation des amendements que le ministre de
l'agriculture, de la sécurité alimentaire et des coopératives prévoit de soumettre au Parlement (voir
annexe Ill). On trouvera ci-dessous une analyse du projet de loi tel qu'il serait modifié par les
amendements du ministre, dans I'ordre des dispositions de fond de I'Acte de 1991.

Article premier de I'Acte de 1991 : Définitions

8. L'article 2 du projet de loi contient des définitions d'obtenteur et de variété correspondant aux
définitions figurant dans I'article premier iv) et vi) de I'Acte de 1991, respectivement.

9. Le projet de loi contient dans son article 2 une définition du terme ci-aprés qui n'est pas défini dans
'Acte de 1991 :

“par ‘vendre’, on entend offrir, annoncer, garder, exposer, transmettre, informer, livrer ou préparer a des

fins de vente ou d'échange ou céder pour n'importe quelle raison ou transmettre, informer ou livrer pour la
vente;”

10. Le projet de loi contient dans son article 2 une définition du terme ci-aprés qui n'est pas défini dans
I’Acte de 1991 et n’est pas utilisé dans le projet de loi :

“reproductive material’ means a plant or part of the plant used to multiply the plant;” (“par ‘matériel de
reproduction’, on entend une plante ou partie d’'une plante utilisée pour multiplier la plante;”).

Article 2 de I'Acte de 1991 : Obligation fondamentale des parties contractantes

11. Le projet de loi est intitulé “Un projet de loi pour Une Loi destinée a prévoir I'octroi et la protection de
droits d'obtenteur, pour la création d'un Office des droits d'obtenteur et pour des questions connexes”,
correspondant a I'obligation fondamentale prévue par I'article 2 de I'Acte de 1991.

Article 3 de I'Acte de 1991 : Genres et espéces devant étre protégés

12. L’article 12 du projet de loi dispose : “[l]es dispositions de la présente loi s’appliquent a tous les genres
et especes végétaux”. Ces dispositions sont conformes a I'article 3.2)ii) de I'Acte de 1991. Il convient de
noter que, conformément a l'article 36.1)ii) de I'Acte de 1991, lors du dépbt de son instrument d’adhésion, la
République-Unie de Tanzanie devra notifier dans une déclaration que la loi s'applique a tous les genres et
especes végétaux.

Article 4 de I'Acte de 1991 : Traitement national

13. En ce qui concerne l'obtenteur et le dépét des demandes, le projet de loi n'impose aucune restriction
guant & la nationalité ou au domicile des personnes physiques ou au siége des personnes morales. Le
projet de loi correspond aux dispositions de I'article 4 de I'’Acte de 1991.
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Articles 5 a 9 de I'Acte de 1991 : Conditions de la protection, nouveauté, distinction, homogénéité et stabilité

14.  Avec les amendements du ministre, I'article 15 du projet de loi lirait comme suit :

“15.-1) Une “variété est réputée distincte si elle se distingue nettement de toute autre variété dont
I'existence, a la date de dépdt de la demande, est notoirement connue”.

2) Aux fins de l'alinéa 1), le dépdt, dans tout pays, d’'une demande d’octroi d’un droit d'obtenteur pour une
autre variété ou d'inscription d’'une autre variété sur un registre officiel de variétévariétés est réputé rendre
cette autre variété notoirement connue a partir de la date de la demande, si celle-ci aboutit a I'octroi du
droit d’obtenteur ou a I'inscription de cette autre variété sur le registre officiel de variétévariétés.

15. Les articles 13 a 17 du projet de loi, compte tenu de la modification ci-dessus, prévoient les conditions
de la protection qui correspondent aux dispositions des articles 5 a 9 de I'Acte de 1991.

16. Avec les amendements du ministre, I'article 53 du projet de loi concernant la disposition facultative de
I'article 6.2) de I'Acte de 1991 lirait comme suit :

“53.-1) Dans les 12 mois qui suivent la date de I'entrée en vigueur de la présente loi, I'obtenteur d’'une
variété existante de création récente peut faire une demande au directeur de I'enregistrement concernant
cette variété.

Article 10 de I'Acte de 1991 : Dép6t de demandes

17. Les articles 18, 19 et 21 du projet de loi contiennent des dispositions relatives au dépot des
demandes. Le projet de loi ne semble pas contenir de dispositions incompatibles avec l'article 10 de I'Acte
de 1991.

18. Avec les amendements du ministre, I'article 21.3) du projet de loi lirait comme suit :

“Une demande déposée auprés du directeur—detenregistrement-de-Zanzibar service chargé des droits

d’'obtenteur a Zanzibar aurate-méme—effet sera considérée comme une demande pour la méme variété
déposée aupres du directeur de I'enregistrement”.

Article 11 de I'’Acte de 1991 : Droit de priorité

19. Pour qu'elle corresponde aux dispositions de I'article 11.3) de I'Acte de 1991, il est recommandé de
modifier I'article 22.4) du projet de loi comme suit :

“3) Le demandeur devra, dans un délai de deux ans apres I'expiration du délai de priorité ou, lorsque la
premiére demande est rejetée ou retirée, dans un délai approprié a compter du rejet ou du retrait, fournir
au directeur de I'enregistrement tout renseignement, document ou matériel requis dans cette loi en vue de
'examen”.

20. Sous réserve de cette modification, I'article 22 du projet de loi contient des dispositions sur le droit de
priorité qui correspondent aux dispositions de l'article 11 de I'Acte de 1991.

Article 12 de I’Acte de 1991 : Examen de la demande

21. L’article 28 du projet de loi contient des dispositions relatives a I'examen de la demande qui
correspondent aux dispositions de I'article 12 de I'’Acte de 1991.
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Article 13 de I'Acte de 1991 : Protection provisoire

22. L’article 29 du projet de loi contient des dispositions sur la protection provisoire qui correspondent aux
dispositions de l'article 13 de I'Acte de 1991. Il est recommandé d'apporter la correction suivante dans
l'article 29 de ce projet de loi :

“Le détenteur d'un droit d’obtenteur aura le droit de recevoir une rémunération équitable de toute personne
qui, durant la période qui s’écoule entre la publication de la demande d’octroi d’'un droit d’obtenteur en
vertu de l'article 23-24 et la date de I'octroi de ce droit, s’est livrée a des actes qui, une fois le droit octroyé,
nécessitent I'autorisation de I'obtenteur comme le prévoit I'article 30”.

Article 14 de I'Acte de 1991 : Etendue du droit d’obtenteur

23. L’article 30.3) du projet de loi contient comme suit la disposition facultative “Actes a I'égard de certains
produits” de I'article 14.3) de I'Acte de 1991 :

“4) Sous réserve des articles 31 et 32, les actes dont il est fait mention au paragraphe a) a g) de
l'alinéa 1), l'autorisation de I'obtenteur est requise pour les actes al'égard des produits fabriqués
directement a partir d’un produit de récolte de la variété protégée couvert par les dispositions de l'alinéa 3)
par utilisation non autorisée dudit produit de récolte, a moins que I'obtenteur ait raisonnablement pu
exercer son droit en relation avec ledit produit de récolte”.

24. Larticle 30.6) et 7) du projet de loi avec les amendements du ministre lirait comme suit :

“6) Aux fins du paragraphe a) de l'alinéa 1) 5), une variété sera considérée comme essentiellement
dérivée d'une autre variété lorsque-

(-]

7) Aux fins du présent article, des variétés essentiellement dérivées peuvent étre obtenues par des
moyens comme la sélection d'un muntant—mutant naturel ou induit ou é'unre—variété d'un variant
somaclonal, la sélection d'un individu variant parmi les plantes de la variété initiale, des rétrocroisements
ou atravers la transformation par génie génétique”.

25. Sous réserve des modifications apportées au paragraphe ci-dessus, l'article 30 du projet de loi
contient des dispositions sur I'étendue du droit d’obtenteur qui correspondent aux dispositions de l'article 14
de I'Acte de 1991.

Article 15 de I'Acte de 1991 : Exceptions au droit d’obtenteur

26. Avec les amendements du ministre, I'article 31.1) du projet de loi lirait comme suit :

“31.-1) Le droit d’obtenteur ne s’étend pas -

a) aux actes accomplis dans un cadre privé a des fins non commerciales;
b) aux actes accomplis a titre expérimental; et
C) aux actes accomplis aux fins de la création de nouvelles variétés ainsi que, a moins que les

dispositions de l'article 30.5) a 7) ne soient applicables, aux actes mentionnés a l'article 30.1) et a 4)
accomplis avec de telles variétés;”

27. Sous réserve des modifications apportées au paragraphe ci-dessus, I'article 31.1) du projet de loi
contient des dispositions relatives aux exceptions obligatoires au droit d’obtenteur qui correspondent aux
dispositions de I'article 15.1) de I'’Acte de 1991.

28. Avec les amendements du ministre, l'article 31.2) et 3) du projet de loi concernant I'exception
facultative prévue a l'article 15.2) de I'Acte de 1991 lirait comme suit :

“2) Pour la liste des plantes agricoles précisées par le Ministre, qui ne comprendra pas de fruits, de
plantes ornementales, de plantes potagéeres ou d’arbres forestiers, le droit d’obtenteur ne s’applique pas a
un agriculteur qui, dans des limites raisonnables et sous réserve de la sauvegarde des intéréts Iégitimes
du détenteur du droit d’obtenteur, utilise a des fins de reproduction ou de multiplication, sur sa propre
exploitation, le produit de la recolte qu’il a obtenu par la mise en culture sur sa propre epr0|tat|on de la
variété protégée ou
variété couverte par I artlcle 30.5)a) ou b)”.

“3) Les limites et moyens raisonnables pour sauvegarder les intéréts légitimes du détenteur du droit
d’'obtenteur seront précisés dans le réglement”.
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Article 16 de I'Acte de 1991 : Epuisement du droit d’obtenteur

29. L’article 32 du projet de loi contient des dispositions relatives a I'épuisement du droit d'obtenteur qui
correspondent aux dispositions de I'article 16 de I'Acte de 1991.

Article 17 de I'Acte de 1991 : Limitation de I'exercice du droit d'obtenteur

30. L’article 41 du projet de loi contient des dispositions relatives a la limitation de I'exercice du droit
d’obtenteur qui correspondent aux dispositions de I'article 17 de I'Acte de 1991.

Article 18 de I'Acte de 1991 : Réglementation économique

31. Le projet de loi ne semble pas contenir de dispositions incompatibles avec l'article 18 de I'Acte
de 1991.

Article 19 de I’Acte de 1991 : Durée du droit d’obtenteur

32. L’article 33 du projet de loi contient des dispositions sur la durée du droit dobtenteur qui
correspondent aux dispositions de I'article 19 de I'Acte de 1991.

“33.-1) Sauf comme le stipule la partie VII, le droit d'obtenteur octroyé en vertu de la présente loi vient &
expiration vingt années a compter de la date d’octroi du droit a I'exception des arbres et des vignes dont le
droit d’obtenteur arrivera a expiration vingt-cing années a compter de cette date.

“2) La durée peut étre prolongée de cing années additionnelles, sous la forme d’un avis donné par écrit au

directeur de I'enregistrement par le détenteur du droit d’obtenteur six mois avant I'expiration de la durée
originale”.

Article 20 de I'Acte de 1991 : Dénomination de la variété

33. Avec les amendements du ministre, I'article 20.2) et 8) du projet de loi lirait comme suit :

“2) La dénomination_:

a) permettra I'identification de la variété;

b) et-elle ne doit pas étre susceptible d’induire en erreur ou de préter & confusion en ce qui concerne les
caractéristiques, la valeur ou l'identité de la variété ou en ce qui concerne l'identité de I'obtenteur [;]
3)-La-dénominationqui-désigne_c) sera différente de chaque dénomination qui désigne, dans le territoire
d'un membre d'une organisation internationale traitant de questions relatives aux droits d'obtenteur a
laquelle la Tanzanie est une partie, une variété préexistante de la méme espéce végétale ou d’une espéce
voisine doit-étre-différente-Fune-de-fautre; et

d) Elle ne peut se composer uniquement de chiffres sauf lorsque c’est une pratique établie pour désigner
des variétés.

“9)8)Le directeur de I'enregistrement informera par écrit les services des de-teus—tes—-membres d'une
organisation internationale traitant de questions relatives aux droits d'obtenteur a laguelle la Tanzanie est
une partie [des] questions relatives aux dénominations variétales, notamment de la proposition, de
I'enregistrement et de la radiation de dénominations”.

34. Lincorporation de ces amendements exigerait I'actualisation de la numérotation des paragraphes et
des renvois dans l'article 20 du projet de loi. Avec les amendements du ministre, cet article contient des
dispositions sur les dénominations variétales qui correspondent aux dispositions de l'article 20 de I'Acte
de 1991.

Article 21 de I'Acte de 1991 : Nullité du droit d’obtenteur

35. Larticle 36 du projet de loi contient des dispositions sur la nullité du droit d'obtenteur qui
correspondent aux dispositions de I'article 21 de I'’Acte de 1991.
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Article 22 de I'Acte de 1991 : Déchéance de |'obtenteur

36. Larticle 37 du projet de loi contient des dispositions sur la déchéance de I'obtenteur. Avec les
amendements du ministre, I'article 39.2) du projet de loi lirait comme suit :

“39.-1) Tout détenteur d’'un droit d’obtenteur peut, en informant le directeur de I'enregistrement par écrit,
renoncer a ce droit.

2) Le directeur de I'enregistrement, dans le mois qui suit la date de réception de I'avis en vertu de
l'alinéa 1)-déchoira-le-droit-d'obtenteurcédé déclarera I'expiration du droit_d’obtenteur et publiera un avis
dans le Journal officiel de fa-déchéance-du-droit-a'obtenteur cette expiration.”

37. Sous réserve de l'incorporation de ces amendements dans I'article 39.2) du projet de loi, I'article 37
dudit projet de loi relative a la déchéance de I'obtenteur contient des dispositions qui correspondent a celles
de l'article 22 de 'Acte de 1991.

Article 30 de I’Acte de 1991 : Application de la Convention

38. En ce qui concerne I'obligation de “prévoir les recours légaux appropriés permettant de défendre
efficacement les droits d’obtenteur” (article 30.1)i) de I'Acte de 1991), l'article 34 du projet de loi prévoit ce
qui suit :

“34.1) Les droits d’obtenteur sont protégés par les mesures civiles et pénales stipulées dans une loi écrite.

“2) Une action en justice par le détenteur du droit d’obtenteur contre une personne qui viole ce droit peut
étre intentée auprés de n'importe quel tribunal ayant la juridiction compétente.

“3) Le tribunal peut, outre le colt de I'action, prononcer une injonction ou accorder des dommages et
intéréts ou les deux, si cela semble raisonnable dans les circonstances de I'affaire”.

39. En ce qui concerne I'obligation qui reléve de l'article 30.1)ii) de I'Acte de 1991, l'article 5.a) du projet
de loi prévoit ce qui suit :

“5. Les fonctions du directeur de I'enregistrement sont- a) octroyer un droit d'obtenteur; [...]"
40. Avec les amendements du ministre, I'article 28.7) du projet de loi lirait comme suit :
“7) L'octroi d’un droit d’obtenteur par le directeur-de-fenregistrement-de Zanzibar service chargé des droits

d’'obtenteur a Zanzibar aura le méme effet que I'octroi d’un droit d’obtenteur de la méme variété par le
directeur de I'enregistrement”.

41. Les articles 24 et 28.6)c) du projet de loi reprennent I'obligation de publier les renseignements sur les
demandes de droits d’obtenteur, les droits d'obtenteur délivrés et les dénominations proposées et
approuvées, telle gu’elle est énoncée a l'article 30.1)iii) de I'Acte de 1991.

Autres amendements du ministre

42.  Avec les amendements du ministre, I'article 6.2)a) et b) du projet de loi lirait comme suit :

“(2) Les renseignements qui doivent figurer dans le registre de chaque variété enregistrée comprennent
les suivants-
a) espece et dénomination d'une variété;
b) nom complet et adresse-
i) du demandeur ou du détenteur du droit d’obtenteur;
i) de la personne qui a créé ou qui a découvert et mis au point une variété, au cas ou cette
personne est différente du demandeur ou du détenteur du droit d’obtenteur; [...]"

43. Avec les amendements du ministre, le renvoi dans I'article 42.1) du projet de loi serait corrigé comme
suit :

“42.-1) Une personne autorisée en vertu des de l'articles 40-41 peut, dans les soixante jours maximum qui
suivent la date de I'autorisation, notifier [et-le] directeur de I'enregistrement de la transaction et lui fournir
une copie de cette autorisation”.
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Conclusion générale

44. De l'avis du Bureau de I'Union, une fois que les amendements du ministre (voir I'annexe II), tels qu'ils
sont énoncés dans les paragraphes 14, 16, 18, 24, 26, 28, 33, 36, 40, 42 et 43 du présent document, et les
modifications recommandées dans les paragraphes 19, 22 et 34 du méme document, auront été introduits
dans le projet de loi, sans aucune modification additionnelle, le projet de loi comprendrait les dispositions de
fond de 'Acte de 1991.

45. Le Conseil estinvité a :

a) prendre note de lanalyse faite dans le
présent document;

b) sous réserve de l'incorporation dans le projet
de loi sur les droits d'obtenteur pour la Tanzanie
continentale (voir I'annexe Il du présent document) des
amendements du ministre (voir lI'annexe lll du présent
document), tels qu'énoncés dans les paragraphes 14, 16,
18, 24, 26, 28, 33, 36, 40, 42 et 43 du présent document,
ainsi que des modifications recommandées dans les
paragraphes 19, 22 et 34 du présent document, et sans
aucune modification additionnelle, rendre une décision
positive sur la conformité du projet de loi sur les droits
d'obtenteur pour la Tanzanie continentale avec les
dispositions de [I'Actede 1991 de Ila Convention
internationale pour la protection des obtentions végétales;

C) prendre note que l'adoption du projet de
loi pour la Tanzanie continentale et du projet de loi
pour Zanzibar est nécessaire pour que les droits
d'obtenteur couvrent tout le territoire de Ia
République-Unie de Tanzanie;

d) prendre note que le Gouvernement de la
République-Unie de Tanzanie a l'intention de soumettre
ultérieurement au Conseil pour examen le projet de loi ou
la loi adoptée pour Zanzibar;

e) infformer le  Gouvernement de la
République-Unie de Tanzanie qu'il peut déposer son
instrument d’adhésion aprés que le Conseil a rendu des
décisions positives sur les lois pour la Tanzanie
continentale et pour Zanzibar; et

f) autoriser le secrétaire général a informer le

Gouvernement de la République-Unie de Tanzanie de
cette décision.

[Les annexes suivent]
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LETTRE DU SECRETAIRE PERMANENT AU SECRETAIRE GENERAL DE L'UPOV

Traduction d’une lettre datée du 1* octobre 2012 (référence No AF/287/698/01)

adressée par : Le Secrétaire permanent
Ministére de I'agriculture, de la sécurité et des coopératives
République-Unie de Tanzanie

a: M. Francis Gurry
Secrétaire général de I'Union Internationale
pour la Protection des Obtentions Végétales (UPOV)
34, chemin des Colombettes
CH-1211 Genéve 20
Suisse

Objet : DEMANDE D’EXAMEN DE CONFORMITE DU PROJET DE LOI 2012 SUR LES DROITS
D’'OBTENTEUR

Monsieur le Secrétaire général,
Priere de vous référer a I'en-téte ci-dessus et a votre lettre du 10 mai 2012.

J'ai le plaisir de vous informer que le Parlement de la République-Unie de Tanzanie est sur le point
d’'adopter le projet de loi 2012 sur les droits d’obtenteur, lequel a fait I'objet d’'une premiére lecture en
avril 2012.

Comme suite a [lapprobation donnée par le Parlement en février 2010, Ila
République-Unie de Tanzanie a l'intention d’adhérer a la Convention internationale pour la protection des
obtentions végétales du 2 décembre 1961, telle quelle a été révisée a Genéve le 10 novembre 1972,
le 23 octobre 1978 et le 19 mars 1991.

Conformément aux dispositions de I'article 34.3) de cette convention, je saurais gré au Conseil de
'UPQV d’examiner la conformité du projet de loi ci-joint avec les dispositions de la Convention UPOV. Outre
le projet de loi, vous trouverez également en piéce jointe un tableau des amendements que le ministre de
I'agriculture, de la sécurité alimentaire et des coopératives prévoit de soumettre au Parlement & sa prochaine
session.

Veuillez agréer, .......

(Signé :)
Sophia E. Kaduma
Secrétaire permanent

[L’annexe 11 suit]
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NOTICE

This Bill- to_be submitted to the' National Assembly is published for the
general information to 1he genem! public together with its stateimeént. of objects
and reasotis. .

Dares; Saizia’m _ OmBENT Y. SEFUE,
22“‘I March, 2012 o Secrelary to the Cabinet
ABILL

Jor:

An Act to provide for the grant:and protcction of plant breeders’
rights; for establishment 0 Plant' Breeders® Rights Office
and for related matters,

E ENAO -x‘:‘_qib‘y Parliament of the UmtedRCpubhc of Tanzania.

PART I
PR!:LIMINARY PROWs IONS,
Sharl itle P 1. This-Act mayt—be Gited as Plant Breeders® Rights Act,
-g;‘:nm"_ 2012 and shall come into force on such date as the Minister may,
ncement. . - by notice 1 in the Gazetre, appomt
Interprétation: 2. In this Act;‘nnless the context otherwise requires-

“Appeals Board” means the Appeals Board established under
section 43} .
“agent”, in relation to-an applicant or a holder 6f plant breeder's
- right, means-a person who is duly authorized by the
applicant ot holder to act, on behalf of the applicant or
holder;
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““applicant”. means the breeder entitled to file an application for
~“the -grant.of a breeder’s right in accordance with the
- definition of: “breeder” provided for in this Act;.
“breeder” means-

() a person ‘who ‘bred. or discovered and developed a

varietys. : AR
(b). a person whotis the employer.of the:: person .who.
' bred'or discovered and developed a.variety:or. who-
‘has commissioned the employer’siworkiiory,
“(¢) a:suceessor i - title: of 2’ person’-mentioned i
o paragiaph:(a) or (b) -as the'case'may bel”
Hpreeder’s right” means the right:of the breeder provided for
under this. Act;
«Commiitee” means a Plant Breeders’ Rights Advisory
Commmitice established under section 9;
«pund” means the Fund established under section 46;
“legal representative™ means-
(a). aliquidator or receiver of a company;
(b) a representative of any, person who-
(i) has become insolvent or bankrupt;
(ii) has assigned His estate;
(iii) -is an infarit or minor;
(iv) is of unsound mind;
(v) -is otherwise under a di sability; or
(vi) hasdied; = B _
“Minister” means the Minister responsible for agriculture;

“Register” means the Register of plant breeders” rights kept in-

terms-of section 6;. ~ .
“Repistrar” means the Registrar of
appointéd in-accordance with: Section; R
“reproductive material” means a. plant.or part-6f the plant-used to
multiply the plant; - ‘

Tant B lcchIS 3 nghtb

s

“gall” meanis to offer, advertise, keep, expose, iransmit, convey,
deliver or prepare for sale or exchange or dispose off for any
consideration ot transniit, convey or deliver in pursuance of
the sale;

“yariety” means a plant grouping within a single botanical taxon

of the lowest known rank, which grouping, irrespective
of whetlier the conditions for the grant of a breeder’s

i e e e
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Establishnien
¢ of plant

- breeders’
right office,

Appointment
of Registrar

right are fully met, can be-

(a) defined by the.expression of the characteristics resulting
from a given genotype or combination of genotypes;

(b) distinguished from any other plant grouping by the
expression of at least.one of the said characteristics; and

(¢) considéred as a unit with régard fo its suitability for
being propagated unchanged;

PARTIL
PLANT BREEDERS' RiGITTS OFFICE

3. There is: established within the Ministry responsible
for Agriculture, an office to- be known as the Plant Breeders’
Rights Office.

4.-(1) The M’ii‘mist'el ha!l by netice published in the
Guazette, appoint -a person:or an-officer to be a Registrar who
shall perform the fiinctio confcrred to or imposed on the
Remstx ar of Plant Breedérs ‘\nghts under this Act.

(2) The Miivister: shall, ‘whiere necessary, appoint deputy
Régistiars and other officers. who -subject to the.direction of the
Regisirar, shall assume Some of the powers and privileges

. _‘conferred to the Registtar pursuant 10 this Act,

By uhctwns of
R_&.;,lstrz_ir

Repisterof
plant
breeders™
rights

'5, The functioiis 6f the' R_g'g-lstrﬂr shal] be-

(a) to grant breeders” right;

(b) to maintain a register and provide information on
plant breedés’s rights issued in Tanzania;

(¢) to facilitate transfer and licensing of plant breeders®

i rights;

Ad) to collaborate with local and international bodies
whose, functions. refate to plant breeders’ rights
matters; and.

(¢) to perform any other functions as are necessary for
the furtheraricé of the objects of this Act.

6.-(1) The Registrar shall maintain an official breeders®
rights register in which all information required to be registered
under this Act shall be entered.

-
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(2) The information to be listed in the Register for cach
registered variety, shall include-

(a) species and denomination of a variety;
(b)  the full narne and address of-

(i) the holderof'the breeder’s right;

(i) the person wlho bred or discovered
and develpped the variety, incase
sucli person is different {rom the
holder of the breeder®s right;

() the date of inception of the breeders’ right;
) all other matters which-

(i} are required by this Act or any other
written law to be entered in the
Register,

(iiy otherwise, affect the wvalidity or
ownership of plant breeders’ rights;
and

(&) any other nfornumtion, which may be required by
Reguluations imade under this Aet.
(3) The Register shall be a prima facie evidence of any
matter entered therein. ‘

Evidence of 7-{1) A certilicate purporting to be signed by the
certain Registrar certifying that any eritry under this Act, has or has not

ontries and been made or that any other requirement has ot been fuifilled

documents . . X o .
shall be g primg facte évidence of the matter so certified.
{2} A copy of -
{a) anentry in the Regigter or of any document lodged
in terms of this Act; or
() an extract from the Register or from any document
lodged in terms of this Act,
which purports 1o be certified by the Registrar shall be
admitied in evidence.
Inspeciion of 8.-(1) The Register shall be open for inspection by any
Register member of the public at all convenient times during business

hours.
(23 A centified copy of any entry in the Register shall be
given upon request and payment of the prescribed fee.

8
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Plant - 9.-{1) There is established a committee to be known as
gfz;‘f:‘“ the Plant Breeders® Rights Advisory Committee.

Advisary

Committee

(2) The Committee shall be composed ‘of the following
members who shall be-appointed by the Minister-
(&) one: representative. from the Ministry, whe shall
be the Chairman to the Committee-
(b}  onerepresentative of plant breeders association;
() one reptesentative of seed traders association;
{dy one réptesentative from registered {armers
associntion;
()  one representative of a University offering a
course oft plant breeding;
{f)  one representative of an authority responsible for
registiation of intellectual property rights;
(2)  one representative of the Attorney General; and
(k)  a person responsible for granting breeders’ right
in Tanzaiita Zanzibar,
{3y The Registrar shall be the Secretary of - the

Committee.
f‘l‘wm‘mﬂ of 10. The functions of'the Commitice shal] be-
the :
Cofinilies _ _

(a) to advise the Minister on efficient enforcement of
this Act; :

(b) to receive reports of plant Dbreeders’ rights
applications from the Registrar;

{¢) to make expert consideration on the plant breeders’
rights reports and on the Registrar’s tests results;
and

(d) to manage the operitions of the Fund.

Powers of the 11. The Committee shall, in fulfilling its functions, have
Cammitlee

powers-
(a)  to make its own rules of procedure;
(b} 1o give the Registrar directives of specific and
general nature;
(¢) to call applicants and other interested persons for
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Genetst and
species (o
be
protected

Conditions

of
protection

Novelwy

hearing before the approval by the Registrar of a
plant breeder’s right application,

PART 1l
VARIETIES TO B8 PROTECTED

_ 12 The profection of varieties under this Act shall apply to
all plant genera and species,

13.-(1) The breeder's right shall be granted with respect to
a variety which is new distinet, uniform and stable.

(2) The grant of the breeder’s right shall not be subject to
any further or different conditions, provided that the variety is
designated by a denomination in accordance with the provisions of
Seetion 20 and the applicant complies with the formalitios
provided for under this Act and that he pays the required fees.

14.-(1} The variety shall be deemed 1o be new if at the
date of filing of' the application for a breeder’s right, propagating
or harvested material of the variety has not been sold or otherwise
disposed off to any person by or with the consent of the breeder or
purposes of expleitation of the variety-

(&) in the territory of the United Republic of Tanzaiiia,
carlier than one year before the date of filing the
application;

{(b) in aterritory other than that of the United Republic of
Tanzania in which the application has bech filed-

(1) earlier than four vears; or
(i) in the case of trées or of vines, earlier
: than six years before the said date.

(2) Subject to subsection (1), tlie following acts shall not
be considered to resuilt in the loss of novehiy- .

(a) trials of the variety not involving sale or disposal of

to others for purposes of exploitation of the variety;

(b) sale or disposal off to others without the consent of

the breeder;

{¢) sale or disposal off to any person that forms part of an
agreemént for the transfer of rights to the successor in
title:

10
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Distinetaess

(&) saleor disposal off to any person that forms part of an
agreement  under  which a  person multiplies
propagating material of the variety comcerned on
behalf of the breeder, provided that:

(1) the property in the multiplied material reverts
to the breeder,
- (i1 the multiplied materials is not used for the
production of another variety;

(¢) sale or disposal off to any person that forms part of
an agreement under which a person undertakes field
tests or laboratory trials, or small-scale processing
trials with a view of evaluating the variety;

() sale or disposal off io aty person that forms part of
the fulfillment of a statutory  or administrative
obligation concerning biological security or the entry
of varieties in an offigial catalogue of varieties
admitted to trade:

(8) sale or disposal off to any person of harvested
material which isa by-product or a surplus product of
the creation of tlie variety or of the activities referred
to in paragraphs (€)-and (f), provided that the said
material is sold or disposed off without variety
idenitification for the; purposes of sonsumption: and

{b) disposal off to any person due to or in consequence
of the fact that the breeder had displayed the variety
at an official or officially recognized exhibition.

13-(1) A variety shall be deemned distinct where it is
clearly distinguishable from any other variety whose existence is 4
matter of common knowledge at the time of the filing of the

application, -

(2) The filing of an application for the granting of
breedei’s right or for the entering of another variety in the official
register of variety in any country, shall be deemed to render that
other variety a matter of comman knowledge from the date of the
application provided that the application leads to the granting of
breeder’s right or to the entering of the said other variety in the
official register of variety,
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" jf:-ﬂiﬁ‘fbnhity:

Suability

Applica-
tion for
brécder’s
right

Contents of

am
application

16.- A variety-shall be deemed uniform if, subject to the
variation that m ay be expected from the particular features of its

rpropagation, it - sufficiently uniform in its relevant

'ch'm‘ac‘té‘riét'icsu :

17. A varlcly shall" be. deemed 1o be stable; where its

------

‘relevant’. chalacter:stlcs -femain“- wunchanged after repeated

propagation or.in the: case-of a partlcular cycle of propagation, at

“the end of each: cyc!e.

N B PART IV ..
APPLICATION FOR PLANT BREEDI}.‘RS" "RIGHTS

18. A breeder of a new vanety may. apply for the grant of
a breedei™s right for that varjety,

19. The application for breeder’s right relating 1o a variety

shall contain the following-

(a8)  ihe name-and address of the applicant;

(b)  where the applicant.is the successor in title of the
person who bred, or‘discovered and developed, the
variety:

(1) - proof of title or authotrity -in the form and
content satisfactory to. the - Registrar or as
may be specified: by-Regulations establishing
the: emstence and’ V'-llldlfy of the:. asstgnment
or-succession; and - :

(il) the name and address.of the person who bred,
or discovered and developed; the variety;

(¢)  the proposed. denomination, along with the
description of the characteristics of the variety as
the Registrar may require;

(d)  samples of propagating, material in such quantities
as the Registrar may require; and

(e) additional information, documents and matérial
that may be required in connection with the
application as may be presciibed in the
Regulations.

12
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Vaiiety

denomina-

tion

- breeder’s right,

20.(1) The variety shall be designated by a denomination
which shall be its -generic designation. and subject to. subsection

" (6), no rights in the designation registered as the denomination of

the: variety shall:hamper. the. free. use of the denomination in
connection :with ‘the variety. even- after: the expiration. of the

.- 2(2)  The: denomination'. shall. _e'néble the variety 1o be
identified and it may not consist solely-of figures unless where it is

- -an‘establishied practice for designating varicties and it shall not be
‘liable: for misleading. - or: causing confusion concerning  the

characteristics, value or identity of the variety or the identity of the
breeder. . . _
(3) The denomination which designate; in the territory of

any ‘member of an international organization dealing with plant

breeder’s rights matters to, which Tanzania is a party and an
existing variety. of the same plant species or of a closely related
species shall, be different from each other.

(4) The denomination of the variety shall be-submitted by
the applicant to the Registrar and where the Registrar finds that the
denomination does not'satisty the requirements of this section, he
shall refuse to register:.it and ‘require the applicant to propose
another ‘denomination within' the period. to be prescribed in. the
Regulations.. L S ‘

- +(5). The denomination shall be registered by the Registrar

.atthe time the breeder’s right is granted,

“- . (6) Prior rights of third persons shall not be affected. and

 where, by reason of a prior right,.the use of the denomination of a
- Variéty is forbidden to'a per
. provisions of subsection (10); is obliged to use it, the Registrar

..

15

forbidden ‘to “a person who, in accordance with. the

shall require the applicatit to subinit another denomination.for the

varigty.,

(7) Where the variety is already protected by a member of
an international organization dealing with the plant breeders’

rights matters to-which Tanzai isa party or an application for the

protection of the same: variety ‘is filed in a’ member of such

‘organisation, the vatiety denormination which'has been proposed or
registered’ it that other’ meinber of the organisation shall be:

submitted by the applicant to the Registrar.
(8 The Registrar shall register the denomination
submitted, unless-he considers the denomination ansuitable within

13
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Filing date
ofan
application

Right of
priority

the: territory ‘of the United Republic of Tanzania- -and in case the
denomination.is unsuitablé he shall require the applicant to submit
- anothér denomination:

+(9) The Registrar-shall; in: wntmg, inform all members of
an mternaﬂonal organization. dealmg with: the:. plant breeders’
ﬂghts matlers  to- which- Ténzania  is-a party.. .concerning. the
subrmission; regnstranon and canicellation £, denominations:.

+(10). ;Any; person who; within the: territory of the Umted
Repubhc of Tanzamaw offers: for-sale’ -ormarkets  propagating
material ‘of ‘a variety protected:.within the- said territory shall be
obliged 'to: use. the. denomination -of: that - variety, even after the
expiration of the br -seder’s right in that variety, except where, prior

 rights prevent such use.

(11) When a variety is offered {or sale or marketed, it shall
be permitted.to associate a trademark, trade name or other similar
indication with a registered variety denomination and where such
ani indication is so associated, the denomination shall nevertheless
be: easily recoghnizable.

:PAR’T v
CONSIDERATION AND DISPOSITION OF APPLICATION

21.-(1) The filing date of an application shall be the date,
which the application was received by the Registrar.

(2) For purposes of. this sectlon, an application shall be
deemed.to have been received on the dateé that the required parts of
the application are received in the-form. suffi men‘t for consideration
under this Act.. .

(3) An application’ filled with" the- chxstrar of Zanzibar
shall have the same effect of an appllcatlon for the same yariety
filled with the Reglslrar

-22.-(1) Any- breeder who Has duly filed an application for
the  protection: of a. variély in. one of the members of an
international. org,amzauon dealmg with plant breeders’ rights
matters which Tanzania is a party shall enjoy a right of priority for
a maximum périod- of twelve months which shall be computed
from the date of filing the fitst application and the filing date shall
not be included in the later application.

4
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(2) The applicant shall, in order to benefit from the right

of priority, in the subsequent application in the United Republic of

Tanzania, claim. within twelve months the priority of the first
applicﬂion‘
(3) ‘Ihc chnsual may rcqunc Lhc dpphcant to funmsh

od aind Samplc.$ ot othe: cv:dcncc mdlcqllng, that

ﬂppllcatlon wés 1
the variety whicli is the' Sllb_jC!Cl mittcr of both "lp|3|lCElllOﬂS is the
saine,

(4) The appllcamt‘ slnll within a period of two years alter
the c\plmuon of the period: of priorily or where the [irst
application is rejected. or withdrawn, be allowed to furnish to the
Registrar any necessary information, document or material
required in this Act for the purpose ol the examination.

Amendment 23.-(1) An applicant may amend his application for the
of

application

grant of a breedei’s right for a variety at any time without
affecting its filing date, provided that, the amendment does not
il-l“l‘c‘étfl‘hc varicty whicli is the subject of the application.

(2) Where any amendiment of an applicaiion occurs after
publication of a notice under scction 24, the applicant shall. be
~lable 1o pay the cost of republicatioi,

24. The Registrar shall, publish in the Guzefte and in a
neivs, papm of vast circulation, a-notice of cvery filed application

‘i’l"m“w'?n‘ for fplant. breeders® right. 1[mt ‘satisfies the requirements of the:Act
spzulyuw -

(a) the name and address of the applicant;

(b) thefiling date of the application;

(¢) the proposed denomination; and

(d) such other information as miay be specified in the

Reguldtions.

Objection - - 25.(1) Ay person may, within two months of publication
o the i of anotice under section 24, lodge with. the Registrar a written
g;ﬁﬁf ;‘I'C objéction to the matter specified in‘that notice.
bidedeérs.
right

15
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(2) The Miiister may, on behalf of the Governiment, lodge

an ob_;ecuon under this Section.
' (3} A notice of objection made under sub-section (1)

-shall-

(a) . specify the ground on which the objection is based;
" (b) " includea statement-of the' facts alleged in support of
S theg wrounds stated undet’ paragraph (a); and
(&) be ' sain affi dw:t or olhcr prool; if
_ _"lcquued by thi¢’ ch,mtar ‘

26. An ob]cclmn lodﬁed pursu’mt o Sccuon 25 shall be
based.oh. a[lcgauon of one of mote of the following grounds-

(a) that the applicant is not entitled to file the
application;

(b) that the application contains a  inalerial
misrepresen{ation;

(¢) that the contents of the application do not comply
with this Act or the Regulations;

27-(1) The Registrar shall notify the applicant of an
objection under Section 25 and provide him with a copy of the
notice of an objection and all supporting documents that are
lodged with the objection within two weeks from the date of filing
the objection,

(2) The applicant may respond to the allegation of the
objector, in a written reply which shall be lodged to the Registrar
and copied. to the.objector, within oiie:month or such further period
as the Registrar may allow from. i’he date of lidiir cation made
under sub-section (1).. '

{3) The Minister may;, on behalf of 1hc Govcmmcnt ladge
a reply to any. objection Iod"ccl against’ 1hc Government under
section 25, s : 3

28.:(1) The Registrar shall; upon complction ol the notice
requitements wider section 24 and the expiration of time limits for
objections and replics, examine the application and a reply.

(2) Upon any decision 1o grant a breeder’s right which
require an examination for compliance with the conditions
specified under this Act, the Registear may, in the course of the
examination, grow or cause to be grown the variety or carry oul
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other necessary fests, or take into account the resy Its of growing
lests.of: other trials which have already been carried out.

{3) The Registrar may, for the purposes of examination,
require the - breedér to furnish all the necessary information,
‘doctment or material.

(4) The Minister may #ppoint one or morc persons based
on their special’ ‘knowledge to advise the Registrar in ‘the
examination of applications.

(5) ‘Where the Registrar concludes that-

() the application conforins to the requirements of this

Act; '

(b) the applicant is entitled to file the application;

(c) no objection has been filed;

(d) in respect of objections. i led, there are no grounds for

objection; and

(e} the objection filed does. not ‘state an impediment to

the granting of the:breeder” tight for the vatiety,

he shall grant & breeder’s riglit. .

(6) For each variety for which breeder's right is granted,
the Registrar shall- :

(a) issue a certificate of registration to the applicant;

(b} enter the variety in-the register as provided for under

‘ Section 6; and- =~ _

(c) publish a notice of the grant of breeder’s right and the

approved denontination in-the Gazerre.

(7) Any grant of breeder’s right. made by the Registrar of

- Tanzania Zanzibai- shall. have: the same effect as the grant of

“breedér’s right of the same variéty made by the Registrar.

Provisional
protection

PART Vi
PROVISIONAL ANLY EINAL PROTECTION

29, The holder of‘ a breeder’s right. shall be entitled 1o

equitable remuneration: from any: person who, during thé period

between the publication of the application undér section 23 for the
grant'of a breeder’s right and the date.of the grant of that right, has
catried out acts which, once “the right s granted, require the
breeder’s authorization as provided for under section 30,

17
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Ccvarieties

30.-(1) Subject to Section 31 and 32, the following acts
S respect. of the propagating material of the protected varicty shall
requ:re the authorization OF the holder of the breeder’s right-

(a) ;--productlon or rcploducnon (mulhphcatnon)

(b) - conditioning for the: purpose 01 propagation;

(¢) . offeririg for sale;-

(d) selling ot marketing;

(e) exporting;

(f) importing; and

(g) stocking for any purposes mentioned in paragraphs
(a) to (D.

(2) The holder of the breeder’s right may inake his

authoiization subject to conditions and limitations.

{3) Subject to the provisions of Section 31 and 32, the acts
referred to in paragraph (a) to (g) of sub-section (1) in respect of
harvested - material, including entire plants znd parts. of plants,
obtained through the. unauthorized use of propagatinig material 6f
the protected variety shall require the authorization of the holder of
the breeder’s right, unless the holder of the brecder’s right has had

reasonable opportunity to exercise his right in relation to the said

propagating material.

(4) Subject to Section 31 and 32, the acts veferred 1o in
paragraph (a) to (g) of sub-section (1) in respect of products made
directly from harvested material of the protected variety falling

within ihe provision of* sub-section: (3) through the: unauthorizeéd

use of the said harvested material, shall require:the authorization of
the breeder, unless the breeder has: hiad reasonable:opportunity to
exercise hls right in relation to. the said’ harvested mateiial.

(5) The.provisions of" sub—sectmns (1):(2),(3) and (4) shali

apply to-

(a) varietiés “that are essentially derived from the
protected variety where the protected variety ‘is not
itself an essentially derived variety;

(b) varieties which are not clearly distinguishable in
accordance with section 15 from the protected

18
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Exeeptions
o the;,
bréeder'y”
fight .

variety; and

(c) varieties wlhose: ploducuon requires the repeated use
of the protected variety.

{6) Forthe purposcs of paragraph {a) of subsection (1), a

~variety shall be: deemed’ to:be; essentially derived fiom another
_ v'lrlcly whens

(a). it is predommantly derived from 1hc initial variety, or

- -fron iz variety that is -itself predominantly derived
forin the: mmal variety, while refaining the expression
-of the: essential characteristics that rcsuh from the
genotype or combination. of genotype of the initial
variety,

{b) it is clearly distinguishable from the initial variety;
and

(c) except for the c‘l‘iﬂ"ercﬁ‘ce, which result from the act of

derivation, it conforms to the initial variety in the
expression of the essential characteristics that result
from the g genotype or combination of genotypes of the
initial variety,

(7) For the purposes of this section, essentially derived
varietics may be obtained by section of a natural or induced
mutntantor of somaclonal var 1cly, the. section of variety individual
ffom plants of the initial variety, backcrossing or through
transformation by genetic engineering,

31.-(1) The breceder’s right shall not extend to-

(). acts done . privately and for non-commercial
purposes; _

(b)Y acts doné-for experimental purposes: and

() acts done for the purpose of breeding other varictics
and, except ‘where the prov;s:ons of section 30(5)

- apply, acts: referred to in section 30(1) and (4) in

respect of such other varieties;

(2)  For the: list-of agricultural crops specified by the
Minister, which shall niot include fruits, ornamentals, vegetables or
forests trees, the; breeder’s right shall not extend to a farmer who,
witliii - reasonable limits and ‘subject: to the safeguarding, of the
legitimate intérests of the holder of the breeder’s right, uses for
propagating purposes on his own holding, the product of the

19

s

R AT

L

i S Terh e TR G Y

B

S AT AR

i e

ST ek e e




Cl/46/15
Annex Il / Annexe Il / Anlage Il / Anexo |l
page 20 / Seite 20 / pagina 20

© Evhaustion
ol the

~hreeder’s
©oright

Buration of
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“harvest which k¢ has obtained by planting on his.own holding, the
protccled vanety or by planting on his own holding, the protected
var 1cty or a variety covered by seciion 30(5)(a) or (b}.

(3) The reasonable limits.and the means of safeguarding
the legitimate interests of the Holder of the breeder's right shall be

i spccd‘ 1éd in the Regulations:

32.(1) The breeder’s right shall not extend to acts

concerning any material of the protected variety or of a variety

covered by the provisions of section 30(5), which has been sold or
otherwise marketed by the breeder or with his consent in the
territory of the United Republie- of Tanzania or any material
derived fr om the said material, unless such acts-
(a) involve fuither propagation-of the variety in.question;
or
(b) involve an export of material of the variety, which
enables the propagation of the variety, into a country
which does not protect varieties of the plant genus or
species 1o which the variety belongs, except where
the exported material.is - for {inal consumption
purposes.

(2) In this seétion “material” meéans,- 0 relation ta a
variety- -
(a) propagating material of any kind;-

(b) harvested material, includifg - entuc plants Aahd pa:ts
of plants; and

(¢) any. ploduct made directly from. the hm‘vcstcc{
material, :

33.-(1) Except as set forth in Part VII, the breeders® right
granted under this Act shall expire after twenty years from the date
of the grant except for trees and: vines whose breeder’s right shall
expire after twenty five years fioni the date of grant.

(2) The term may be extended for an additional five years,
by a written notice to the Registrar given by the holder of the
breeder’s right six months before the expiration of the original
term.
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Protection 34.-(1) Breeders’ rights  are protected by both civil and
and criminal micasures stipulated in any written law.
damages

(2) A stit by the holder of breeder's right against any

Tor ) ‘ iR y _
infringeime  person who ‘infringes the breeder’s right may be brought in any
it of ‘couttof compct‘cnt»jm"_i'édidtioi}.;

brecdér's o o -

right

T ) Thcwceurt mav ‘in-addition to the cost of the action,
gr*mt an. uuunclmn or damagcs orboth, 4s it may appear 10 be
~-teéasonable in the ¢ircumstarces of the case,

Al 35, The holder of breeder’s right shall’ pay’ maintenance
feés fee at time and rate specified in the chuhtlons
‘_ PART VII

NULLITY, CANCELLATION AND SURENDER OF BRUEDER'S RIGUT
Nullity of 36.-(1) The Registrar shall' declare a breeder’s right
the \ granted by im null and void when it is established that+
breeder’s
riglit

{a)  the conditions faid down .in sections 14 and 15

‘were not comipliéd with at the time. of the grant of

the breeder’s right;
{b)  where ‘the grant of the breeder’s right has been
© +essentiatly ‘based:upon information and documents
fyrnished. b‘y 1hc apphcant, 111«:: comhuons hld

{Tc8 g,mnt ofthe b:ccdcr 5 r:ght* or
_g,hi as: bccn L;r

cclmccl null and void
d10 in-sub-section (1),

Cancella: 37.-01) 'l"he chish“u m‘ay cancel.a ‘1ixcc'd¢r s right granted

tion ofthe i where he has established that the: conditions laid down in
breedir’s

ciaht sections 16 or 17 are no longer fulfilled.

g

(2) Without prejudice. to sub-section (1), the Registrar
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Notilica-
tinn of
nulificy~
ton and
cancelli-
tion

Surrgnder
of
brecders
right

may cancel a breeder’s right granted by him, within the prescribed
period provided in the Regulations, where-

(a) the holder of the breeder’s right does not provide the
Registrar with the information, documents or material
deemed necessary for verifying the maintenance of
the variety;

{b) the holder of the breeder™s right fails to pay such fees
as may be payable to keep his right in force; or

(¢} the bolder of the breeder’s right does not propose,
where the denomination of the variety is cancelled
after the grant of the right, another suitable
denomination.

(3) The breeder’s right shall not be declared eancelled for

reasons other than the reasons refarred 10 in sub-scction (13} and

(2).

3B.-(1) The Registrar shall notify the holder of the
breeder’s right and any licensee of any decision made under
scction 36 or 37 of this Act and grounds for such decision.

(2) Any person receiving notice under sub-section (1) may
vontest the decision, by a written objection lodged to the Registrar
within thirly days from the date of the deecision.

(3} The Registrar may hold, within a rcasonable time after
receipt of an objection, a hearing or may decide the matter based
on wrilten submissions of all interested parties.

(4)  Where the Regisirar nuliifies and cancels any
breeder’s right under this scction, ke shall publish the nullification
or cancellation by a notice in the Gazarte, alter expitation of thirty
days Irom the date of the decision or following a decision made
wiidder sub-section (3).

(5) The holder shall return to the Registrar any certificate
of the grant of a breeder’s right that has been nullified or cancelled
under this section.

39.-(1) Any holder of a breeder’s vight may, by written
notice (o the Registrar, survenders the breeder’s right,

(2} The Registrar shall, within one month after receiving

22
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Authoriza-
tion or
assigament
of
Breeder's
right

Restrictions
Yy the
exercise of
the breeder’s
right

Informa-
tion on
Authoriza-
tl(m
ﬂsﬁlgﬂill&,nt
iyd

BA &t ntich

- gSien

.nou.f" cation 10

the notice under sub-section (1), cancel the surrendered right and
publish in the Gazetfe u notice of the cancellation of the breeder’s
right.

PART ¥1I
AUTHORIZATION AND ASSIGRMENTS

46, The Holder of breedet’s rlghf: may assign or authorize

-ary ‘person, to undertake any activity described or referred to in

section 30,

41.-(1) The free exercise of a breeder's right shall, unless
where expressly provided in this Act, not be restricted for reasons
other than of public interest.

(2) When any such restriction has the cffect of the
Registrar granting of a compulsory authorization in respect of a
breeder’s right on the ground that it is necessary to safeguard the
public interest, the person to whom the conpulsory authorization
is granted shall pay the holder of the breeder’s right an equitable
remuneration.

42.-(1) A person authorized under sections 40-41 may, in
not more than sixty days from the effective date of the

-authorization, notify the Registrar of the transaction and furnish
- thé Registrar-with-a-copy-6f that authorization agreement,

(Zy [hv‘-Raﬂ istrar may preqmbe the form and manner of
mage under, sub~secn‘on 5]

3} Upon« assigninent Qr oth F

sssmn of all of a

breeder § right, the ass nee'or rc,upwmi shall 'ﬂmtzfy the Registrar

fot the purposes of making changes in the Register.

23
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Appeals
- Board

‘Apbeals
from the
decision of
Registrar

- Decision of

the
Appeals
Board

PART IX
APPEALS

43.<(1) The Minister shall appoint an Appeals Board
consisting of three members in which one member shall be an

‘expert in legal matters and two other members shall be experts

qualified in agricultural science.

(2) The Minister shall appoint one person from amongst
members of the Appeals Board to be the chairman. ‘

{3) The Appeals Board shall have power to-

(a} prescribe its own rules of procedure;

{b) order and secure the attendance of witnesses;

{c) compel discovery and the production of documents;

and

{(d) administer oath or affirmation to any witness.

{(4) The Appeals Board shall keep records of its
proceedings.

(5) The Appeals Board may appoint one or more persons
with expert knowledge 1o serve the Appeals Board in an advisory
capagity, either generally or with regard to a specific case or cases.

44.-(1) An appeal from the decisions of the Registrar made .
under this Act shall lie to the Appeals Board.

- {2) A person who is aggrieved by any such decision may
appeal to the Appeals Board by submitting a notice of the appeal
within sixty days following the publication or of the receipt of the
individual notice of such decxston by the person whose interest is
the source or subject of the appeal.

4%.-(1) The Appeals Board may conduct investigation, if it
deems necessary to do 50,.and may hold a hearing of the appeal or
make a decision based on written submissions.

{2) The Appeals Board may confirm, set aside or vary any
decision or action of the Registrar; and may order the Reg\strar to
carry out the decision of the Appeals Board.

(3} The Appeals Board shall give the reasons for its
decision in writing, and copies thereof shall be furnished to the

24
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Plant
Breeders”
Rights
Develo-
pment
Fund’

appellant, the Registrar and any other interested party.
{4) Subject to the provisions of this section, a decision of
the Appeals Board shall be final.

7 PART X _
PLANT BREEDERS' RiGiTs DEVELOPMENT FUND, ACCOUNTS,
© O AUDIT AND ANNUAL REPORT

46. -(!) “The Minister shall, after consultation with the
NMinister responsible for finance, establish a Fund to be known as
the “Plant Breeders” Rights Development Fund” into which
moneysrealized under this Act shall be kept.

(2) The sources of inoneys for the Fund shall include-

{a) fees payable under this Act;

(b) any donations or grants from the government or any

person.

(3) The purposes of the Fund shal! include financing of the
following activities-

(a) development and promotion of the plant breeders’

rights;

(b) training of plant breeders on matters concerned with

plant breeders’ rights;

(c) establishment and maintenance of the varfety

collections and data base; and

(d) such other activities relating to administration of the

Act.

(4) 1n addition fo the functions entrusted to it under
Section 10, the Committee shall operate as the Pund Commiiitee,
swherebys

(&) ' Registrar: shall be a mamber of the Fund
i 4ihd 'shall serve as Sepretary of the Fund;
(b} the Fun Commmw shall make rules and procedures

for the: operatmn - and management of the Fund
provxd’ec[ that such rules dnd - procbdures shiall not be
opérative unless ap;n oved By ths Minister.

{5) Separate books of accounts and other records in respect
of the moneys of the Fund shall bie kept properly and maintained
and be subject to audit.

R s e
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Offences and
penaliios

#7.~(1) The Plant Breeders® Rights Office shali cause to
be kept and maintained proper books of accounts with respect fo-
{a) all sums of moneys received and expended by the
Plant Breeders® Rights Office and matters in respect
of which the receipt and expenditure take place;
(b) all the assets and liabilities of the Plant Breeders®
Rights Office and the Fund; and
{¢) the income and expenditure statement of the Plant
Breeders® Rights Office.
(2) The financial year of the Plant Breeders’ Rights Office
and the Fund shall end on 30" June of cach year.
(3) The books of accourits of the Plant Breeders' Rights
Office and the Tund shall be audited at the end of sach financial
year by the Controller and Auditor General,

48.~(1) The Plant Breeders’ Rights Office shall, not later

than six months after the end of each financial year, submit to the

Minister a copy of the audited accounts and mnnual report on the
activities of the Piant Breeders” Rights Office in respect of that
particular vear,

(2) The Minister shall within a period of six months or such
longer period as the National Assembly may by resolution appoint
after the accounts have been audited, lay the audited accounts and
audit report before the National Assembly.

PART XI
OFFENCES AND PENALTIES

49. (1) Any person who knowingly-
{a) makes a false entiy in the Register;

(b} makes a writing which falsely purparts to be a copy
of an eniry i the Register or of a dosument lodged
with the Registrar,

(c) produces or tenders a false ewtry of copy as
evidenee;

(d} submits & false document or makes a false statement
or representation to the Registrar in regard to any
action described under this Ach;
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(e} obstructs or hinders the Registrar or any officer in
the exercise of his powers or the carrying out of his
functions under this Act:

(f) having been duly summoned 1o appear at any
proceedings under this Act, fails. without lawful
excuse {0 appeat;

() having appesred ds 4 witiess at any proceedings

o under this At refuses without lawful excuse to be
sworh o to make: affismation or to produce any
dotument or answer any question which he may be
lawfully required to produce or answer;

(h) contravenes the obligation to use the denomination
as required by section 20 (10);

(i) gives false information in any application or makes
any false statement in evidence; and

(i) violets breeder’s right,

cominits an offence.

(2) Any person who commits an offence referred to
under this Act shall upon conviction, be liable to a fing not
exceeding ten million shillings or to an imprisonment for a
period not exceeding one year or to both.

PART Xii
GENERAL PROVISIONS
?0';1‘*‘361“3‘1 of 50. Notwithstanding any other provision of this Act, the

| collest f‘eeq from the applicant or any other person
g ¢ 'tccﬁbh of -admamstra“é‘we ﬂctmn

Lo fidps
ntiality

thgreto by ﬂnrd'partics and:only to-thé: cxient ’)f l’hc peimission
so granted, : ,

{Zy The ap;’:iican‘t: m‘ay' de‘zéla?r'é'; soine portm’n of the
application to be confidential, and where declared se, the
Registrar shall determine wi wther the application can be

processed without publication or other violation of that
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. Action
against the
© - State

Breeder's.
right in
respect of
exXisting

vatieties of’

réceért
creation

_ ‘-,-coni:dentnahty, and give the applicant the option of altering his
- statement of confidentiality or withdraw the appllcauon

-(3) Except as otherwise provided for in this Act, any

- person who discloses any information made available under this
Act, except to-

(a) the Minister; the Appeals. Board, the Registrar or
any other person for the purposes of carrying out his
duties or the perfor‘mance' of his-functions under this
Act;

(b) a polzce officer for the purposes ‘of an investigation
or mquny relatmg ‘ta ‘the enforcenient of the
provisions ol this Act; or

(¢) any other person wheri required to do so by any court
o underany written law;

commits an offence and upon conviction shall be liable to a fine
not exceeding five million shillings or an imprisoinment for a
period not exceeding oné year or to both,

52.-(1) Subject to the existing law on taking action
against the State, this Act shall be binding on the Govcmment
-wnh regard to its applications for breeder’s right and other
interests. acquired or given in breedet’s right to the same extent
aind with the same effect as it applies to any other person.

(2) No claim shall lie against tlie State, the Minister, the
Registrar or any other officer for anything done in good {'aath in
thc discharge of duties under the powers conferred by thig Act.

33.-(1) Within twelve months front the date of
commencement of this Act, the breeder .of an- existing variety of
recent creation may apply to the Registiarin respect of that
variety.

(2) Notwithstanding the provisions of section 14; where
the Registrar determines that the applicant cffectively controls
the availability of the.varietyto the public and if other provisions
of Part Il are otherwise satisfied in respect of the variely, he may
grant a breeder’s right in respect of that variety.
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Plant Breeders’ Rights
Agreement 4. The Minister may enter into bilateral or multilateral
“;:ﬂ;;ﬁ;‘;é%’; agreements  with states and intergovernmental or non-
& governmental organizations in order to facilitate cooperation in
testing.
Agents 551y Where the breeder is a non-resident or in the case

of"a._corporation, does. not. have- itg registered -office in United
Republic of Tanzatia, he shall-have an agent .who is resident in
United Republic of Tanzania. :

{2)"The Registrar may, for any gross misconduct or

‘prescribed cause or any-other reasonable cause considered by the
- Registrar to be sufficient: refuse to recognize of to continue to

recognize any person as authorized by the breeder to act in the
capacity of agent.

56~(1) The Protection of New Plant Varieties (Plant
Breeders™ Rights) Act, 2002 is hereby repealed.

(2) All Regulations, rules, directions and decisions made
under the repealed Act which are in force, on the effective date
of this Act shall be deemed to be Regulations and rules made or

direction given under this Act unless revoked or cancetled,

(3) All grants or certificates issued under the repealed
Act and contract of service in foree at the commencement of this
Act shall continue to be in force and shall be deemed to have
been made under this Act unless cancelled.

37. The Registrar shall. make guidelines for the proper

implementation of this Act and Regulations made under this Act,

- 58.-(1) The Minister’ may ‘make Regulations. prescribing

“anything which under this. Act m dy beprescribed.

~(2) Without prejudice 16 the: generality of the sub-section
(1); Regulations made shall prescrilie- _ ‘
(@) “various forms to be used underthis Acty.
{b) ~the procedure {0 be. folfowed ‘i ‘any procéedings
before the Registrar; L
(e) specific information and facilities to be provided,
and of the propagating and other material to be
submitted with respect to a variety;
(d) the tests, trials, examinations and other steps to be

29
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taken with respect to a variety, by applicants or by
the Registrar and the time within which any such
steps are to be takern;

(e} the fees to be paid n respect of-

(i)

(i)
(i)

(iv)
(v)

{vi)

application for the grant of breeder’s right,
for extension of it§ term;

maintenance of breeder’s right;

requests for administrative review,
including objections to nullity and
cancellation of breeder’s right , appeals
from administrative decisions and other
administrative actions;

technical examination;

the inspection or obtained records in the
Register or other transaction involving a
breeder’s right;

provisign of certified of copy of any entry
therein;

(vii) any other fees to be paid under this Act.

[L'annexe 11l suit]
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Nur auf Englisch / En Inglés solamente]

SCHEDULE OF AMENDMENTS WHICH THE MINISTER FOR AGRICULTURE FOOD SECURITY AND COOPERATIVES INTENDS TO SUBMIT TO THE PARLIAMENT

SECTION No.

CURRENT PROVISIONS OF THE PBR BILL,
2012

PROPOSED AMMENDMENTS

REASON(S)

Section 6 of the
PRB Act:
Reqister of plant

breeders’ rights

6-.

(2)The information to be listed in the Register of
each registered variety, shall include-

(a)species and denomination of a variety;

(b)full name and address of-

(i) the holder of the plant breeders’ right;

(i) a person who bred or discovered and
developed the variety, incase such person is
different from the holder of the breeders’
right;

6.-
(2)The information to be listed in the Register of
each registered variety, shall include-
(a)species and denomination of a variety;
(b)full name and address of-
(i) the applicant or holder of the plant breeders’
right;
(i) a person who bred or discovered and
developed the variety, incase such person is
different from the applicant or holder of the
breeders’ right;

The words “the applicants”
have been added to cover
information of the person (s) at
the stage of application and as
a holder.

Section 15 of
the PRB Act:
Distinctness

15.-

(2) The filing of an application for the granting of
breeders’ right of for the entering of another variety
in the official register of variety in any country, shall
be deemed to render that other variety a matter of
common knowledge from the date of the
application provided that the application leads to
the granting of breeders’ right of to the entering of
the said other variety in the official register of
variety.

15.-

(2) For the purposes of subsection (1), the filing of
an application for the granting of breeders’ right or
for the entering of another variety in the official
register of variety-varieties in any country, shall be
deemed to render that other variety a matter of
common knowledge from the date of the application
provided that the application leads to the granting of
breeders’ right or to the entering of the said other
variety in the official register of variety varieties.

While complying with Article 7
of the UPOV 1991 and for
clarity, the section has been
reworded using Tanzania’s
acceptable drafting system.

Section 20 of
the PBR Act:
Variety

Denomination

20.-

(2) The denomination shall enable the variety to be
identified and it may not consists solely of figures
unless where it is an established practice for
designating varieties and it shall not be liable for
misleading or causing confusion concerning the
characteristics, value or identity of the variety or the
identity of the breeder.

20.-

(2) The denomination :-

a) shall enable the variety to be identified;

b) shall not be liable to mislead or to cause
confusion concerning the characteristics, value or
identity of the variety or the identity of the breeder.

¢) shall be different from every denomination which
designates, in the territory of any member of
international organization dealing with plant

Subsection (2) and (3) have
been combined to create a
new subsection (2) in order to
keep all the provisions
concerning the characteristics
on variety denomination in one
sub-section.

The characteristics for variety
denomination  have  been
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(3) The denomination which designate, in the
territory of any member of an international
organization dealing with plant breeder's rights
matters to, which Tanzania is a party and an existing
variety of the same plant species or of a closely
related species shall be different from each other.

breeder’'s rights matters to which Tanzania is a
party, an existing variety of the same plant species
or of a closely related species; and

d) may not consist solely of figures except where
this is an established practice for designating
varieties.

clearly stated to comply with
the provisions of Article 20 (2)
of UPOV Convention

(9) The Registrar shall inform in writing all
members of an international organization dealing
with the plant breeders’ rights matters to which
Tanzania is a party concerning the submission,
registration and cancellation of denominations.

(8)The Registrar shall, in writing, inform the
authorities of the members of an international
organization dealing with plant breeder’s rights
matters to which Tanzania is a party, matters
concerning variety denominations, in particular
the submission, registration and cancellation of
denominations.

The Section has been
reworded to provide for
particularity on matters
concerning variety
denomination for informing
other authorities as provided in
Article 20 (6) of UPOV
Convention of 1991. However,
appropriate wording for
Tanzania drafting principles
have been observed.

Section 21 of
the PBR Act:
Filing date of an

application

21.-

(3) An application filled with the Registrar of
Zanzibar shall have the same effect of an
application for the same variety filled with the
Registrar.

21.-

(3) Any application filed with the Registrar—of
Authority responsible for breeder’s rights in Zanzibar
shall be deemed to be an application, for the same
variety, filed with the Registrar.

The section has been re-
worded in consideration of the
fact that presently there is no
PBR Registrar in Zanzibar.

It has also been amended by
replacing the words “be
deemed” with the words “have
the same” to avoid
interpretation of words to mean
double filling of the application
within the United Republic of
Tanzania.
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Section 28 of
the PBR Act:
Disposition of
applications

28.-

(7) Any grant of breeder's right made by the
Registrar of Tanzania Zanzibar shall have the
same effect as the grant of the breeder’s right of
the same variety made by the Registrar.

28.-

(7) Any grant of breeder's right made by the
Registrar—of—TFanzania authority responsible for
granting breeders’ right s in Zanzibar shall have the
same effect as the grant of the breeder’s right of the
same variety made by the Registrar.

The section has been re-
worded in consideration of the
fact that presently there is no
PBR Registrar in Zanzibar

Section 30 of
the PBR Act:
Scope of the

30.-
(6) For the purposes of paragraph (a) of
subsection (1), a variety shall be deemed to be

30.-
(6) For the purposes of paragraph (a) of
subsection (&) (5), a variety shall be deemed to

Corrections on cross reference

breeder’'s right | essentially derived from another variety when- be essentially derived from another variety

essentially when-

derived and

certain other

varieties

Section 30 of | 30.- 30.- Words “through means such

the PBR Act:
Scope of the

breeder's right
essentially
derived and
certain other
varieties

((7) For the purpose of this section essentially
derived varieties may be obtained by section of a
natural or induced muntantor of somaclonal variety,
the section of variety individual from plants of the
initial  variety,  backcrossing, or  through
transformation by genetic engineering.

(7)  For the purpose of this section essentially
derived varieties may be obtained through means
such as the selection of a natural or induced
muntantor mutant or of a somaclonal variant, the
section selection of a ~variety variant individual from
plants of the initial variety, backcrossing, or through
transformation by genetic engineering.

as” have used to capture the
fact that the mentioned
methods are not the only
means of obtaining essential
derived varieties.

Section 31 of
the PRB Act:
Exceptions to
the breeder’s

right

31.-(1) The breeder’s right shall not extend to-
(@) acts done privately and for non-commercial
purposes;
(b) acts done for
purposes; and
(c) acts done for the purpose of
breeding other varieties, and,
except where the provisions of
section 30 (5) to (7) apply, acts
referred to in section 30(1) and
(4) in respect of such other
varieties;

experimental

(2)  For the list of agricultural crops

31.-(1) The breeder’s right shall not extend to-
(@) acts done privately and for non-
commercial purposes;
(b) acts done for
purposes; and
(c) acts done for the purpose of
breeding other varieties, and,
except where the provisions of
section 30 (5) to (7) apply, acts
referred to in section 30(1) and to
(4) in respect of such other
varieties;

experimental

(2)For the list of agricultural crops specified by the

Corrections on cross reference

Repeated words on subsection
(2) are deleted
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specified by the Minister, which shall not
include fruits, ornamentals, vegetables or
forests trees, the breeder’s right shall not
extend to a farmer who, within reasonable
limits and subject to the safeguarding of the
legitimate interests of the holder of the
breeder's right, uses for propagating
purposes on his own holding, the product of
the harvest which he has obtained by
planting on his own holding, the protected
variety or by planting on his own holding,
the protected variety or a variety covered by
Section 30 (5) (a) or (b).

Minister, which shall not include fruits, ornamentals,
vegetables or forests trees, the breeder’s right shall
not extend to a farmer who, within reasonable limits
and subject to the safeguarding of the legitimate
interests of the holder of the breeder’s right, uses for
propagating purposes on his own holding, the
product of the harvest which he has obtained by
planting on his own holding, the protected variety or

or a a variety covered by Sectién 30 (5) (a) or (b).

Section 39 of
the PBR Act:
Surrender of

breeder’s right

39.-(2) The Registrar shall within one month after
receiving the notice under sub-section (1) cancel
the surrendered right and publish in the Gazette a
notice of the cancellation of the breeder’s right.

39.-(2) The Registrar shall within one month after
from the date of receiving the notice under sub-
section (1)—eanecel—the—surrendered terminate
breeder’s right and publish in the Gazette a notice

ofthe—cancellation—of the breeders—+ight of such

termination .

Drafting corrections have been

made to imply that the
Registrar is responsible for
terminating the surrendered

right and not cancelling.

Section 42 of
the PBR Act:
Information __on
Authorization
assignment _and
transmission

42.-(1) A person authorized under sections 40 41
may, in not more than sixty days from the effective
date of the authorization, notify and Registrar of the
transaction and furnish the Registrar with a copy of
that authorization agreement.

42.-(1) A person authorized under sections 40-41
may, in not more than sixty days from the effective
date of the authorization, notify and Registrar of the
transaction and furnish the Registrar with a copy of
that authorization agreement.

Corrections on cross reference

Section 53 of the

PBR Act:
Breeder’s right in
respect of
existing varieties
of recent
creation

53.-(2) Notwithstanding the provisions of section
14, where the registrar determines that the
applicant effectively controls the availability of the
variety to the public and if other provisions of Part
Il are otherwise satisfied in respect of the variety,
he may grant a breeder’s right in respect of that
variety.

53.-(2) Deleted

Subsection (2) is deleted
because such provisions are
covered clearly under Sub-
section (1). Section (2) tries to
qualify sub-section (1)
unnecessary.

[End of Annex Il and of document
Fin de I'annexe Il et du document
Fin del anexo Il y del documento

Ende der Anlage Il und des Dokuments]
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