C(Extr.)/25/5

UPOV ORIGINAL: Inglés
FECHA: 7 de marzo de 2008

UNION INTERNACIONAL PARA LA PROTECCION DE LAS OBTENCIONES VEGETALES
GINEBRA

CONSEJO

Vigésima quinta sesion extraordinaria
Ginebra, 11 de abril de 2008

EXAMEN DE LA CONFORMIDAD DEL PROYECTO DE LEY DE PROTECCION DE
LOS DERECHOS DE OBTENTOR DE LA REPUBLICA DE SERBIA CON
EL ACTA DE 1991 DEL CONVENIO DE LA UPOV

Documento preparado por la Oficina de la Unién

Introduccién

1. En una nota con fecha de 25 de febrero de 2008, dirigida al Secretario General de
la UPOV, la Mision Permanente de la Republica de Serbia ante la Oficina de las
Naciones Unidas y otros Organismos Internacionales en Ginebra adjunta una carta del
Sr. Slobodan Milosavljevic, Ministro de Agricultura, Silvicultura y Recursos Hidricos de la
Republica de Serbia (en adelante denominada “Serbia”) solicitando un examen del “proyecto
de Ley de Proteccion de los Derechos de Obtentor” (en adelante denominado “proyecto de
Ley”) a los fines de determinar su conformidad con el Acta de 1991 del Convenio de
la UPOV (en adelante denominada el “Acta de 1991”). En el Anexo I del presente documento
figuran la nota y la carta. En el Anexo II figura una traduccion en inglés del proyecto de Ley
proporcionado por las autoridades serbias.

2. En el Articulo34.3) del Acta de 1991 se estipula que “[a]ntes de depositar su
instrumento de adhesion, todo Estado que no sea miembro de la Unidén o cualquiera
organizacion intergubernamental solicitard la opinion del Consejo acerca de la conformidad
de su legislacion con las disposiciones del presente Convenio. Si la decision haciendo oficio
de opinion es positiva, podré depositarse el instrumento de adhesion.”
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Base de la proteccion de las obtenciones vegetales en Serbia

3. En Serbia, la proteccion de las obtenciones vegetales quedara regida por el proyecto de
Ley una vez haya sido promulgada la Ley en cuestion. A continuacidon se analizan las
disposiciones del proyecto de Ley siguiendo el orden de las disposiciones sustantivas del
Acta de 1991.

Articulo 1 del Acta de 1991: Definiciones

4.  Las definiciones que constan en el articulo 2 del proyecto de Ley estan en sintonia con
las correspondientes definiciones del articulo 1 del Acta de 1991.

Articulo 2 del Acta de 1991: Obligacidén fundamental de las Partes Contratantes

5. En el primer parrafo del articulo 1 del proyecto de Ley se estipula lo siguiente:
“la presente ley contiene disposiciones que rigen los criterios y los procedimientos para
la concesion y la proteccion de los derechos de obtentor”; dicha disposicion satisface, por
consiguiente, la obligacion basica estipulada en el articulo 2 del Acta de 1991.

Articulo 3 del Acta de 1991: Géneros v especies que deben protegerse

6. En el segundo parrafo del articulo 1 del proyecto de Ley se estipula lo siguiente:
“la presente Ley se aplicard a todos los géneros y especies vegetales”. Eso se ajusta a lo
dispuesto en el articulo 3.2)ii) del Acta de 1991. Cabe sefalar que, conforme al
articulo 36.1)i1) del Acta de 1991, Serbia debera efectuar una declaracion en el sentido de que
la Ley se aplica a todos los géneros y especies vegetales.

Articulo 4 del Acta de 1991: Trato nacional

7. En el articulo 2.3) del proyecto de Ley se estipula que “se entendera por personas, las
personas naturales y juridicas”. Ademas, en el articulo 3 del proyecto de Ley se estipula que
“en lo que respecta a la concesion y la proteccion de los derechos de obtentor en la Republica
de Serbia, las personas de nacionalidad extranjera gozaran de los mismos derechos que los
nacionales”. Esas disposiciones se ajustan a los requisitos del articulo 4 del Acta de 1991.

Articulos 5 a9 del Acta de 1991: Condiciones de la proteccién: novedad, distincion,
homogeneidad vy estabilidad

8.  Las condiciones que se estipulan en los articulos 5 a 9 del proyecto de Ley en materia
de proteccion se ajustan a lo dispuesto en las disposiciones de los articulos 5 a 9 del
Acta de 1991.

9.  En el articulo 45 del proyecto de Ley se contempla un régimen de transicion en lo que
respecta la novedad para las “variedades de reciente creacion” que refleja el articulo 6.2) del
Acta de 1991.
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Articulo 10 del Acta de 1991: Presentacion de solicitudes

10. En los articulos 14 a 16 del proyecto de Ley se aborda la presentacion de solicitudes.
El proyecto de Ley no contiene disposiciones contrarias al articulo 10 del Acta de 1991.

Articulo 11 del Acta de 1991: Derecho de prioridad

11. Las disposiciones del articulo 17 del proyecto de Ley en materia de derecho de
prioridad se ajustan a lo dispuesto en el articulo 11 del Acta de 1991.

Articulo 12 del Acta de 1991: Examen de la solicitud

12. Las disposiciones de los articulos 18 a 24 del proyecto de Ley en materia de examen de
la solicitud estan en sintonia con las disposiciones del articulo 12 del Acta de 1991.

Articulo 13 del Acta de 1991: Proteccidn provisional

13. Las disposiciones del articulo 28 del proyecto de Ley en materia de proteccion
provisional se ajustan a lo dispuesto en el articulo 13 del Acta de 1991.

Articulo 14 del Acta de 1991: Alcance del derecho de obtentor

14. En relacion con el parrafo 4 del articulo 25 del proyecto de Ley, en el que se incorpora
la disposicion facultativa contemplada en el articulo 14.3) del Acta de 1991, se recomienda
suprimir las palabras “las Partes Contratantes tienen la facultad de estipular que”. Una vez
introducido el cambio recomendado, en el texto del parrafo 4 del articulo 25 del proyecto de
Ley se estipularia lo siguiente:

“Las—Partes—Contratantes—podran—estiptlar—que—a—A reserva de lo dispuesto en los

articulos 26 y 27, se requerira la autorizacion del obtentor para los actos mencionados en
los puntos 1) a 6) del parrafo 2 realizados respecto de productos fabricados directamente
a partir de un producto de cosecha de la variedad protegida cubierto por las disposiciones
del parrafo 3, por utilizacién no autorizada de dicho material de cosecha, a menos de que
el obtentor haya podido ejercer razonablemente su derecho en relacion con dicho
producto de cosecha”.

15. A reserva de que se introduzca el cambio recomendado en el parrafo 14 supra, las

disposiciones del articulo 25 del proyecto de Ley en materia de alcance del derecho de
obtentor se ajustan a lo dispuesto en el articulo 14 del Acta de 1991.

Articulo 15 del Acta de 1991: Excepciones al derecho de obtentor

16. En relacion con el apartado 3 del parrafo 1 del articulo 26 del proyecto de Ley,
la referencia al parrafo 6 debe sustituirse por una referencia al parrafo 5, de modo que se
estipule lo siguiente:
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“3) [a los actos] realizados a los fines de la creacion de nuevas variedades, y, a menos
que las disposiciones del parrafo 65 del articulo25 sean aplicables, a los actos
mencionados en los parrafos 2 a 4 del articulo 25 realizados con tales variedades”.

17. A reserva del cambio recomendado en el parrafo 16 supra, en el parrafo 1 del
articulo 26 del proyecto de Ley se contemplan excepciones obligatorias respecto del derecho
de obtentor que estan en sintonia con el articulo 15.1) del Acta de 1991.

18. Las disposiciones de los parrafos 2 a5 del articulo 26 del proyecto de Ley sobre la

excepcion facultativa al derecho de obtentor estdn en sintonia con las disposiciones del
articulo 15.2) del Acta de 1991.

Articulo 16 del Acta de 1991: Agotamiento del derecho de obtentor

19. En relacion con el articulo 27 del proyecto de Ley, se recomienda incorporar el
articulo 16 del Acta de 1991 de la forma siguiente:

“El derecho de obtentor no se extenderd a los actos relativos al material de la variedad
protegida, o a una variedad cubierta por las disposiciones del parrafo 5 del articulo 25,
que haya sido vendido o comercializado de otra manera por el obtentor, o con su
consentimiento la—auterizacién—deltitelar-del-derecho—de—obtenter en la Republica de
Serbia, a menos que esos actos impliquen:”

20. A reserva de los cambios recomendados en el parrafo 19supra, las disposiciones del
articulo 27 del proyecto de Ley en materia de agotamiento del derecho de obtentor se ajustan
a lo dispuesto en el articulo 16 del Acta de 1991.

Articulo 17 del Acta de 1991: Limitacion del ejercicio del derecho de obtentor

21. Las disposiciones de los articulos 30 a 34 del proyecto de Ley en materia de licencias
obligatorias estan en sintonia con el articulo 17 del Acta de 1991.

Articulo 18 del Acta de 1991: Reglamentacién econdomica

22. En el proyecto de Ley no parece haber disposiciones contrarias al articulo 18 del
Acta de 1991.

Articulo 19 del Acta de 1991: Duracion del derecho de obtentor

23.  En relacion con el articulo 22 del proyecto de Ley se recomienda introducir el cambio
siguiente:

“El derecho de obtentor respecto de la variedad protegida vencera a los 20 afios contados
a partir de la fecha de concesion del derecho, a-sabero a los 25 afios contados a partir de
la fecha de concesion en el caso de los arboles y vides”.
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24. A reserva del cambio recomendado en el parrafo 23 supra, las disposiciones del

proyecto de Ley en materia de duracién del derecho de obtentor estdn en sintonia con el
articulo 19 del Acta de 1991.

Articulo 20 del Acta de 1991: Denominacion de la variedad

25. En relacion con el parrafo 5 del articulo 11 del proyecto de Ley, debe remplazarse la
referencia al parrafo 4 por una referencia al parrafo 3, a saber:

“La obligacion de utilizar la denominaciéon de la variedad registrada no cesara tras la
expiracion de la proteccion de la variedad contemplada en el articulo 22 de la presente
Ley, a condicion de que, de conformidad con lo dispuesto en el parrafo 43, no se opongan
derechos anteriores a esa utilizacion.”

26. A reserva del cambio recomendado en el parrafo 25 supra, las disposiciones de los

articulos 10 a 13 del proyecto de Ley en materia de denominacioén de variedades estan en
sintonia con el articulo 20 del Acta de 1991.

Articulo 21 del Acta de 1991: Nulidad del derecho de obtentor

27. Las disposiciones del articulo 36 del proyecto de Ley en materia de nulidad del derecho
de obtentor estan en sintonia con el articulo 21 del Acta de 1991.

Articulo 22 del Acta de 1991: Caducidad del derecho de obtentor

28. En el articulo 37.2) del proyecto de Ley se estipula lo siguiente: “el obtentor renuncia
al mismo [el derecho de obtentor] mediante una declaracion por escrito dirigida al Instituto a
partir de la fecha declarada o a partir de la fecha de recepcion de la declaracion”. Esa
disposiciéon no estd en conformidad con el articulo 22.2) del Acta de 1991, en el que se
excluyen causas distintas para la caducidad que las enunciadas en el articulo 22.1) de dicha
Acta. La disposicion contemplada en el articulo 37.2) del proyecto de Ley parece referirse a
una caducidad_anticipada del derecho de obtentor. Se recomienda desplazar el articulo 37.2) e
incorporarlo en el articulo 35 del proyecto de Ley.

29. A reserva del cambio recomendado en el parrafo 28 supra, las disposiciones del

proyecto de Ley en materia de cancelacion del derecho de obtentor estdn en sintonia con el
articulo 22 del Acta de 1991.

Articulo 30 del Acta de 1991: Aplicacion del Convenio

30. En relacion con la obligacion de prever “recursos legales apropiados que permitan
defender eficazmente los derechos de obtentor” (articulo 30.1)i) del Acta de 1991), en los
articulos 39 a 43 del proyecto de Ley se hace referencia a recursos civiles, sanciones y multas
que pueden aplicarse. Se recomienda que en el proyecto de Ley se haga referencia a toda
legislacion que exista en la Republica de Serbia en la que se contemplen medidas
provisionales y en frontera.
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31. En el parrafo 3 del articulo 1 del proyecto de Ley se estipula lo siguiente: “en la
Republica de Serbia, las actividades relativas a los derechos de obtentor reglamentados en la
presente Ley incumben al Instituto Fitosanitario (en adelante “el Instituto”)”. Ademas, en el
parrafo 1 del articulo 21 del proyecto de Ley se estipula lo siguiente: “sobre la base de los
resultados del examen de la variedad y de la debida propuesta que efectie la Junta, la
Direccion del Instituto tomara una decision en relacion con la concesion del derecho de

obtentor...”. Por consiguiente, en el proyecto de Ley se incorpora la obligacion contemplada
en el articulo 30.1)ii) del Acta de 1991.

32. Las disposiciones de los articulos 10 (parrafo 2), 16 (parrafo 1) y 21 (parrafo 5) del
proyecto de Ley se ajustan a la obligacion de publicar la informacion que se contempla en el

articulo 30.1)iii) del Acta de 1991.

Conclusiones generales

33.  En opinién de la Oficina de la Unidn, en el proyecto de Ley estan incorporadas las
disposiciones sustantivas del Acta de 1991. Una vez se hayan introducido los cambios
recomendados en el proyecto de Ley (véanse los parrafos 14, 16, 19, 23, 25 y 28 del presente
documento) y se promulgue la ley, Serbia podra “dar efecto” a las disposiciones del
Acta de 1991 como se estipula en el articulo 30.2).

34. Seinvita al Consejo:

a) atomar nota del andlisis realizado
en el presente documento;

b)  areserva de la introduccién de los
cambios recomendados en el proyecto de Ley
que se indican en el presente documento, a
tomar una decision positiva en relacion con la
conformidad del proyecto de Ley de
Proteccion de los Derechos de Obtentor de la
Republica de Serbia con las disposiciones del
Acta de 1991 del Convenio de la UPOV para
la Proteccion de las Obtenciones Vegetales;
una vez incorporados los cambios en el
proyecto de Ley y promulgada y en vigor esta
ultima, la Republica de Serbia podra depositar
su instrumento de adhesion al Acta de 1991;

c) a pedir a la Oficina de la Union
que ofrezca asistencia al Gobierno de la
Republica de Serbia para incorporar los
cambios en el proyecto de Ley sefialados en el
presente documento; y

d) a autorizar al Secretario General
a informar de dicha decision al Gobierno de la
Republica de Serbia.

[Siguen los Anexos]
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ANEXO I

Nota de la Misién Permanente de la Reptiblica de Serbia

[Traduccion por la Oficina de la Unidn de una nota con fecha 25 de febrero de 2008]

Enviada por:  Mision Permanente de la Republica de Serbia
ante la Oficina de las Naciones Unidas y otros Organismos
Internacionales en Ginebra

A: Dr. Kamil Idris, Secretario General de la UPOV

La Mision Permanente de la Republica de Serbia ante la Oficina de las Naciones Unidas
y otros Organismos Internacionales en Ginebra presenta sus atentos saludos al Sr. Kamil Idris,
Secretario General de la Union Internacional para la Proteccion de las Obtenciones Vegetales
(UPOV), y tiene el honor de transmitir, junto con la presente, una carta del Sr. Slobodan
Milosavljevic, Ministro de Agricultura, Silvicultura y Recursos Hidricos.

La Mision de la Republica de Serbia adjunta a la presente el Proyecto de Ley de

Proteccion de los Derechos de Obtentor a los fines de que sea examinado por la UPOV.

(Firmado)

[Sigue la Carta]
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[Traduccion por la Oficina de la Unidn de una carta con fecha 5 de febrero de 2008]

Enviada por:  Slobodan Milosavljevic, Ministro de Agricultura, Silvicultura y Recursos
Hidricos de la Republica de Serbia

A: Dr. Kamil Idris, Secretario General de la UPOV

Tengo el placer de informarle de que el proyecto de Ley de Proteccion de los Derechos
de Obtentor ha sido sometido a examen del Parlamento de la Republica de Serbia a los fines
de promulgar la Ley en cuestion.

La Republica de Serbia desea adherirse al Convenio Internacional para la Proteccion
de las Obtenciones Vegetales de 2 de diciembre de 1961, revisado en Ginebra
el 10 de noviembre de 1972, el 23 de octubre de 1978 y el 19 de marzo de 1991 (Convenio de
la UPOV).

Mucho le agradeceria que el Consejo de la UPOV examine la conformidad del proyecto
de Ley de la Republica de Serbia con las disposiciones del Convenio de la UPOV.

(Firmado)
Anexo: Traduccion oficial del proyecto de Ley de Proteccion de los Derechos de Obtentor
al inglés.

[Sigue el Anexo II]
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ANNEX I / ANNEXE 11/ ANLAGE II / ANEXO II

[In English only / En anglais seulement /
Nur auf Englisch / En Inglés solamente]

REPUBLIC OF SERBIA

DRAFT LAW ON THE PROTECTION OF PLANT BREEDER’S RIGHTS

Chapter I
GENERAL PROVISIONS

Article 1

This Law contains provisions governing the criteria and the procedure for grant and
protection of plant breeder’s rights (hereinafter referred to as: breeder’s rights).

The Law will apply to all plant genera and species.

Breeder’s rights activities, regulated by this Law, in the Republic of Serbia are carried
out by the Plant Institute (hereinafter referred to as “the Institute”).

For the purpose of monitoring the situation in the field of protection of breeder’s rights,
and issuing of the professional opinions and proposals within the Ministry of Agriculture,
Forestry and Water Management (hereinafter referred to as “the Ministry”’) will be established
National Plant Breeder’s Rights Board.

The National Plant Breeder’s Rights Board (hereinafter referred to as “the Board™) from
paragraph 4 of this Article is appointed by the Minister of Agriculture, Forestry and Water
Management (hereinafter referred to as “the Minister”).

The Minister can establish other working bodies for the implementation of specific
activities from paragraph 4 of this Article.

Article 2
For the purpose of this Law:

1)  “Plant variety” (hereinafter referred to as “the variety””) means a plant grouping
within a single botanical taxon of the lowest known rank, which grouping, irrespective of
whether the conditions for the grant of a breeder’s right are fully met, can be:

- defined by the expression of the characteristics resulting from a given genotype or

combination of genotypes,

- distinguished from any other plant grouping by the expression of at least one of

the said characteristics and

- considered as a unit with regard to its suitability for being propagated unchanged;
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2)  “Protected variety” means a variety protected in accordance with the provisions of
this Law;

3)  “Person” means any natural or legal person;

4)  “National person” means a person who has a domicile, or corporate domicile, in
the Republic of Serbia;

5)  “Foreign person” means a person who has a domicile, or corporate domicile,
outside the Republic of Serbia;

6) “Breeder” means

- the person who bred, or discovered and developed, a variety,

- the person who is the employer of the aforementioned person or who has
commissioned the latter’s work, or

- the successor in title of the first or second aforementioned person, as the case may
be;

7)  “Breeder’s right” means the right of the breeder provided for in this Law;

8)  “Register of Applications for Plant Breeder’s Rights” means the register of all
applications filed for protection of breeder’s rights;

9) “Register of Protected Plant Varieties” means the register of protected varieties
and granted breeder’s rights;

10) “UPOV” means the International Union for the Protection of New Varieties of
Plants.

Article 3

With respect to grant and protection of breeder’s rights in the Republic of Serbia foreign
persons shall enjoy the same rights as national persons.

Article 4
In the proceedings before the Institute, a foreign person shall be represented by his

authorized representative who has domicile in the Republic of Serbia.

Chapter 11
CONDITIONS FOR THE GRANT OF THE BREEDER'S RIGHT

Article 5
The breeder’s right shall be granted in accordance with the provisions of this Law where

a variety is new, distinct, uniform, and stable and given a denomination which is acceptable
for granting protection.
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Article 6

A variety shall be considered to be new if, at the date of filing of the application for a
breeder’s right, propagating or harvested material of the variety has not been sold or otherwise
disposed of to others, by or with the consent of the breeder or his successor, for purposes of
exploitation of the variety in the Republic of Serbia earlier than one year, or within foreign
territory earlier than four years and in the case of vine and tree varieties earlier than six years
before the filing date.

The variety referred to in paragraph 1 of this Article shall not lose its novelty if it is
disposed of to others under the following conditions:

1) by acontract on the transfer of rights to the successor in title;

2) by a contract on the multiplication of the propagating material in the name of the
breeder, provided that the multiplied propagating material is returned to the breeder, and that
the multiplied propagating material is not used for the production of another variety;

3) by a contract on testing in trial fields or laboratory for the purpose of variety
evaluation.

Article 7

A variety shall be considered to be distinct if it is clearly distinguishable from any other
variety whose existence is a matter of common knowledge at the time of the filing of the
application.

In particular, the filing of an application for the granting of a breeder’s right or for the
entering of another variety in an official register of varieties, in any country, shall be deemed
to render that other variety a matter of common knowledge from the date of the application,
provided that the application leads to the granting of a breeder’s right or to the entering of the
said other variety in the official register of varieties, as the case may be.

The Minister shall prescribe the procedural arrangements of variety distinctness
evaluation.

Article 8
A variety shall be considered to be uniform if, subject to the variation that may be
expected from the particular features of its propagation, it is sufficiently uniform in its

relevant characteristics.

The Minister shall prescribe the procedural arrangements of variety uniformity
evaluation.
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Article 9

A variety shall be considered to be stable if its relevant characteristics remain
unchanged after repeated propagation or, in case of a particular cycle of propagation, at the
end of each such cycle.

The Minister shall prescribe the procedural arrangements of variety stability evaluation.
Article 10

The applicant for a breeder’s right shall propose the variety denomination in his
application.

Any interested person may, within 90 days as of the date of publication of the proposed
denomination and entry into the Register of Applications for Plant Breeder’s Rights
(hereinafter referred to as: “the Register of Applications”), file an objection to the proposed
variety denomination.

The Institute shall notify the applicant about the objection referred to in paragraph 2 of
this Article and invite him to submit a reply to the objector within 30 days as of the date of the
receipt of notification.

In his reply to the objection, the applicant may propose a new denomination of the
variety.

Where the proposed denomination does not comply with the provisions of this Law, the
Institute shall order the applicant to submit a proposal for a new denomination within 30 days
as of the date of receipt of the notification.

Where the applicant fails to submit a proposal for a new variety denomination within
the prescribed time limit, the application shall be rejected.

Head of the Institute shall approve the denomination of a variety in the decision on the
grant of the breeder’s right.

Article 11

The variety shall be designated by a denomination which will be its generic designation.
The denomination must enable the variety to be identified. It may not consist solely of figures
except where this is an established practice for designating varieties. It must not be liable to
mislead or to cause confusion concerning the characteristics, value or identity of the variety or
the identity of the breeder. In particular, it must be different from every denomination which
designates, in the territory of any member of UPOV, an existing variety of the same plant
species or of a closely related species.

Where the variety is already protected by a member of UPOV or where an application
for the protection of the same variety is filed in a member of UPOV, only the variety
denomination which has been proposed or registered in that other member of UPOV may be
submitted by the breeder to the Institute. The Institute shall register the denomination so
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submitted, unless it considers the denomination unsuitable within the Republic of Serbia. In
the latter case, it shall require the breeder to submit another denomination.

Prior rights of third persons shall not be affected. If, by reason of a prior right, the use
of the denomination of a variety is forbidden to a person who, in accordance with the
provisions of paragraph 4 and 5, is obliged to use it, the Institute shall require the breeder to
submit another denomination for the variety.

Any person who offers for sale or markets the propagating material of a protected
variety shall use the registered variety denomination.

The obligation to use the registered variety denomination shall not cease after the
expiration of variety protection under Article 22 of this Law, except where, in accordance
with the provisions of paragraph 4, prior rights prevent such use.

When a protected variety is offered for sale or marketed, a trademark, trade name or
another similar identification may be associated with the registered variety denomination
provided that the denomination is easily recognizable.

The Minister shall prescribe which plant species are considered closely related.

The Institute shall ensure that the authorities of all the other Contracting Parties are
informed of matters concerning variety denominations, in particular the submission,
registration and cancellation of denominations. Any authority may address its observations, if
any, on the registration of a denomination to the authority which communicated that
denomination.

Article 12

The Institute shall reject the application for variety denomination if it determines that
the proposed denomination is a designation which:

1)  does not enable the variety to be identified;
2)  iscontrary to Article 11 of this Law.
Article 13

The Institute shall cancel any registered variety denomination if it is contrary to
Article 11 or based on the court decision forbidding the use of a given denomination.

When a variety denomination has been cancelled, the Institute shall notify the right
holder thereof and invite him to submit a proposal for a new variety denomination within
30 days as of the date of receipt of such notification.
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Chapter II1
GRANT OF THE PLANT BREEDER'S RIGHT

1. Application
Article 14

The procedure for the grant of the breeder’s right shall be initiated based on the
application for the grant of the breeder’s right filed by the breeder or his authorized
representative to the Institute.

With the application referred to in paragraph 1 of this Article, the breeder, or his
authorized representative shall submit the information on the breeding history of the variety
and at the request of the Institute the identity samples of the propagating material of the
variety for the purpose of testing.

When the production of a variety requires the repeated use of another variety, i.e. of its
components, the applicant may request in his application that the documents and results of
component testing be treated as confidential.

Where two or more breeders have independently bred, or discovered and developed a
variety, the breeder who was the first to file the application for breeder’s right with the
Institute shall avail himself of the first filing date.

The Minister shall more closely prescribe the form and the contents of the application

envisaged in paragraph 1 of this Article, and the regulations related to paragraph 2 of this
Article.

Article 15

Upon the receipt of the application, the Institute shall determine whether the application
is complete, i.e. whether it meets the conditions prescribed by the provisions of this Law.

When it determines that the application is not complete, the Institute shall, stating the
reasons, invite the applicant to eliminate the determined defects within 30 days as of the date

of receipt of such notification.

Where the applicant fails to eliminate the defects within the prescribed period of time,
the application shall be rejected.

Article 16

Any application assessed as complete by the Institute shall be entered into the Register
of Applications and shall be published in the official Gazette of the Institute.

The data from the Register of Applications are public, except for information to be
treated as confidential in accordance with paragraph 3 of Article 14 of this Law.
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The Minister shall more closely prescribe the form and the manner of keeping of the
Register of Applications.

2. Right of Priority
Article 17

The breeder or his authorized representative who has duly filed an application for the
grant of a breeder’s right with the competent authority of another UPOV member, shall enjoy
the right of priority for a period of 12 months. In order to benefit from the right of priority, the
breeder shall, in the subsequent application, claim the priority of the first application.

In order to avail himself of the right of priority, the applicant shall submit to the
Institute within 90 days of filing the application the proof regarding the priority date, which
consist of a copy of the documents which constitute the first application, certified to be a true
copy by the authority with which that application was filed, and samples or other evidence
that the variety which is the subject matter of both applications is the same.

If the Institute accepts the proof regarding the priority date, the application shall be
deemed to have been filed at the date of the filing of the first application. The day of filing
shall not be included in the latter period.

The breeder shall be allowed a period of two years after the expiration of the period of
priority or, where the first application is rejected or withdrawn, a period of 12 months after
such rejection or withdrawal, in which to furnish, to the Institute, any necessary information,
document or material required for the purpose of the examination.

3. Examination of the Application
Article 18

The variety shall be examined with the aim to establish whether it fulfills the conditions
for grant of breeder’s right.

For the purposes of examination, the Institute may require the breeder to furnish all the
necessary information, documents or material. The material should be submitted in the
quantity and in the manner prescribed by the Minister.

Where the breeder fails to fulfill the requirements from paragraph 2 of this Article, his
application shall be rejected.

Article 19

In the course of the examination, the Institute may grow the variety or carry out other
necessary tests, cause the growing of the variety or the carrying out of other necessary tests,
or take into account the results of growing tests or other trials which have already been carried
out.
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In particular, the Institute may assign the variety testing upon a person who meets the
requirements for the performance of such testing in terms of personnel, equipment and
facilities (hereinafter referred to as: the trial contractor).

The Minister shall more closely prescribe the conditions from paragraph 2 of this
Article.

The Minister shall establish the fulfillment of the conditions from paragraph 2 of this
Article.

For the technical examination of a variety the Institute can use the examination results
obtained in another UPOV member.

Article 20

The Institute shall conclude with the trial contractor a contract on variety testing.

4. Decision on Grant of the Breeder’s Right
Article 21

Head of the Institute shall, based on the results of variety testing and the proposal of the
Board, pass the decision on grant of the breeder’s right or rejection of the application for grant
of the breeder’s right.

The variety that has been granted protection shall be entered into the Register of
Protected Plant Varieties by the Institute.

The data from the Register of Protected Plant Varieties are public.

The Minister shall more closely prescribe the contents and the manner of keeping of the
Register of Protected Plant Varieties.

The list of protected varieties, also including the data on variety denomination, the
breeder, his domicile, or corporate domicile, and other data shall be published in the “Official
Gazette of the Republic of Serbia” and official Gazette of the Institute.

Article 22

The breeder’s right to the protected variety shall expire 20 years after the grant thereof,
1.e. 25 years after the grant thereof in case of trees and vines.

The date of the grant of the breeder’s right shall be the date of the decision of the
compliance with the conditions of protection.
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5. Opposition
Article 23
A person who deems that an applicant is not entitled to the breeder’s right or that he is
not entitled to the right of priority, may file an opposition to the entry of the application into
the Register of Applications, i.e. to the entry of the variety into the Register of Protected Plant
Varieties with the Institute within 90 days from the date of publication of the application or
from the date of publication of the decision concerning the grant of the breeder’s right.
Article 24
The opposition to an entry into the Register of Protected Plant Varieties may be filed by
person who deems that the applicant is not the breeder, that the variety is not new, distinct,
uniform or stable or that the variety denomination fails to meet the conditions regarding the

protected variety denomination.

The Institute may order additional testing of the variety for the purpose of assessing the
statements cited in the opposition.

At the request by the Institute, the plaintiff shall within 30 days submit additional
information and documents which his objection has been based on.

Where the plaintiff fails to fulfill the request envisaged in paragraph 3 of this Article,

the opposition shall be rejected.

Chapter IV
RIGHTS OF THE BREEDER
1. Scope of the Breeder’s Right
Article 25

The breeder shall have the right to have his name i.e. title cited in the application,
documentation, registers, public documents and publications.

Subject to Articles 26 and 27, the following acts in respect of the propagating material
of the protected variety shall require the authorization of the breeder:

1)  production or reproduction (multiplication);
2)  conditioning for the purpose of propagation;
3) offering for sale;

4)  selling or other marketing;

5)  exporting and importing;
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6)  stocking for any of the purposes referred to in subsections 1) to 5).
The breeder shall determine the conditions for granting such authorization.

Subject to Articles 26 and 27, the acts referred to in paragraph 2 of this Article in
respect of harvested material, including entire plants and parts of plants, obtained through the
unauthorized use of the propagating material of the protected variety, shall require the
authorization of the breeder, unless the breeder has had reasonable opportunity to exercise his
right in relation to the said propagating material.

Each Contracting Party may provide that, subject to Articles 26 and 27, the acts referred
to in items 1) to 6) of paragraph 2 in respect of products made directly from harvested
material of the protected variety falling within the provisions of paragraph 3 through the
unauthorized use of the said harvested material shall require the authorization of the breeder,
unless the breeder has had reasonable opportunity to exercise his right in relation to the said
harvested material.

The provisions of paragraphs 2 to 4 shall also apply in relation to:

1)  varieties which are essentially derived from the protected variety, where the
protected variety is not itself an essentially derived variety;

2)  varieties which are not clearly distinguishable from the protected variety;
3)  varieties whose production requires the repeated use of the protected variety.

A variety shall be deemed to be essentially derived from another variety (the initial
variety) when:

1) it is predominantly derived from the initial variety, or from a variety that is itself
predominantly derived from the initial variety, while retaining the expression of the essential
characteristics that result from the genotype or from the combination of genotypes of the
initial variety;

2)  itis clearly distinguishable from the initial variety;

3) except for the differences which result from the act of derivation, it conforms to
the initial variety in the expression of the essential characteristics that result from the
genotype or combination of the genotypes of the initial variety.

Essentially derived varieties may be obtained for example by the selection of a natural
or induced mutant, or of a somaclonal variant, the selection of a variant individual from plants
of the initial variety, backcrossing, or transformation by genetic engineering.
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2. Exceptions to the Breeder’s Right
Article 26
The authorization of the breeder shall not be necessary for acts:
1)  done privately and for non-commercial purposes;
2)  done for experimental purposes;

3)  done for the purpose of breeding other varieties, and except where the provisions
of Article 25 paragraph 6 apply, acts referred to in Article 25 paragraphs 2 to 4 in respect of
such other varieties.

In relation to varieties included in a list of agricultural plant species prescribed by the
Minister, the breeder’s right shall not be infringed by a farmer who, within reasonable limits
and subject to the safeguarding of the legitimate interests of the breeders, uses for propagating
purposes, on his own holding, the product of the harvest which he has obtained by planting,
on his own holding, the protected variety or a variety covered by paragraph 6 section 1) and
2) of Article 25 (hereinafter “farm saved seed®).

When using farm saved seed the farmers are obliged to pay to the breeder reasonable
remuneration for the use of farm saved seed which is significantly lower than the level of
remuneration of the purchased seed. Small farmers are exempted from the obligation to pay
remuneration for the use of the farm saved seed. The criteria for small farmers will be
prescribed by the Minister.

The breeder is entitled to request necessary information in writing from farmers in
relation to the farm saved seed.

Varieties of fruit, ornamentals, vegetables and forest trees shall be excluded from the
provisions of paragraph 2 of this Article.

3. Exhaustion to the Breeder’s Right
Article 27

The breeder’s right shall not extend to acts concerning any material of the protected
variety, which has been sold or otherwise marketed by the breeder, or with the authorization
of the holder of the breeder’s right, in the Republic of Serbia, unless such acts involve:

- further propagation of the variety in question, or

- exports of the material of the variety into a country which does not protect
varieties of the plant genus or species to which the variety belongs, except to where the
exported material is for final consumption purposes.

For the purposes of paragraph 1, “material” means, in relation to a variety,
- propagating material of any kind,

- harvested material, including entire plants and parts of plants, and

- any product made directly from the harvested material.



C(Extr.)/25/5
Annex II / Annexe II / Anlage I / Anexo 11
page 12/ Seite 12 / pagina 12

Article 28

Throughout the period starting from the publication of the application for a breeder's
right to the passing of the decision of a breeder's right, the holder of the breeder’s right shall
be entitled to an appropriate remuneration from any person who has carried out acts which,
once the right is granted, required the right holder’s authorization.

Chapter V

ASSIGNMENT OF RIGHTS,
CONTRACTUAL AND COMPULSORY LICENSES

1. Assignment and contractual licenses

Article 29
The breeder may assign his rights with respect to the protected variety.

The contractual license must be in written form and include provisions on the scope of
the rights, the terms of the license and the amount of remuneration agreed upon.

The breeder shall submit the contractual license to the Institute for entry into the
Register of Protected Plant Varieties.

Article 30

Where the holder of a breeder’s right refuses to grant a contractual license or sets
unjustified conditions for such a license, the Institute may, following the evaluation of each
individual case, grant a compulsory license only for reasons of public interest at the request of
any interested person, if the breeder, alone or through another person, fails to exploit or
inadequately exploits the protected variety in the Republic of Serbia.

The interested person shall be under the obligation to prove that, prior to filing the
request referred to in paragraph 1 of this Article, he has tried to obtain from the breeder the
authorization for the acts covered by Article 25 of the Law under reasonable economic
conditions and terms, and that he was not granted such authorization within a reasonable
period of time.

The interested person referred to in paragraph 1 of this Article may only be a person
who proves to dispose of capacities and facilities necessary for economic exploitation of a
protected plant variety.

Article 31

The request for the grant of a compulsory license may not be filed prior to the expiration
of the period of four years from the filing date of the application, i.e. 3 years from the date of
the grant of a breeder’s right, whichever of the periods expires later.
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The compulsory license shall not be granted if the holder of a breeder’s right proves that
there are reasons justifying his failure to exploit or adequately exploit the protected variety.

Article 32

A person to whom a compulsory license has been granted shall pay the holder of the
breeder’s right an equitable remuneration determined by mutual agreement of the parties.
When there is no agreement on the amount and modality of payment, the remuneration shall
be determined by the competent court.

Article 33

The Institute may cancel the compulsory license when the person who has been granted
the license fails to fulfill the conditions under which the license was granted.

Article 34

The breeder shall be under the obligation to deliver, at the request of the Institute and
following the payment of an appropriate remuneration, the quantity of the propagating
material necessary for the exploitation of the compulsory license, to the person to whom the
compulsory license has been granted.

Chapter VI
TERMINATION OF THE BREEDER’S RIGHT

Article 35
The breeder’s right shall terminate before the expiration of the term referred to in
Article 22 of this Law when the breeder dies or ceases to exist, i.e. has no heirs or successors
in rights, as of the date of death or ceased existence.
1. Nullity of the Breeder's Right
Article 36

The Institute shall declare a breeder’s right granted by it null and void, ex officio or at
the proposal of the interested party when it is established:

1)  that the variety was not new or not distinct at the time of the grant of the breeder’s
right;

2) that, where the grant of the breeder’s right has been essentially based upon
information and documents furnished by the breeder, the variety was not sufficiently stable or
was not uniform at the time of the grant of the breeder’s right;

3) that the breeder’s right has been granted to a person who is not entitled to it,
unless it is transferred to the person who is so entitled.
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After declaring the decision on the grant of a breeder’s right null and void, the Institute
shall delete that variety from the Register of Protected Plant Varieties.

2. Cancellation of the Breeder’s Right
Article 37

The Institute may cancel the breeder’s right and enter the data thereof in the Register of
Protected Plant Varieties if:

1)  itis established that the variety is no longer uniform or stable;

2) the breeder renounces to it by written declaration addressed to the Institute as of
the date stated or as of the date of receipt of the declaration;

3) the breeder fails to provide the Institute with the information, documents or
material deemed necessary for verifying the maintenance of the variety;

4)  the breeder fails to propose, where the denomination of the variety is cancelled
after the grant of the right, another suitable denomination within 30 days;

5)  the breeder fails to pay the annual fees to keep his right in force.

Chapter VII
FEES
Article 38

The fees for the testing of varieties in trial fields and laboratory and the annual fees for a
breeder’s right shall be paid by the breeder.

The amount of fees referred to in paragraph 1 of this Article shall be determined by the

Government of the Republic of Serbia.

Chapter VIII
JURIDICAL PROTECTION OF THE BREEDER

Article 39

A person that violates the rights of the breeder provided in this Law shall be responsible
for the damage according to the general provisions on damage compensation.

The breeder whose right has been violated may, in addition to damage compensation,
also request an injunction to prohibit the committing or continuation of committing an
infringement of the breeder’s right by suspension of the activity resulting in such
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infringement, and that the expenses of the proceedings for infringement be charged to the
defendant.

Article 40

The complaint against the violation of the breeder’s right may be filed within
three years after the date when the prosecutor has become aware of the violation.

The complaint can not be filed after five years following the violation.
Proceedings according to complaints for infringement of the breeder’s right shall be

treated expeditiously, and will be done by competent Court.

Chapter IX
SUPERVISION
Article 41

The Ministry shall perform the supervision over the implementation of this Law and the
regulations passed on the basis of this Law, also as activities carried out by the Institute.

The Institute has the obligation to inform the Ministry about the activities carried out by

the Institute.

Chapter X
PENALTY PROVISIONS
Article 42

Any person commits an offence and shall be liable to a fine of 300,000 to
3,000,000 CSD if he:

1)  willfully offers for sale or markets propagating material of a variety protected in
Republic of Serbia without using the registered variety denomination;

2)  willfully makes use of the registered variety denomination of a variety protected
in Republic of Serbia for another variety of the same plant species or closely related species;

3) fails to comply with the decision of the inspector taken for the implementation of
this Law.

The responsible person in a legal entity shall be liable to a fine of 50,000 to
200,000 CSD for the commercial offences referred to in paragraph 1 of this Article.

In case of offences referred to in paragraph 1 of this Article, in addition to the fine, any
legal person may also be prohibited to conduct a certain business activity, i.e. the responsible
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person in the legal entity may be prohibited to discharge certain duties for a period from
six months to three years.

Article 43

Any person shall be liable to a fine of 100,000 to 1,000,000 CSD if he fails to deliver, at
the request of the competent authority, the quantity of propagating material necessary for the
exploitation of the compulsory license referred to in Article 34 of this Law.

Responsible person in a legal entity shall be liable to a fine of 10,000 to 50,000 CSD in
case of the offences referred to in paragraph 1 of this Article.

Chapter XI
TRANSITIONAL AND FINAL PROVISIONS

Article 44

All Applications for plant breeder’s rights that have been submitted prior to the date of
entry into force of this Law, and for which the grant of breeder’s rights has not been
completed shall be granted in keeping with the provisions of this Law.

Article 45

Notwithstanding Article 6, a variety may still be considered new on the date of entry
into force of this Law, and the application for the said variety could be filed within the 5 years
following the date of entry into force of this Law if the variety:

1) has been entered in the Official Register of Varieties Admitted to Trade, or

2) has been the subject of a breeder’s right in a member of UPOV, or is the
subject of an application in a member of UPOV, provided that the application subsequently
leads to the granting of the breeder’s right, or

3) is the subject of proof acceptable to the Institute concerning the existence and
the date on which the variety ceased to be new under the provisions of Article 6.

Article 46

Until the adoption of regulations by the authority provided for in this Law, the
regulations passed in keeping with the Law on the Protection of Agricultural Crop and Forest
Plant Varieties (“Official Gazette of FRY”, no. 28/2000 and “Official Gazette of RS”,
no. 101/05 / second law) shall be applied, provided that they are not contrary to the provisions
of this Law.
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Article 47

The Law on the Protection of Agricultural and Forest Plant Varieties (“Official Gazette
of FRY”, no. 28/2000 and “Official Gazette of RS”, no. 101/05 / second law) shall cease to be
valid on the day this Law enters into force.

Article 48

This Law shall enter into force on the eight day following its publication in the “Official
Gazette of the Republic of Serbia”.

[End of Annex II and of document/
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