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Introduccién

1. Mediante carta con fecha 2 de noviembre de 2006, la Sra. Lealyn A. Ramos,
ex Registradora en funciones de la Oficina de Proteccion de las Obtenciones Vegetales del
Departamento de Agricultura del Gobierno de Filipinas (en lo sucesivo, “Filipinas”), solicito
el examen de la “Ley de Proteccion de las Obtenciones Vegetales de 2002 (en lo sucesivo,
“la Ley”), que fue promulgada el 7 de junio de 2002 y entrd en vigor el 19 de julio de 2002,
respecto de su conformidad con el Acta de 1991 del Convenio de la UPOV (en lo sucesivo,
“el Acta de 1991”). Dicha carta y la Ley en Inglés se reproducen en los Anexos [ y II,
respectivamente, del presente documento.

2. Filipinas no ha firmado el Acta de 1991. Por consiguiente, de conformidad con el
articulo 34.2) del Acta de 1991, ha de depositar un instrumento de adhesion a fin de hacerse
Parte Contratante con arreglo al Acta de 1991. Segun el articulo 34.3) del Acta de 1991, s6lo
puede depositarse un instrumento de adhesion si el Estado depositante ha solicitado la opinion
del Consejo acerca de la conformidad de su legislaciéon con las disposiciones del Acta de
1991, y si la decision del Consejo haciendo oficio de opinion es positiva.
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Fundamento de la proteccidon de las obtenciones vegetales en Filipinas

3.  En Filipinas, la proteccion de las obtenciones vegetales esta regulada por la Ley y el
Reglamento de aplicacion aprobado el 20 de febrero de 2003. A continuacion se analiza la
Ley segtn el orden de las disposiciones sustantivas del Acta de 1991.

Articulo 1 del Acta de 1991: Definiciones

4.  Encel articulo 3 de la Ley figuran las definiciones de los términos pertinentes empleados
en ella. En especial, la definicion de “variedad” estd en consonancia con la definicion de
variedad del articulo 1.vi) del Acta de 1991. Asimismo, la definicion de “obtentor” esta en
consonancia con la definicidén de obtentor del articulo 1.iv) del Acta de 1991.

Articulo 2 del Acta de 1991: Obligacidon fundamental de las Partes Contratantes

5. Encel articulo 2 de la Ley se establece que el Estado “debera proteger y garantizar los
derechos exclusivos de los obtentores respecto de su obtencidon [...]”. A reserva de las
discrepancias respecto del Acta de 1991 sefialadas en el presente documento, la Ley cumple la
obligacion fundamental establecida en el articulo 2 del Acta de 1991.

Articulo 3 del Acta de 1991: Géneros v especies que deben protegerse

6.  El articulo 3.2) del Acta de 1991 exige que Filipinas, una vez que esté obligada por el
Acta de 1991 del Convenio de la UPOV, aplique la Ley al menos a 15 géneros y especies, y,
transcurrido un plazo de 10 afios a partir de esa fecha, a todos los géneros y especies. En el
articulo 3.1) de la Ley se establece que “vegetal incluye la flora terrestre y la acuatica”.

7. En el momento de depositar su instrumento de adhesion al Acta de 1991, Filipinas

debera notificar los géneros y especies a los que aplicara las disposiciones del Acta de 1991
(articulos 3.2) y 36.1)ii) del Acta de 1991).

Articulo 4 del Acta de 1991: Trato nacional

8.  En la segunda frase del articulo 23 de la Ley, leida junto con la definicion de “nacional
extranjero” de su articulo 22, figuran disposiciones relativas al trato nacional que estan en
consonancia con los requisitos del articulo 4 del Acta de 1991.

Articulos 5 a 9 del Acta de 1991: Condiciones de la proteccion, Novedad, Distincion,
Homogeneidad v Estabilidad

9.  En los articulos 4 a 8 de la Ley figuran la mayoria de las disposiciones relativas a las
condiciones de la proteccion de los articulos 5 a 9 del Acta de 1991.
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10. Se recomienda aclarar la redaccion del articulo 5.b) de la Ley suprimiendo “en que se
haya presentado la solicitud”, en consonancia con el articulo 6.1) del Acta de 1991. Se hace
notar que la presentacion de solicitudes en otros territorios no afecta a la condicién de
novedad en Filipinas. Los periodos de gracia previstos en los apartados a) y b) del articulo 5
de la Ley se refieren, en ambos casos, a las solicitudes presentadas en Filipinas. Lo relevante
es la fecha de la venta o entrega a terceros de otra manera a los fines de la explotacion de la
variedad, en Filipinas (articulo 5.a) de la Ley) o en cualquier otro territorio (articulo 5.b) de la
Ley).

11. En el segundo parrafo del articulo 5 de la Ley figuran disposiciones relativas a un
régimen de transicion en lo que respecta a la novedad para las variedades de reciente creacion,
que estd en consonancia con el articulo 6.2) del Acta de 1991.

12.  Encel articulo 6 de la Ley figuran las disposiciones esenciales relativas a la condicion de
distincion, que estan en consonancia con el articulo 7 del Acta de 1991. Se han observado en
la Ley discrepancias menores respecto del texto del tratado que figura en el articulo 7 del Acta
de 1991. En el articulo 6 de la Ley se establece que “se considerara distinta una variedad si se
distingue claramente de cualquier variedad comunmente conocida”. En el articulo 7 del Acta
de 1991 se establece que “[s]e considerara distinta la variedad si se distingue claramente de
cualquier otra variedad cuya existencia, en la fecha de presentacion de la solicitud, sea
notoriamente conocida” (sin cursivas en el original). En la segunda frase del articulo 6 de la
Ley, “[de] conocimiento publico” debe entenderse como “notoriamente conocida” (sin
cursivas en el original).

13. En el articulo 7 de la Ley figuran disposiciones sobre la condicion de homogeneidad
que estan en consonancia con el articulo 8 del Acta de 1991.

14. En el articulo 8 de la Ley figuran disposiciones sobre la condicion de estabilidad que
estan en consonancia con el articulo 9 del Acta de 1991.

Articulo 10 del Acta de 1991: Presentacidon de solicitudes

15. En los articulos 17 a 27 y 29 de la Ley figuran disposiciones sobre la presentacion de
solicitudes que estan en consonancia con el articulo 10 del Acta de 1991.

16. En la primera frase del articulo 27 de la Ley se establece que “[e]l Consejo exigird que
el solicitante facilite informacion relativa a toda solicitud que haya presentado en otros paises,
incluida toda la documentacion pertinente relativa a la misma. [...]”. Debe entenderse que la
informacion exigida sobre las solicitudes anteriores se facilita a los fines del examen.

Articulo 11 del Acta de 1991: Derecho de prioridad

17. En el articulo 21 de la Ley figuran disposiciones relativas al derecho de prioridad que
estan en conformidad con los parrafos 1) y 2) del articulo 11 del Acta de 1991.

18. La segunda frase del articulo 27 de la Ley se aparta de lo dispuesto en articulo 11.3) del
Acta de 1991. Se recomienda modificar la segunda frase del articulo 27 de la ley como se
indica a continuacion, y situar en el articulo 21 de la Ley el texto propuesto:
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“[...]. Si el solicitante ha reivindicado con éxito la prioridad segin lo previsto en la

presente Ley, debera concedérsele un plazo de dos (2) afios desde-lafecha-de—prioridad
para-cumphirlosrequisitos-del-presente-articulo. tras la expiracion del plazo de prioridad

0, cuando la primera solicitud sea rechazada o retirada, de un plazo adecuado a partir del
rechazo o de la retirada, para proporcionar al Consejo cualquier informacién, documento
o material exigidos a los fines del examen de conformidad con los articulos 27 y 28.”

Articulo 12 del Acta de 1991: Examen de la solicitud

19. En los articulos 27 y 28 de la Ley figuran disposiciones relativas al examen de la
solicitud que estdn en consonancia con el articulo 12 del Acta de 1991.

Articulo 13 del Acta de 1991: Proteccidn provisional

20. En el articulo 42 de la Ley figuran disposiciones sobre la proteccion provisional que
concuerdan con el articulo 13 del Acta de 1991.

Articulo 14 del Acta de 1991: Alcance del derecho de obtentor

21. En los articulos 36 a 41 de la Ley figuran las disposiciones esenciales sobre el alcance
del derecho de obtentor, que estan en consonancia con el articulo 14.1), 2) y 5) del Acta de
1991.

22. La Ley no recoge la disposicion facultativa del articulo 14.3) del Acta de 1991, relativa
a los “actos respecto de ciertos productos”. A este respecto, se sefiala que la definicion de
“producto de la cosecha” del articulo 3.f) de la Ley es confusa. El “producto de la cosecha” se
define como “cualquier parte de una planta con valor econémico potencial o cualquier
producto fabricado directamente a partir de ella en los casos adecuados™. En primer lugar, el
concepto de “valor econémico potencial” no es pertinente desde el punto de vista de la
proteccion que se otorga de conformidad con el Convenio de la UPOV, y en segundo lugar, la
referencia a “cualquier producto fabricado directamente a partir de la misma en los casos
adecuados” parece indicar que el legislador se propone incluir dentro del alcance del derecho
de obtentor la disposicion facultativa relativa a los productos fabricados directamente a partir
de un producto de la cosecha. Si, en efecto, es asi, se recomienda, a fin de proporcionar
seguridad juridica en cuanto al alcance del derecho de obtentor, incorporar a la Ley la
disposicion facultativa del articulo 14.3) del Acta de 1991.

Articulo 15 del Acta de 1991: Excepciones al derecho de obtentor

23. Encel articulo 43 de la Ley figuran disposiciones relativas a las excepciones que afectan
a la proteccion de las obtenciones vegetales. A fin de cumplir el articulo 15.1)i) del Acta
de 1991, debe afadirse lo siguiente al articulo 43.a) de la Ley: “a los actos realizados en un
marco privado y con fines no comerciales”.
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24. Elarticulo 43.b) de la Ley cumple el articulo 15.1)ii) del Acta de 1991.

25. El articulo 43.c) de la Ley ha de completarse como se indica a continuaciéon a fin de
cumplir plenamente el articulo 15.1)iii) del Acta de 1991: “a los actos realizados a los fines
de la creacion de nuevas variedades asi como, a menos que las disposiciones de los
articulos 39 y 40 sean aplicables, a los actos mencionados en los articulos 36 a 38 realizados
con tales variedades”.

26. En el articulo 43.d) de la Ley figuran disposiciones que se apartan de la excepcion
prevista en el articulo 15.2) del Acta de 1991. Se reproduce el articulo 43.d) de la Ley para
facilitar su consulta:

“El certificado de obtencion vegetal no se extendera a:

[...]

d) El derecho tradicional de los pequefios agricultores a conservar, utilizar,
intercambiar, compartir o vender sus produccion agricola de una variedad protegida de
conformidad con la presente Ley, salvo cuando la venta sea para fines de reproduccion o
de multiplicacion con arreglo a un acuerdo de comercializacion. El Consejo debera
determinar las condiciones en que la presente excepcion sera de aplicacion, teniendo en
cuenta la naturaleza de la planta cultivada, criada o sembrada. La presente disposicion se
extendera también al intercambio y venta de semillas entre dichos pequefios agricultores,
si bien los pequefios agricultores podran intercambiar o vender semillas a fines de
reproduccion o multiplicacidon y nueva plantacion en su propia tierra.”

27. En relaciéon con la primera frase del articulo 43.d) de la Ley, si el “intercambio,
distribucion o venta de la produccidn agricola de una variedad protegida de conformidad con
la presente Ley” es para los fines de la reproduccion o la multiplicacion, tales actos
constituirian una infraccion del derecho de obtentor contraria al articulo 14.1) del Acta
de 1991, independientemente de que la reproduccion o la multiplicacion se lleve a cabo en el
marco de un acuerdo de comercializacion mercantil o al margen de un acuerdo de dicha
naturaleza.

28. En relacion con la tercera frase del articulo 43.d) de la Ley, “el intercambio y venta de
semillas entre pequefios agricultores” constituiria una infraccion del derecho de obtentor
(articulo 14.1) del Acta de 1991). La excepcion prevista en el articulo 15.2) del Acta de 1991
ha de ser aplicada “respecto de toda variedad, dentro de limites razonables y a reserva de la
salvaguardia de los intereses legitimos del obtentor, con el fin de permitir a los agricultores
utilizar a fines de reproduccion o de multiplicacion, en su propia explotacion, el producto de
la cosecha que hayan obtenido por el cultivo, en su propia explotacion, de la variedad
protegida [...]” (sin cursivas en el original). El intercambio y venta de semillas entre dichos
pequefios agricultores en su propia tierra, de acuerdo con lo previsto en la tercera frase del
articulo 43.d) de la Ley, sobrepasa los limites de la excepcion del articulo 15.2) del Acta
de 1991, y, por consiguiente, constituiria una infraccion del derecho de obtentor
(articulo 14.1) del Acta de 1991) .

29. A fin de cumplir el articulo 15.2) del Acta de 1991, se recomienda modificar el
articulo 43.d) de la Ley.
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Articulo 16 del Acta de 1991: Agotamiento del derecho de obtentor

30. Enel articulo 44 de la Ley figuran disposiciones relativas al agotamiento del derecho de
obtentor que concuerdan con el articulo 16 del Acta de 1991.

Articulo 17 del Acta de 1991: Limitacion del ejercicio del derecho de obtentor

31. En los articulos 57 a 60 de la Ley figuran disposiciones relativas a las licencias
obligatorias.

32.  La mencion del concepto de interés publico en la introduccion del articulo 57 de la Ley
estd en consonancia con el articulo 17.1) del Acta de 1991.

33. Elarticulo 58.c) de la Ley exige que el solicitante pague al titular “regalias razonables”,
en consonancia con el articulo 17.2) del Acta de 1991.

Articulo 18 del Acta de 1991: Reglamentacidén econdomica

34. Enelarticulo 18 del Acta de 1991 se establece que:

“El derecho de obtentor es independiente de las medidas adoptadas por una Parte
Contratante para reglamentar en su territorio, la produccion, el control y la
comercializacion del material de las variedades, o la importacién y exportacion de ese
material. En cualquier caso, esas medidas no deberan obstaculizar la aplicacion de las
disposiciones del presente Convenio.”

35. Se llama la atencion respecto del articulo 75 de la Ley, que regula las “relaciones con
otras leyes”:

“Relacion con otras leyes. — La interpretacion de las disposiciones de la presente Ley no
debera negar la efectividad ni la aplicacion de la Ley de la Republica N.° 8371, también
conocida con el nombre de Ley sobre los Derechos de los Pueblos Indigenas; la Ley de la
Republica N.°9147, también conocida con el nombre de Ley de Proteccion y
Conservacion de los Recursos de la Fauna y Flora Silvestres; el Decreto Presidencial
N.° 1151, también conocido con el nombre de Politica Medioambiental de Filipinas; y la
Orden Ejecutiva N.°430 y la Orden Administrativa N.°8, seric de 2002, del
Departamento de Agricultura, sobre la reglamentacion de la importacion y liberacion en
el medio ambiente de productos vegetales derivados de la utilizacion de la biotecnologia.”
(sin cursivas en el original)

36. A fin de cumplir el articulo 18 del Acta de 1991, la aplicacion de las leyes, reglamentos
y normas mencionados en el articulo 75 de la Ley no debe afectar a la aplicacion de las
disposiciones del Acta de 1991.
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Articulo 19 del Acta de 1991: Duracidn del derecho de obtentor

37. En el articulo 33 de la Ley figuran disposiciones relativas a la duracion del derecho de
obtentor que estan en consonancia con el articulo 19 del Acta de 1991.

Articulo 20 del Acta de 1991: Denominacion de la variedad

38. En los articulos 9 a 16 de la Ley figuran la mayoria de las disposiciones relativas a las
denominaciones de las variedades del articulo 20 del Acta de 1991.

39. El articulo 10 de la Ley se aparta de lo dispuesto en el articulo 20.2) del Acta de 1991.
Una denominacion ya registrada respecto de una variedad podria registrarse respecto de otra
variedad si la denominacion, de conformidad con lo requerido por el articulo 20.2) del Acta
de 1991, “no [es] susceptible de inducir en error o de prestarse a confusion sobre las
caracteristicas, el valor o la identidad de la variedad o sobre la identidad del obtentor.
Concretamente, deberd ser diferente de toda denominacion que designe, en el territorio de
cualquiera de las Partes Contratantes, una variedad existente de la misma especie vegetal o de
una especie vecina.”

40. La discrepancia del articulo 10 de la Ley respecto del articulo 20.2) del Acta de 1991
puede dar lugar al rechazo innecesario de denominaciones de variedades presentadas por
obtentores y originar dificultades en lo que respecta al cumplimiento de la obligacion
establecida en el articulo 20.5) del Acta de 1991 (articulo 14 de la Ley), cuya finalidad es que
se registre la misma denominacion en todos los miembros de la Union.

41. A fin de cumplir el articulo 20.2) del Acta de 1991, se recomienda suprimir la segunda
frase del articulo 9 y el articulo 12 de la Ley, y modificar el articulo 10 de la Ley del siguiente
modo:

“Articulo 10. Derecho de prioridad sobre la denominacion. — No se eenecedera—a—un
obtentor registrarda la—utilizacién—de una denominacién si dicha denominacion es
susceptible de inducir en error o de prestarse a confusion sobre las caracteristicas, el valor
o la identidad de la variedad o sobre la identidad del obtentor. Concretamente, debera ser
diferente de toda denominacion que designe, en el territorio de cualquier miembro de la

UPOV una variedad existente de la misma especie Vegetal 0 de una especie vecina. ya—h&

la—ebféene}en— En el caso de ées—@-)—e—mas—eb%emeices#sehe&&mes—seheﬁen conﬂlcto entre

denominaciones de variedades propuestas, de acuerdo con lo previsto en el presente
articulo, en Filipinas o en otros miembros de la UPOV, se debera retener aquella cuya

fecha de pubhcac1on sea anterior. el—registro—de—la—misma—denominacion,—el

42. La modificacion que se recomienda de la ultima frase del articulo 10 de la Ley esta
basada en la Nota explicativa 4.c) del documento UPOV/INF/12/1, “Notas explicativas sobre
las denominaciones de variedades con arreglo al Convenio de la UPOV”.
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43. Las disposiciones del articulo 20.4) del Acta de 1991 relativas a los “derechos anteriores

de terceros” no estan incluidas en la Ley. Es necesario incluir dichas disposiciones a fin de
cumplir el articulo 20 del Acta de 1991.

Articulo 21 del Acta de 1991: Nulidad del derecho de obtentor

44. Enel articulo 61 de la Ley figuran las causas de nulidad del derecho de obtentor.

45. Lo dispuesto en el articulo 61.a) de la Ley difiere de los motivos de nulidad previstos en
el articulo 21.1)1) y ii) del Acta de 1991. La estipulacion “cuando la concesion del derecho de
obtentor se fundd esencialmente en las informaciones y documentos proporcionados por el
obtentor” es pertinente desde el punto de vista de la causa de nulidad relativa a las
condiciones de homogeneidad y estabilidad. Se recomienda seguir el texto del tratado y
modificar el articulo 61.a) a fin de adecuarse a las causas de nulidad previstas en el articulo
21.1)i) y ii) del Acta de 1991.

46. En el articulo 61.b) de la Ley figura la causa de nulidad prevista en el articulo 21.1)iii)
del Acta de 1991.

Articulo 22 del Acta de 1991: Caducidad del derecho de obtentor

47. En los articulos 62 y 34 de la Ley figuran las causas de la caducidad del derecho de
obtentor del articulo 22 del Acta de 1991.

48. En la segunda parte del articulo 62.b) de la Ley se establece que el derecho de obtentor
caducara si “[e]l obtentor [...] aporta informacion falsa en su solicitud;”. Esta disposicion
parece introducir una causa adicional de caducidad, lo que contraviene el articulo 22.2) del
Acta de 1991, motivo por el que se recomienda suprimirla.

Articulo 30 del Acta de 1991: Aplicacién del Convenio

49. En relacion con el articulo 30.1)1) del Acta de 1991, en los articulos 47 a 56 de la Ley
figuran disposiciones relativas a la defensa de los derechos del obtentor. En la ultima frase
del articulo 47 de la Ley se establece que el titular “también puede valerse de todos los
recursos que estén a su disposicion en cualquier procedimiento relativo a la infraccion de
otros derechos de propiedad”.

50. Se recomienda suprimir la palabra “sexualmente” del articulo 47.c) de la Ley. En el
articulo 14.1)a)i) del Acta de 1991 y el articulo 36.a) de la Ley se hace referencia al acto de la
“produccion o la reproduccion (multiplicacion)”, sin diferencia entre la produccién o
reproduccion (multiplicacion) sexuadas o asexuadas de la variedad.

51. Se recomienda aclarar las disposiciones del articulo 47.e) y f) de la Ley, que se
reproducen a continuacion para facilitar su consulta:

“e)  Utilizar semillas que lleven el aviso “prohibida su reproduccion o multiplicacion
no autorizadas” o “prohibida la multiplicacién no autorizada de las semillas”, o la
progenie las mismas, para reproducir o multiplicar la variedad nueva;”
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“f)  Entregar la variedad nueva a un tercero, en una forma en que pueda ser reproducida
o multiplicada, sin notificar que se trata de una variedad protegida, en cuya calidad fue
recibida;”

52. El apartado e) del articulo 47 de la Ley podria suprimirse, pues aunque no exista el
aviso “prohibida su reproduccion o multiplicacion no autorizadas”, el acto de utilizar semillas
para reproducir o multiplicar la variedad constituiria infraccion del derecho de obtentor. Ese
acto de infraccion ya queda previsto en el apartado c¢) del articulo 47 de la Ley, una vez que se
suprima la palabra “sexualmente” de dicho apartado.

53. La formulacion utilizada en el articulo 47.f) para identificar “lo que constituye una
infraccion” no debe apartarse del alcance del derecho de obtentor en relacion con los actos
que requieren la autorizacion del obtentor previstos en los articulos 36 a 41 de la Ley
(articulo 14.1), 2) y 5) del Acta de 1991). Asimismo, se llama la atencion respecto de las
palabras “sin notificar que se trata de una variedad protegida”, del articulo 47.f) de la Ley. La
ausencia de dicha notificacion no supone automaticamente que el derecho de obtentor no se
haya infringido. Segun el articulo 30.1)iii) del Acta de 1991, los miembros de la Union
deberan adoptar medidas para asegurar que se informe al publico respecto de las solicitudes
de derechos de obtentor y los derechos de obtentor concedidos.

54. La primera parte del articulo 47.h) de la Ley ya queda cubierta por el articulo 47.a) y b)
y por el articulo 47.c) de la Ley, una vez que la palabra “sexualmente” se haya suprimido del
articulo 47.c). Se solicita aclaracion respecto de lo que debe entenderse por “salvo con
arreglo a una patente vegetal filipina valida™, al final del articulo 47.h) de la Ley.

55. La referencia a la “preparacion a los fines de la reproduccion o la multiplicacién”™ falta
en el articulo 47 de la Ley. Un acto de esa naturaleza realizado sin la autorizacion del
obtentor constituiria una infraccion del derecho de obtentor (articulo 14.1)a)ii) del Acta
de 1991 y articulo 36.b) de la Ley).

56. En relaciéon con el articulo 30.1)ii) del Acta de 1991, en el articulo 74.a) de la Ley se
establece que el Registro debera “emitir dichos certificados y firmarlos en nombre del
Consejo”. La Ley cumple el articulo 30.1)ii) del Acta de 1991.

57. En los articulos 30 y 32 de la Ley se prevé la publicacion de las solicitudes y los
certificados de proteccion de obtenciones vegetales. En el articulo 73 de la Ley se hace
referencia a la Gaceta de Obtenciones Vegetales en relacion con todos los requisitos de
publicacion de la Ley. Conforme a lo requerido por el articulo 30.1)iii) del Acta de 1991, la
Gaceta de Obtenciones Vegetales debe contener informacion relativa a las solicitudes de
derecho de obtentor y a los derechos de obtentor concedidos, y sobre las denominaciones
propuestas y aprobadas. Habida cuenta de lo anterior, la Ley cumple el articulo 30.1)iii) del
Acta de 1991.

Otros comentarios

58. Encel articulo 71 de la Ley se establece un “Fondo Fiduciario Genético” cuya finalidad
no queda establecida claramente en la Ley, aunque al parecer esta relacionado con la
conservacion de los recursos genéticos:
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“Fondo Fiduciario Genético. — Se establecera un fondo fiduciario independiente y
auténomo de conformidad con la presente Ley, que sera administrado por el Consejo,
para uso de las organizaciones o instituciones que gestionen y administren de buena fe un
banco genético acreditado. Se aplicara una suma, que debera ser determinada por el
Consejo, pero que no excedera del veinte por ciento (20%) de las tasas y cargos, a los
fines del fondo fiduciario genético. El fondo fiduciario también puede aceptar
donaciones de instituciones nacionales e internacionales y de otras organizaciones y
personas interesadas en promover la conservacion genética.” (sin cursivas en el original)

59. Habida cuenta de que las medidas relativas a la conservacion de los recursos genéticos
persiguen objetivos diferentes y requieren una estructura administrativa distinta de la de la
legislacion que regula la concesion del derecho de obtentor, seria conveniente incluir dichas
medidas en otra norma juridica, si bien ambas normas deben ser compatibles y apoyarse
reciprocamente.

Conclusidén general

60. En opinidn de la Oficina de la Unidn, la Ley recoge la mayoria de las disposiciones del
Acta de 1991, aunque precisa de algunas aclaraciones y modificaciones, seglin lo resefiado en
el presente documento, a fin de “dar efecto” a las disposiciones del Acta de 1991 de
conformidad con su articulo 30.2).

61. Seinvita al Consejo a:

a) tomar nota de la informacion
facilitada en el presente documento;

b)  notificar al Gobierno de Filipinas
que la Ley recoge la mayoria de las
disposiciones del Acta de 1991, aunque
precisa  de  algunas  aclaraciones y
modificaciones, segun lo resefiado en el
presente documento, a fin de adecuarse al
Acta de 1991; cuando las referidas
aclaraciones y modificaciones se hayan
incorporado a la Ley, se invita al Gobierno de
Filipinas a solicitar el examen de la ley
modificada con arreglo a lo previsto en el
Articulo 34.3) del Acta de 1991,

c¢)  solicitar a la Oficina de la Union
que preste asistencia al Gobierno de Filipinas
en la redaccion de las aclaraciones y
modificaciones necesarias de la Ley; y

d)  autorizar al Secretario General a
que notifique al Gobierno de Filipinas dicha

decision.

[Siguen los Anexos]



C(Extr.)/24/2

ANEXO I

[Traduccion de la Oficina de la Unidn de una carta con fecha 2 de noviembre de 2006.]

Enviada por: Lealyn A. Ramos, ex Registradora en funciones de la Oficina de Proteccion
de las Obtenciones Vegetales (PVPO) del Departamento de Agricultura de la
Republica de Filipinas

A: Dr. Kamil Idris, Secretario General de la UPOV

Ref: -

Estimado Secretario General Idris:

Me es grato notificarle que el 7 de junio de 2002 el Senado y la Cémara de
Representantes, constituidos en Congreso, promulgaron la Ley de la Republica 9168, Ley para
la Proteccion de las Obtenciones Vegetales, el Establecimiento de un Consejo Nacional de
Obtenciones Vegetales y Otros Fines. Dicha ley se conoce también con el nombre de Ley de
Proteccion de las Obtenciones Vegetales de Filipinas de 2002.

Filipinas se propone adherirse al Convenio Internacional para la Proteccion de las
Obtenciones Vegetales (Convenio de la UPOV de 2 de diciembre de 1961, revisado en Ginebra
el 10 de noviembre de 1972, el 23 de octubre de 1978 y el 19 de marzo de 1991) (Convenio de
la UPOV).

Con arreglo a lo dispuesto en el articulo 34.3) del Convenio de la UPOV, le agradeceria
que el Consejo de la UPOV examinara la conformidad de la Ley de Filipinas con las
disposiciones del Convenio de la UPOV

Atentamente,

Lealyn A. Ramos

Registradora en funciones

Anexo: Copia de la Ley de la Republica 7308 y su Reglamento de aplicacion

[Sigue el Anexo II]
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[In English only / En anglais seulement /
Nur auf Englisch / En Inglés solamente]

REPUBLIC OF THE PHILIPPINES
CONGRESS OF THE PHILIPPINES
METRO MANILA
Twelfth Congress

First Regular Session

Begun and held in Metro Manila on Monday, the twenty-third of July, two thousand one.

[REPUBLIC ACT NO. 9168]

AN ACT TO PROVIDE PROTECTION TO NEW VARIETIES,
ESTABLISHING A NATIONAL PLANT VARIETY PROTECTION BOARD AND FOR
OTHER PURPOSES

Be it enacted by the Senate and House of Representatives of the Philippines in Congress assembled:

TITLE 1
PRELIMINARY TITLE

SECTION 1. Short Title. — This act shall be known and cited as the “Philippine Plant
Variety Protection Act of 2002”.

SECTION 2. Statement of Policies. —

a) the State recognizes that an effective intellectual property system in general and the

development of new plant variety in particular is vital in attaining food security for the
country. To this end, it shall protect and secure the exclusive rights of breeders with
respect to their new plant variety particularly when beneficial to the people for such
periods as provided for in this Act.

b) The use of intellectual property bears a socioeconomic function. To this end, the State
promote the diffusion of technology and information for the promotion of national
development and progress for the common good.

c) The State recognizes the indispensable role of the private sector, encourages the
participation of private enterprises and provides incentives to needed investments in
the development of new plant varieties.



d)

TITLE 1I

DEFINITION
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The State recognizes that science and technology are assential for national
development and promotes the adaptation of technology and knowledge from all
sources for the national benefit. The State also recognizes the need to protect and
secure the exclusive rights of scientists and other gifted citizens to their intellectual
property and creations.

The State, while recognizing intellectual property rights in the field of agriculture,
does so in a manner supportive of and not inconsistent with its obligations to maintain
a healthful ecology in accord with the rhythm and harmony of nature.

SECTION 3. Definition. —

a)
b)

¢)

d)

g)
h)
i)
j)
k)

D

“Applicant” means the breeder who applies for the grant of a Certificate of Plant
variety Protection.

“Board” means the National Plant Variety Protection created by this Act. It shall also
refer to the National Seed Industry Council during the transition period from the
effectivity of this Act up to the time the said Board has been organized and operating.
“Breeder” means:

1. The person who bred, or discovered and developed a new plant variety; or
The person who is the employer of the aforementioned person or who has
commissioned the work; or

3. The successors-in-interest of the foregoing persons as the case may be; or

4. The holder of the Certificate of Plant Variety Protection.

“Certificate of Plant Variety Protection” means the document issued be the Board
pursuant to this Act for the protection of a new plant variety.

“Commission” means the engage the services of a person to develop new plant
varieties in exchange for monetary or any material consideration.

“Harvested material” means any part of a plant with potential economic value or any
product made directly therefrom in proper cases.

“Holder” means a person who has been granted a Certificate of Plant Variety
Protection or his successors-in-interest.

“Person” includes natural persons and juridical persons.

“Plant” includes terrestrial and aquatic flora.

“Plant Variety Protection (PVO)” means the rights of breeders over their new plant
variety as defined in this Act.

“Propagating material” means any part of the plant that can be used to reproduce the
protected variety.

“Regulations” means the rules and regulations promulgated by the Board for the
purpose of implementing the provisions of this Act.

“Variety” means a plant grouping within a single botanical taxon of the lowest known
rank, that without regard to whether the conditions for plant variety protection are
fully met, can be defined by the expression of the characteristics resulting from a
given genotype or combination of genotypes, distinguished from any other plant
groupings by the expression of at least one (1) characteristic, and considered as a unit
with regard to the suitability for being propagated unchanged. A variety may be
represented by seed, transplants, plants, tubers, tissue culture plantlets, and other
forms.



C(Extr.)/24/2
Anexo II, pagina 3

TITLE III

CONDITIONS FOR THE GRANT OF THE PLANT VARIETY PROTECTION

SECTION 4. The Certificate of Plant Variety Protection shall be granted for varieties
that are:

a) New;

b) Distinct;

c) Uniform; and

d) Stable.

SECTION 5. Newness. — A variety shall be deemed new if the propagating or

harvested material of the variety has not been sold, offered for sale or otherwise disposed of to others,
by or with the consent of the breeder, for purposes of exploitation of the variety;

a) In the Philippines for more than one (1) year before the date of filing of an application
for Plant Variety Protection; or
b) In other countries or territories in which the application has been filed, for more than

four (4) years or, in the case of vines or trees, more than six (6) years before the date
of filing of an application for Plant variety Protection.

However, the requirement of novelty provided for this Act shall not applky to varieties sold,
offered for sale or disposed of to others for a period of five (5) years before the approval of this Act;
Provided, That application for PVP shall be filed within one (1) year from the approval of this Act.

SECTION 6. Distinctness. — A variety shall be deemed distinct if it is clearly
distinguishable from any commonly known variety. The filing of an application for the granting of a
plant variety protection or for the entering of a new variety in an official register of variety in the
Philippines or in any country, shall render the said variety a matter of public knowledge from the date
of the said application. Provided, That the application leads to the granting of Certificate of Plant
Variety Protection or the entering of the said other variety in the official register of variety as the case
may be.

SECTION 7. Uniformity. — The variety shall be deemed uniform if, subject to the
variation that may be expected from the particular features of its propagation, it is sufficient uniform
in its relevant characteristics.

SECTION 8. Stability. — The variety shall be deemed stable if its relevant
characteristics remain unchanged after repeated propagation or, in the case of a particular cycle of
propagation, at the end of each such cycle.

TITLE IV
VARIETY DENOMINATION
SECTION 9. Variety Denomination. — The variety shall be designated by a

denomination which shall be its generic description. In particular, it must be different from any
denomination that designates an existing variety of the same plant species or closely related species.

SECTION 10. Right of Priority Over Denomination. — The use of a denomination
shall not be granted to a breeder if such denomination has already been registered to another breeder
or is being used by a third party in relation to the sale or offering for sale of a particular variety prior to
the filing date or priority date of an application for a Certificate of Plant variety protection. In case two
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(2) or more breeders/applicants apply for the registration of the same denomination, the
breeder/applicant who has the earliest filing date or priority date shall have the right to register the
same to the exclusion of the other applicant/breeder (3).

SECTION 11. Figures as Denomination. — The denomination must enable the variety
to be identified. It may not consist solely of figures except when it is an established practice for
designating such a variety.

SECTION 12. Misleading Denomination. — No denomination shall be accepted if it is
liable to mislead or to cause confusion concerning the characteristic value or identity of the variety or
identity of the breeder.

SECTION 13. Refusal of Denomination. — If the denomination does not satisfy these
requirements, its registration shall be refused and the breeder shall be required to propose another
denomination within a prescribed period. The denomination shall be registered together with the grant
of the breeder’s right.

SECTION 14. Denomination Used in an Application Previously Filed Abroad. — An
application filed in this country, the subject matter of which is the same as that of an application
previously filed abroad, shall use the same denomination as the latter. However, if such denomination
does not conform to the provisions of this Title, the applicant/breeder shall be required to submit a
new denomination.

SECTION 15. Obligation to Use Denomination. — Any person, who offers for sale or
markets in the Philippines, Propagating material of a variety protected, shall be obliged to use the
denomination of that variety, even after the expiration of the breeder’s right therefore except when the
rule of prior rights apply.

SECTION 16. Use of Marks. — When a protected variety is offered for sale or marketed,
it may be associated with a trademark, trade name or other similar indication with a registered
denomination. If such an indication is so associated, the denomination must nevertheless be easily
recognizable.

TITLE V
APPLICATIONS TO A PLANT VARIETY PROTECTION

SECTION 17. Entitlement. — Any breeder, with respect to the variety developed, may
apply for a plant variety protection and obtain a Certificate of Plant variety Protection upon
compliance with the requirements of this Act.

SECTION 18. Co-ownership of the Right. — If two (2) or more persons contribute to
the development of a new plant variety, all of them shall be named in the Certificate of Plant Variety
Protection and shall be entitled to such rights as agreed upon in writing or in the absence thereof, the
rights in proportion to their contribution in the development of plant variety.

SECTION 19. Employee-Employer Relationship. — In case an employee develops a
plant variety in the course of his employment as a result of the performance of his regular duty, the
plant variety protection shall belong to the employer, unless there is a written stipulation to the
contrary.

SECTION 20. First to File Rule. — If two (2) or more persons develop a new plant
variety separately and independently of each other, the Certificate of Plant Variety Protection shall
belong to the person who files the application first. In case two (2) or more persons file an application
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for the same plant variety, the right shall be granted to the person who has the earliest filing date or
priority date.

SECTION 21. Priority Date. — Any application for a Certificate of Plant Variety
Protection previously filed by a breeder in another country, which by treaty, convention or law affords
similar privileges to Filipino citizens, shall be considered as filed locally as of the date of filing of the
foreign application: Provided, That:

a) The local application expressly claims priority;

b) It is filed within twelve (12) months from the filing date of the earliest foreign
application; and

c) The application submits, within six (6) months from the filing of the local application,

authenticated copies of documents which constitute the foreign application, samples
or other evidence showing that the variety which is being applied for protection is the
same variety which has been applied for protection in a foreign country.

SECTION 22. Foreign Nationals. — For purposes of this Act, a person shall be
considered a national of a foreign country if he is a citizen of such country according to its laws, a
natural person residing therein, or is a legal entity whose office is registered in such foreign country.

SECTION 23. National Treatment. — Any application filed locally for a Certificate of
Plant variety Protection previously granted to a breeder in another country, which by treaty,
convention or law affords similar privileges to Filipino citizens, shall be issued a Certificate of Plant
Variety Protection upon payment of dues and compliance to all the provisions of this Act. This Act
shall also apply to the nationals of foreign countries that are members of intergovernmental
organizations or party to any multilateral agreement or convention concerning the granting of
intellectual property protection of plant varieties.

TITLE VI
EXAMINATION OF THE APPLICATION AND ISSUANCE OF PVP CERTIFICATE
SECTION 24. Contents of the Application. — An application for a Certificate of Plant

Variety Protection shall be filed in the manner and on the conditions prescribed in the regulations, and
shall include:

a) Name of the applicant/breeder;

b) Address of the applicant/breeder in the Philippines;

c) Name of resident agent and address in the Philippines;

d) The description of the variety and particulars of the variety bred, including particulars
of its characteristics;

e) The variety denomination;

f) Samples of propagating materials, which are the subject of the application; and

g) Any other particular required by the regulations.

SECTION 25. Right of the Applicant to File the Application. — If the applicant is not
the actual breeder, he shall indicate in his application the basis for his right to file the application.

SECTION 26. Contents of the Description and Order of Presentation. — The Board
shall issue rules and regulations stipulating the contents of the description and the order of
presentation.

SECTION 27. Other Information Required. — The applicant shall be required by the
Board to furnish information regarding any application filed by him in other countries including all
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pertinent documents relating thereto. If the applicant has successfully claimed priority according to
this Act, he shall be given a period of two (2) years from the priority date to comply with the
requirements of this Section.

SECTION 28. Manner of Conducting Tests. — The Board may carry out the necessary
tests, cause the conduct of tests, or consider the results of other tests or trials that have already been
done. For this purpose, the Board shall require the applicant to furnish all the necessary information,
documents or materials within a period of time prescribed in the regulations.

SECTION 29. Filing Date. — For purposes of according a filing date, the Board shall
consider, as a minimum requirement, all of the above enumerated items in Section 24 hereof.

SECTION 30. Publication of the Application. — After the Board has accorded a filing
date, the application shall be published within sixty (60) days at the expense of the applicant in the
Plant variety Gazette hereunder described in Section 72.

Prior to such publication, the application and all related documents shall not be made available
to the public without the written consent of the applicant.

After the publication of the application, any person may inspect the application documents in
a manner to be prescribed by the Board.

SECTION 31. Opposition to the Grant of Plant Variety Protection. — Any person
who believes that the applicant is not entitled to the grant of the Certificate of Plant Variety Protection
may file an opposition thereto within the period prescribed by the Board from the date of its
publication and before the issuance of the Certificate of Plant variety Protection.

Opposition to the application may be made on the following grounds:

a) that the person opposing the application is entitled to the breeder’s right as against the
applicant;
b) that the variety is not registrable under this Act.

If the opposition is based on the conditions of Plant Variety Protection, such opposition shall be
considered together with the examination of the application.

SECTION 32. Issuance of the Certificate. — When the Board has tested and examined
the variety, and/or considered the supporting materials and literature pertinent thereto, it shall issue a
Certificate of Plant variety Protection. A notice of such issuance shall be published in the manner to be
prescribed in the regulations at the expense of the holder.

SECTION 33. Term of Protection. — For trees and vines, the period of protection shall
be twenty-five (25) years from the date of the grant of the Certificate of Plant variety Protection and
twenty (20) years from the said date for all other types of plants, unless declared void ab initio or
cancelled otherwise, as provided under Section 61 and 62, respectively of this Act.

SECTION 34. Annual Fees. — To maintain the validity of the Certificate of Plant
Variety Protection, the holder shall pay an annual fee to be prescribed by the Board. Annual fees shall
be paid starting from the fourth anniversary of the issuance of the certificate and every year thereafter
within the first three (3) months of said years. The holder has the option to pay in advance this annual
fee for a maximum of twenty (20) years.

The Certificate of Plant Variety Protection shall expire and cease to have force and effect upon
the holder’s failure to pay the annual fees within the prescribed period. A notice of such cancellation
shall be published in the Plant Variety Gazette one (1) year after the term of protection has expired.
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Before such publication, any holder who fails to pay the annual fees may request for a reinstatement of
his certificate. Provided, That he settles his unpaid accounts including surcharges to be determined by
the Board.

SECTION 35. Notice of Rejection. — Whenever an application is rejected, the Board
shall immediately inform the applicant on the grounds therefore, and when applicable, identify and
provide the documents used as the basis for rejection.

a) Reconsideration — Within two (2) months from the receipt of the rejection notice, the
applicant may amend his application or traverse the finding of the Board. The Board,
in turn, may reverse its initial finding or issue a final rejection within the same period.

b) Appeal from the Notice of Rejection — The decision of the Board is final except for
anomalous circumstances involving the Board in which case the applicant may appeal
it to the proper court.

TITLE VII
RIGHTS OF HOLDERS
SECTION 36. Rights of Holders of Plant Variety Protection. — In respect of the

propagating materials, holders of a Certificate of Plant Variety Protection shall have the right to
authorized any of the following acts:

a) Production or reproduction;

b) Conditioning for the purpose of propagation;

c) Offering for sale;

d) Selling or other marketing;

e) Exporting;

f) Importing;

g) Stocking for any purpose mentioned above.

SECTION 37. The holder may make his authorization subject to conditions and
limitations.

SECTION 38. Acts in Respect of Harvested Materials. — Except for Section 43 and 44
of this Title, the rights in the two (2) preceding sections shall also extend to the harvested materials
which may be the entire plant or its other parts, if the production thereof resulted directly from the
unauthorized use of the plant’s propagating materials that are covered by this Act, unless the holder
has had the reasonable opportunity to exercise his right in relation to the said propagating materials.

SECTION 39. Coverage of Protection. — The rights of holder under Section 36 and 38
of this Act shall also apply in relation to:

a) Varieties which are essentially derived from the protected variety, where the protected
variety is not itself an essentially derived variety;

b) Varieties which are not clearly distinct from the protected variety; and

c) Varieties whose production requires the repeated use of the protected variety.

SECTION 40. Essentially Derived Varieties. — For the purpose of paragraph 39(a), a
variety shall be deemed to be essentially derived from the initial variety when:

a) It is predominantly derived from the initial variety, or from a variety that is itself
predominantly derived from the initial variety, while retaining the expression of the
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essential characteristics that result from the genotype or combination of genotypes of
the initial variety;

b) It is clearly distinguished from the initial variety; and

c) Except for the differences which result from the act of derivation, it conforms to the
initial variety in the expression of the essential characteristics that result from the
genotype or combination of genotypes of the initial variety.

SECTION 41. Manner of Developing Essentially Derived Varieties. — It shall also be
understood that essentially derived varieties may be obtained through processes which may include,
but not limited to, the selection of a natural or induced mutant, or of a somoclonal variant, the
selection of a variant individual from plants of initial variety, backcrossing or transformation by
genetic engineering. Genetic engineering shall be understood as the introduction of genes by
laboratory techniques.

SECTION 42. Provisional Protection. — An application for a Certificate of Plant
Variety Protection shall be entitled to equitable renumeration from any person who, during the period
between the publication of the application for the certificate and the grant of the certificate, has carried
out acts which, once the certificate is granted, require the holder’s authorization as conferred in this
Act: Provided, That the applicant shall initiate the legal action against the alleged infringer within two
(2) years from the date of the granting of his Certificate of Plant Variety Protection.

SECTION 43. Exceptions to Plant Variety Protection. — The Certificate of Plant
Variety Protection shall not extend to:

a) Acts done for noncommercial purposes;

b) Acts done for experimental purposes;

c) Acts done for the purpose of breeding other varieties, except when Section 39 and 40
apply; and

d) The traditional right of small farmers to save, use, exchange, share or sell their farm

produce of a variety protected under this Act, except when a sale is for the purpose of
reproduction under a commercial marketing agreement. The Board shall determine the
condition under which this exception shall apply, taking into co sideration the nature
of the plant cultivated, grown or sown. This provision shall also extend to the
exchange and sell of seeds among and between said small farmers: Provided, That the
small farmers may exchange or sell seeds for reproduction and replanting in their own
land.

SECTION 44. Exhaustion of Plant Variety Protection. — The Certificate of Plant
Variety Protection shall not extend to acts concerning any material of the protected variety, or a
variety covered by the provisions of Section 39 and 40 hereof, which has been sold or otherwise
marketed by the breeder or with his consent in the Philippines, or any material derived from the said
material, unless it:

a) Involves further propagation of the variety in question; or

b) Involves the export of the variety, which enables the propagation of the variety, into a
country that does not protect the variety of the plant genus or species to which the
variety belongs, except where the exported material is for final consumption purposes.

SECTION 45. Right of Attribution. — No Certificate of Plant variety Protyection shall
be issued without naming the breeder(s) unless this right is protested in writing within one (1) year.

SECTION 46. Succession Transmission. — The Certificate of Plant Variety Protection
shall be considered as a property right and the transmission thereof shall be governed by the law on
Property.
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TITLE VIII
INFRINGEMENT

SECTION 47. What Constitutes Infringement. — Except as otherwise provided in this
Act, any person who without being entitled to do so, performs the following acts:

a) Sell the novel variety, or offer it or expose it for sale, deliver it, ship it, consign it,
exchange it, or solicit an offer to buy it, or any other transfer of title or possession of
it;

b) Import the novel variety into, or export it from, the Philippines; or

¢) Sexually multiply the novel variety as a step in marketing (for growing purposes) the
variety; or

d) Use the novel variety in producing (as distinguished from developing) a hybrid or
different variety therefrom; or

e) Use seed which had been marked ‘“unauthorized propagation prohibited” or
“unauthorized seed multiplication prohibited” or progeny thereof to propagate the
novel variety; or

f) Dispense the novel variety to another, in a form which can be propagated, without notice
as to being a protected variety under which it was received; or

g) Fails to use a variety denomination the use of which is obligatory under Section 15; or

h) Perform any of the foregoing acts even in instances in which the novel variety is
multiplied other than sexually, except in pursuance of a valid Philippine plant patent;
or

i) Instigate or actively induce performance of any foregoing acts,

May be sued by the holder, who may also avail of all relief as are available in any proceeding
involving infringements of other proprietary rights.

SECTION 48. Where to Commence Action. — Any holder may petition the proper
regional trial court for infringement of his plant variety protection as defined in this Act.

SECTION 49. Presumption of Validity. — Certificates of Plant Variety Protection shall
be presumed valid and the burden of proof of their invalidity shall rest on the party assailing them.

SECTION 50. Defenses Against Infringement Charges. — The following shall be valid
defenses against infringement charges:

a) Non-infringement;

b) The plant variety does not possess at the time of its application criterion of novelty or
distinctness;

c) The alleged infringement was performed under a right adverse to it, prior to the notice
of infringement; and/or

d) Other defenses that are made available under this Act.

SECTION 51. Notice. — No damages shall be awarded unless there is actual or
constructive notice made upon the alleged infringer.

SECTION 52. Damages. — The court may award actual, moral, exemplary damages and
attorney’s fees according to a proven amount including a reasonable royalty for the use of the
protected variety.

SECTION 53. Injunction. — The court may also enjoin the infringer(s) from further
performing any act of infringement on the rights of the holder(s) as defined in this Act.
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SECTION 54. Court to Order Confiscating of Infringing Materials. — Upon petition
by the complainant, the court may order the confiscation of infringing materials, and:

a) Cause their distribution to charitable organization;
b) Cause the sale and provide the proceeds thereof to research organizations; or
c) Cause the return to the petitioner for further scientific use.

SECTION 55. Prescription. — No recovery of damages for any infringement case shall
prosper when the cause of action has reached more than six (6) years from the time the alleged
infringement case was committed.

SECTION 56. Criminal penalty. — Any person who violates any of the rights of the
holder provided for in this Act may also suffer the penalty of imprisonment of not less than three (3)
years but not more than six (6) years and/or a fine of up to three (3) times the profit derived by virtue
of the infringement but in no case should be less than One Hundred Thousand pesos (P100,000.00).

TITLE IX
COMPULSORY LICENSE

SECTION 57. Grounds for the Grant of Compulsory Licensing. — Any interested
person may file a petition for compulsory license with the Board at any time after two (2) years from
the grant of the Certificate of Plant variety protection under this Act when it is for the public interest to
grant such compulsory license, and:

b) The reasonable requirements of the public for any part of the variety are not met; or

¢) There is an overseas market for the sale of any part of the variety and the same are not met
by the holder; or

d) The plant variety developed relates to or required in the production of medicine and/or any
food preparation.

SECTION 58. Scope of Compulsory License. — The Board, upon petition by any
interested party and upon proof of any of the foregoing grounds, may issue a decision;

a) Allowing the petitioner to produce in commercial quantity and distribute the variety
protected or any part thereof; or

b) Requiring the holder to ensure the availability of the propagating materials of the
variety protected; or

c) Requiring the petitioner to pay the holder with license fees in the form of reasonable
royalties; and

d) Other such additional remedies as the Board may determine to be consistent with

appropriate circumstances.

SECTION 59. Duration of the License. — A compulsory license shall be effective until
the ground(s) for its issuance has been terminated as determined by the Board motu proprio or upon
petition by party or parties and solution by the Board.

SECTION 60. Procedure for Grant. — The Board shall provide in the rules and
regulations the manner and procedure for granting compulsory licenses.
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TITLE X
CANCELLATION AND NULLITY OF PLANT VARIETY PROTECTION

SECTION 61. Grounds for Nullity. — The Certificate of Plant variety protection be
declared void ab initio on any of the following grounds:

a) The grant of the Certificate of Plant variety Protection was essentially based upon
information and documents furnished by the applicant, wherein the conditions of
distinctness, uniformity, stability, and newness were not complied with at the time of
the grant of the certificate; or

b) The Certificate of Plant Variety Protection was granted to a person who is not entitled
to it, unless it is transferred to the person who is so entitled.

The effect of the declaration of nullity is that as if the Certificate of Plant Variety Protection
was not issued.

SECTION 62. Grounds for Cancellation. — The Plant Variety Protection shall be
cancelled on any of the following grounds:

a) The breeder does not provide the required information, documents, or materials
necessary for verifying the maintenance of the variety; or

b) The breeder fails to pay the required fees to keep his or her rights in force or provides
false information in his or her application; or

c) The breeder does not propose, within the time/period provided under the regulations.

Another suitable denomination if the denomination of the variety is cancelled after the
grant of the Certificate of Plant Variety Protection; or

d) The conditions of uniformity and stability could not be maintained although these
were present at the time of the issuance of the Certificate of Plant Variety Protection;
or

e) The breeder entitled to the Certificate of Plant Variety Protection or the holder has
relinquished his/her rights through a declaration in a public instrument filed with the
registrar.

SECTION 63. Venue. — Any petition to cancel a Certificate of Plant variety protection
shall originally be under the jurisdiction of the Board. Decisions of the Board may be appealable with
the Court of Appeals within fifteen (15) days from the date of notice of the Board’s final decision.

SECTION o64. Prescription. — The right to cancel a Certificate of Plant variety
Protection shall be instituted at any time within the term of protection of such right.

SECTION 65. Publication. — A notice of the filing of a petition to cancel a Certificate of
Plant variety Protection and the final order/decision on the same shall be published in the Plant variety
Gazette at the expense of the petitioner.

TITLE XI

INSTITUTION

SECTION 66. National Plant Variety Protection Board. — There is hereby created a
National Plant Variety Protection Board which shall be composed of the following or their duly

designated representatives:

a) The Secretary of the Department of Agriculture, as chairman,;
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b) The Secretary of the Department of Science and Technology, as co-chairman;

c) The Director-General of the Intellectual Property Office, as vice chairman;

d) The Director of the Bureau of Plant Industry;

e) The Director of the Institute of Plant Breeding of the University of the Philippines Los
Baros;

f) The President of the Philippine Seed Industry Association;

g) A representative from a federation of small farmers’ organizations to be nominated by
the Secretary of Agriculture;

h) A representative from the scientific community to be nominated by the National
Academy of Science and Technology; and

1) The Registrar (ex officio).

The members of the Board or their representatives must be Filipino citizens, have good moral
character and should not have been convicted of a crime involving moral turpitude.

The Board shall perform the following functions:

a) Promulgate policy guidelines for the effective implementation of the provisions of this
Act;

b) Have original and exclusive appellate jurisdiction over all acts of the Registrar;

c) Have original jurisdiction over petitions for compulsory licensing, nullity and
cancellation of the Certificates of Plant Variety Protection;

d) Institutionalize database of existing plant varieties, collected from foreign and local
databases, within one (1) year from the effectivity of this Act;

e) Call on resource persons to provide inputs that will be relevant in the performance of
the tasks of the Board;

f) Organize the Registrar as it sees fit;

g) Approve capital expenditure and contracts of experts; and

h) Perform all other functions as may be required in the implementation of this Act.

SECTION 67. Rule and Regulations. — For the purpose of the preceding section, the
Board with representatives from the Senate and House Committees on Agriculture, shall within six (6)
months from the effectivity of this Act, prescribe rules and regulations necessary for the
implementation of its functions, or reorganize and create units therefore under its control and
supervision.

SECTION 68. Fees. — The Board shall prescribe a schedule of fees to be charged against
any applicant/breeder in the course of the application for a Certificate of Plant Variety Protection or in
the maintenance therefore.

SECTION 69. Coordination and Cooperation with Other Institutions. — For the
purpose of verifying certain facts such as but not limited to the requirements of stability, distinctness
and uniformity, the Board may enter into agreements with other governmental or non-governmental
institutions both domestic and foreign under a set of conditions germane to its functions.

Further, the board shall also designate appropriate state colleges and universities, bona fide
research institutions, or appropriate non-governmental research centers as testing centers for the
distinctness, uniformity and stability of varieties.

SECTION 70. The PVP Fund. — There is hereby created a PVP Fund, hereinafter
referred to as the fund, to be administered by the Board. All fees, fines and charges collected by the
Board under this Act, shall be deposited in the fund. The Board is hereby authorized to use and
disburse the fund without need of approval by any government agency, and subject only to existing
accounting and auditing rules and regulations for purposes of defraying the cost of operations in the
delivery of its services to the public.
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SECTION 71. Gene Trust Fund. — There shall be an independent and separate trust
fund established under this Act, to be administered by the Board, for the benefit of bona fide
organizations or institutions managing and operating an accredited gene bank. An amount to be
determined by the Board but not to exceed twenty percent (20%) of the fees and charges, shall be used
for the purposes of the gene trust fund. The trust fund may also accept donations from national and
international institutions and other organizations and individuals interested in strengthening genetic
conservation.

SECTION 72. Farming Communities and Bona Fide Farmers’ Organizations. —
Farming communities and bona fide farmers’ organizations are encouraged to build an inventory of
locally-bred varieties as an option to protect these resources from misappropriation and unfair
monopolization.

SECTION 73. Publication. — The Board shall maintain its own publication which shall
be known as the Plant variety gazette for all the publication requirements of this Act and for other
purposes which the Board may require. Copies shall be distributed to all concerned especially to the
Members of the Senate and House Committees on Agriculture: Provided: That the Board shall
distribute for free, and in the major dialect understood by the locality, copies of the Plant Variety
Gazette to small farmer groups and indigenous communities.

SECTION 74. The Registrar. — There is hereby established a National Plant Variety
Protection Registrar and an Associate Registrar under the control and supervision of the Board. The
Registrar and the Associate Registrar shall be appointed by the President of the Philippines upon the
recommendation of the Board and shall have a term of six (6) years. However, the Registrar who shall
be first appointed shall serve for a term of seven (7) years.

The Registrar hall be a citizen of the Philippines with good moral character, proven track
record in the field of plant science, and/or extensive executive experience and capability.

Functions of the Registrar. The Registrar shall have the following functions:
a) Has original and exclusive jurisdiction to receive, process, examine all applications

for Certificates of Plant variety Protection in accordance with this Act, and in
meritorious cases, issue the said certificates and sign them in the name of the Board;

b) Issue and maintain a systematic record of all Certificates of Plant Variety Protection
and transactions related thereto;

c) Implement the rules and regulations issued by the Board;

d) Institutionalize, maintain and continuously update a database of existing plant
varieties collected from foreign and local databases;

e) Maintain a library of scientific and other works and periodicals, both foreign and
local, to aid his examiners in the discharge of their duties;

f) Maintain samples of the propagating materials of the protected variety; and

g) Perform such other functions as may be prescribed by the Board.

TITLE XIII

MISCELLANEOUS AND FINAL PROVISIONS

SECTION 75. Relation with Other Laws. — The interpretation of the provisions of this
Act shall not negate the effectivity and application of Republic Act No. 8371 otherwise known as the
Indigenous People’s Rights Act, Republic Act No. 9147, otherwise known as The Wildlife Resources
Conservation and protection Act, Presidential Decree No. 1151, otherwise known as the Philippine
Environmental Policy and Executive Order No. 430 and Administrative Order No. 8, Series of 2002 of
the Department of Agriculture of the rules and regulations for the importation and release to the
environment of plant products derived from the use of biotechnology.
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SECTION 76. Transitory Provisions. — The National Seed Industry Council, which was
created by Republic Act No. 7308 or the National Seed Development Act, shall perform the functions
of the Board until the latter has been fully organized, but not later than three (3) years from the
effectivity of this Act. Within the same period, the Director of the Bureau of Plant Industry shall be the
Acting Registrar and the Assistant Director of the same Bureau shall act as the Associate Registrar.

SECTION 77. Appropriations. — The Secretary of the Department of Agriculture shall
immediately include in its program and issue such rules and regulations to implement the provisions of
this Act, the funding of which shall be included in the annual General Appropriations Act.

SECTION 78. Separability Clause. — If, for anu reason, any provision of this Act is
declared invalid or unconstitutional, the other parts not affected thereby shall continue to be in full
force and effect.

SECTION 79. Repealing Clause. — All laws, decrees, executive orders, and rules and
regulations, or parts thereof that are inconsistent with the provisions of this Act, are hereby repealed or
modified accordingly.

SECTION 80. Effectivity. — This Act shall take effect thirty (30) days after its complete
publication in a newspaper of general circulation.
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Approved,
ORIGINAL SIGNED ORIGINAL SIGNED
JOSE DE VENECIA FRANKLIN M. DRILON
Speaker of the House of Representatives President of the Senate

This Act, which is a consolidation of Senate Bill No. 1865 and House Bill No. 4518, was
finally passed by the Senate and the House of Representatives on May 30, 2002 and May 29, 2002,

respectively.

ORIGINAL SIGNED ORIGINAL SIGNED
ROBERTO P. NAZARENO OSCAR G. YABES
Secretary General Secretary of the Senate

Approved: June 07,2002

ORIGINAL SIGNED

GLORIA MACAPAGAL-ARROYO
President of the Philippines
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