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[bookmark: TitleOfDoc]DOCUMENTO ANALÍTICO QUE SIRVE DE BASE DEL PROCEDIMIENTO DE EXAMEN POR CORRESPONDENCIA DEL PROYECTO DE LEY DE DERECHOS DE OBTENTOR DE ZIMBABWE EN CUANTO A SU CONFORMIDAD CON EL ACTA DE 1991 DEL CONVENIO DE LA UPOV
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	Mediante una carta fechada el 27 de abril de 2020, dirigida al Secretario General de la UPOV, el honorable comandante en jefe de la Fuerza Aérea (retirado) Perence Shiri, Ministro de Tierras, Agricultura, Recursos Hídricos y Reasentamiento Rural de Zimbabwe, solicitó el examen del proyecto de Ley de Derechos de Obtentor de Zimbabwe (en adelante, “proyecto de Ley”) a fin de determinar su conformidad con el Acta de 1991 del Convenio de la UPOV (en adelante, “Acta de 1991”). La carta se reproduce en el Anexo I del presente documento. En el Anexo II figura una copia en inglés del proyecto de Ley. 



PROCEDIMIENTO DE EXAMEN DE LEYES O PROYECTOS DE LEY POR CORRESPONDENCIA

	En el artículo 34.3) del Acta de 1991 se dispone que “[a]ntes de depositar su instrumento de adhesión, todo Estado que no sea miembro de la Unión o cualquier organización intergubernamental solicitará la opinión del Consejo acerca de la conformidad de su legislación con las disposiciones del presente Convenio.  Si la decisión haciendo oficio de opinión es positiva, podrá depositarse el instrumento de adhesión.”

	En el contexto de la organización de una única serie de sesiones a partir de 2018 y con objeto de facilitar el examen de la legislación de los futuros miembros, el Consejo, en su quincuagésima primera sesión ordinaria, celebrada en Ginebra el 26 de octubre de 2017, aprobó las propuestas de modificación del documento UPOV/INF/13/1 “Orientación sobre cómo ser miembro de la UPOV” a fin de establecer un procedimiento para el examen de la legislación por correspondencia, y aprobó asimismo la revisión del documento UPOV/INF/13/1 (documento UPOV/INF/13/2) (véase el párrafo 20.g) del documento C/51/22 “Informe”). 

	Con arreglo a lo que antecede, en el procedimiento de examen de leyes o proyectos de ley por correspondencia que consta en el documento UPOV/INF/13/2 “Orientación sobre cómo ser miembro de la UPOV” se establece lo siguiente: 

Condiciones de aplicación del procedimiento de examen de la legislación por correspondencia

“11.	Podrá aplicarse el procedimiento de examen de la legislación por correspondencia si:

i) 	la solicitud se recibe con menos de cuatro semanas de antelación a la semana en que se celebre la sesión ordinaria más inmediata del Consejo y más de seis meses antes de la fecha de la siguiente sesión ordinaria del Consejo; y

ii) 	en el análisis de la Oficina de la Unión se prevé una decisión positiva y no se señalan cuestiones importantes en cuanto a la conformidad de la legislación con el Convenio de la UPOV.”

	De conformidad con el párrafo 11 del documento UPOV/INF/13/2, la carta con la solicitud de examen del proyecto de Ley se recibió el 27 de abril de 2020, es decir, más de seis meses antes de la fecha de la quincuagésima tercera sesión ordinaria del Consejo de la UPOV.  La Oficina de la Unión prevé una decisión positiva y no se han señalado cuestiones importantes en cuanto a la conformidad del proyecto de Ley con el Convenio de la UPOV.   

Publicación del documento analítico y del proyecto de Ley en el sitio web de la UPOV 

“14. […]

i) 	el documento analítico y la ley se publicarán en el sitio web de la UPOV en un plazo de seis semanas tras la recepción de la solicitud y se informará en consecuencia a los miembros y observadores del Consejo; y

ii) 	los miembros y observadores dispondrán de un plazo de 30 días, contados desde la fecha de publicación del documento analítico en el sitio web de la UPOV, para formular comentarios.”

	De conformidad con el párrafo 14 del documento UPOV/INF/13/2, la Oficina de la Unión ha publicado el presente documento analítico (documento C/Analysis/2020/1) relativo a Zimbabwe para brindar a los miembros y observadores del Consejo la oportunidad de formular comentarios (véase la circular E‑20/050 de la UPOV del 21 de mayo de 2020). En el Anexo II del documento analítico figura el proyecto de Ley de Zimbabwe.



ANTECEDENTES 

	Zimbabwe inició el procedimiento de adhesión a la Unión mediante una carta fechada el 23 de abril de 1998, en la que el Gobierno de Zimbabwe solicitó la opinión del Consejo respecto de la conformidad de la Ley de Derechos de Obtentor de Zimbabwe (la Ley) con el Acta de 1978. El Consejo examinó la Ley en su trigésima segunda sesión ordinaria, celebrada en Ginebra el 28 de octubre de 1998 (véase el párrafo 10 del documento C/32/16 “Informe”), y: 

i)	decidió que la ley sobre derechos de obtentor de Zimbabwe, una vez incorporados los cambios esenciales sugeridos en el documento C/32/12, estaría en conformidad con el Acta de 1978 del Convenio de la UPOV;

ii)	solicitó al Secretario General que notificara al Gobierno de Zimbabwe que, una vez incorporados en la Ley los cambios sugeridos con la satisfacción de la Oficina de la Unión podría, en cualquier momento antes del 24 de abril de 1999, depositar un instrumento de adhesión al Acta de 1978.

	El 26 de agosto de 2011, la Oficina de la Unión recibió del Sr. Claid Mujaju, Jefe del Servicio de Semillas, el texto consolidado de la Ley, enmendada en 2001, acompañado de una petición de comentarios sobre las modificaciones propuestas para incorporar las disposiciones esenciales del Acta de 1991.  Por consiguiente, el texto de la Ley de Zimbabwe presentado al Consejo en 1998 y la decisión correspondiente en relación con el Acta de 1978 ya no son pertinentes.  El 31 de octubre de 2011, la Oficina de la Unión transmitió sus comentarios sobre la Ley, enmendada en 2001, en base al contenido del documento UPOV/INF/6 “Orientaciones para la redacción de leyes basadas en el Acta de 1991 del Convenio de la UPOV”.

	El 23 de marzo de 2018, la Oficina de la Unión recibió una comunicación del Sr. Claid Mujaju en la que se solicitaba información sobre los aspectos financieros de la adhesión a la UPOV y se presentaba al Sr. Tshuma, asesor jurídico, jefe del Departamento Jurídico del Ministerio de Agricultura.  El 27 de marzo de 2018, la Oficina de la Unión facilitó información sobre los aspectos financieros, señaló que las observaciones formuladas por la Oficina de la Unión acerca de la Ley se habían enviado el 31 de octubre de 2011, y explicó que la Oficina de la Unión tendría que recibir la versión más reciente de las propuestas de modificación de la Ley para poder asesorar al Sr. Tshuma en relación con los próximos pasos del procedimiento de adhesión a la Unión.

	En el transcurso de las reuniones bilaterales con la delegación de Zimbabwe, mantenidas en Ginebra del 28 al 30 de enero de 2019, en el marco del “Taller sobre la elaboración de legislación de conformidad con el Convenio de la UPOV” (Taller sobre legislación), la Oficina de la Unión analizó las disposiciones pertinentes del Acta de 1991 en relación con el proyecto de Ley facilitado a la Oficina de la Unión el 24 de diciembre de 2018.  

	El 21 de enero de 2020, el Sr. Tshuma facilitó a la Oficina de la Unión una versión actualizada del proyecto de Ley y solicitó que se formularan observaciones acerca de dicho proyecto en relación con el Acta de 1991.  El 31 de marzo de 2020, la Oficina de la Unión proporcionó observaciones sobre el proyecto de Ley y explicó el procedimiento de examen de dicho proyecto por el Consejo.  


FUNDAMENTOS DE LA PROTECCIÓN DE LAS OBTENCIONES VEGETALES EN ZIMBABWE

	En Zimbabwe, la protección de las obtenciones vegetales de conformidad con el Acta de 1991 se regirá por el proyecto de Ley, una vez que este haya sido aprobado.  A continuación se ofrece un análisis del proyecto de Ley siguiendo el orden de las disposiciones sustantivas del Acta de 1991.


Artículo 1 del Acta de 1991: Definiciones

	Las definiciones de “obtentor” y “variedad” que constan en el artículo 2 del proyecto de Ley se ajustan a las definiciones que figuran en los puntos iv) y vi), respectivamente, del artículo 1 del Acta de 1991.


Artículo 2 del Acta de 1991: Obligación fundamental de las Partes Contratantes

	Los artículos 1 y 14 del proyecto de Ley se refieren a la protección y la concesión de los derechos de obtentor.

	En el preámbulo, al final del apartado “Organización del articulado” del proyecto de Ley, se establece lo siguiente: 

“Ley que regula el registro de los derechos de los obtentores respecto de las variedades vegetales y la protección de los derechos de las personas inscritas como titulares de tales derechos, y que regula asimismo las cuestiones inherentes o conexas a lo anterior. Las atribuciones de certificación incumben al Servicio de Semillas, que será la autoridad encargada de conceder los derechos de obtentor, y el jefe del Servicio de Semillas será el registrador de los derechos de obtentor.” 

	En el proyecto de Ley se establecen disposiciones que se ajustan a la obligación fundamental prevista en el artículo 2 del Acta de 1991.


Artículo 3 del Acta de 1991: Géneros y especies que deben protegerse

	En el artículo 3.3) del proyecto de Ley se establece que “[l]a presente Ley se aplicará a todos los géneros y especies, incluidos todos los hongos”, de conformidad con lo dispuesto en el artículo 3.2)ii) del Acta de 1991. 


Artículo 4 del Acta de 1991: Trato nacional

	En el artículo 3B del proyecto de Ley se establecen disposiciones sobre el trato nacional que se ajustan a las disposiciones del artículo 4 del Acta de 1991.


Artículos 5 a 9 del Acta de 1991: Condiciones de la protección, la novedad, la distinción, la homogeneidad y la estabilidad

	En los párrafos 1) y 2) del artículo 3 del proyecto de Ley se establecen disposiciones sobre las condiciones de protección que están en conformidad con lo dispuesto en los artículos 5 a 9 del Acta de 1991.

	En el artículo 37 del proyecto de Ley se establecen las siguientes disposiciones relativas a la excepción facultativa prevista en el artículo 6.2) “Variedades de reciente creación” del Acta de 1991:

“1) Cuando, de conformidad con el artículo 3.3), la presente Ley se aplique a un género o especie vegetal al que no se aplicase anteriormente, se considerará que las variedades pertenecientes a ese género o especie vegetal satisfacen la condición de novedad definida en el artículo 3.2)a), incluso si la venta o la entrega a terceros descrita en dicho párrafo hubiese tenido lugar en Zimbabwe dentro del plazo de cuatro años antes de la fecha de presentación o, en el caso de árboles y vides, dentro del plazo de seis años antes de esa fecha.

2) La disposición prevista en el párrafo 1) del presente artículo se aplicará únicamente a las solicitudes de derechos de obtentor presentadas en el plazo máximo de un año a partir de la aplicación de las disposiciones de la Ley a los géneros o especies en cuestión.”  


Artículo 10 del Acta de 1991: Presentación de solicitudes

	En el artículo 7 del proyecto de Ley se establecen disposiciones relativas a la presentación de solicitudes.  No parece que el proyecto de Ley contenga disposiciones que estén en contradicción con el artículo 10 del Acta de 1991.


Artículo 11 del Acta de 1991: Derecho de prioridad

	En el artículo 7.5) del proyecto de Ley se establecen disposiciones sobre el derecho de prioridad que están en conformidad con lo dispuesto en el artículo 11 del Acta de 1991.


Artículo 12 del Acta de 1991: Examen de la solicitud

	En el artículo 8.4) del proyecto de Ley se establecen disposiciones sobre el examen de la solicitud que se ajustan a lo dispuesto en el artículo 12 del Acta de 1991.


Artículo 13 del Acta de 1991: Protección provisional

	En el artículo 12A del proyecto de Ley se establecen las siguientes disposiciones sobre la protección provisional, que están en conformidad con lo dispuesto en el artículo 13 del Acta de 1991:

“1) Se otorgará protección provisional con objeto de salvaguardar los intereses del obtentor durante el período comprendido entre la publicación del anuncio de la solicitud de un derecho de obtentor con arreglo al artículo 12 y la concesión del derecho. 

2) Se considerará que el solicitante es el titular del derecho de obtentor respecto de cualquier persona que, en el intervalo mencionado en el párrafo 1), haya realizado actos que, después de la concesión del derecho, requieran la autorización del obtentor de conformidad con lo dispuesto en el artículo 17.  Solo podrá entablarse una acción judicial respecto de la protección provisional después de que se haya concedido el derecho.”


Artículo 14 del Acta de 1991: Alcance del derecho de obtentor

	En el artículo 17 del proyecto de Ley se establecen disposiciones sobre el alcance del derecho de obtentor que se ajustan a las disposiciones del artículo 14 del Acta de 1991. 

	En el artículo 17.3) del proyecto de Ley se establecen las siguientes disposiciones sobre la excepción facultativa prevista en el artículo 14.3) “Actos respecto de ciertos productos” del Acta de 1991:

“3) A reserva en lo dispuesto en los artículos 17B y 17C, se requerirá la autorización del obtentor para los actos mencionados en los puntos i) a vii) del párrafo 1)a) realizados respecto de productos fabricados directamente a partir de un producto de cosecha de la variedad protegida cubierto por las disposiciones del párrafo 2), por utilización no autorizada de dicho producto de cosecha, a menos que el obtentor haya podido ejercer razonablemente su derecho en relación con dicho producto de cosecha.”


Artículo 15 del Acta de 1991: Excepciones al derecho de obtentor

	En el artículo 17B.1) del proyecto de Ley se establecen disposiciones relativas a las excepciones obligatorias al derecho de obtentor que están en conformidad con las disposiciones del artículo 15.1) del Acta de 1991.

	En los párrafos 2) a 4) del artículo 17B del proyecto de Ley se establecen las siguientes disposiciones sobre la excepción facultativa prevista en el artículo 15.2) del Acta de 1991: 

“2) No lesionarán el derecho de obtentor los agricultores que, dentro de límites razonables y a reserva de la salvaguardia de los intereses legítimos del obtentor, utilicen con fines de reproducción o de multiplicación, en su propia explotación, el producto de la cosecha que hayan obtenido por el cultivo, en su propia explotación, de la variedad protegida o de una variedad amparada por el artículo 17.4)a)i) o ii).

3) Las disposiciones del párrafo 2 anterior se aplicarán a los agricultores que cultiven menos de diez hectáreas de tierra. Los límites razonables y los medios de salvaguardar los intereses legítimos del obtentor se especificarán en el Reglamento.

4) Se exceptúan de las disposiciones del párrafo 2 las variedades de plantas frutales, ornamentales y hortícolas.”


Artículo 16 del Acta de 1991: Agotamiento del derecho de obtentor

	En el artículo 17C del proyecto de Ley se establecen disposiciones relativas al agotamiento del derecho de obtentor que se ajustan a las disposiciones del artículo 16 del Acta de 1991.


Artículo 17 del Acta de 1991: Limitación del ejercicio del derecho de obtentor

	En el artículo 19 del proyecto de Ley se establecen disposiciones sobre la limitación del ejercicio del derecho de obtentor que se corresponden con las disposiciones del artículo 17 del Acta de 1991.


Artículo 18 del Acta de 1991: Reglamentación económica

	No parece que el proyecto de Ley contenga disposiciones que estén en contradicción con el artículo 18 del Acta de 1991. 


Artículo 19 del Acta de 1991: Duración del derecho de obtentor

	En el artículo 17A del proyecto de Ley se establecen disposiciones sobre la duración del derecho de obtentor que están en conformidad con lo dispuesto en el artículo 19 del Acta de 1991.


Artículo 20 del Acta de 1991: Denominación de la variedad

	En el artículo 9 del proyecto de Ley se establecen disposiciones sobre las denominaciones de las variedades que se ajustan a las disposiciones del artículo 20 del Acta de 1991.


Artículo 21 del Acta de 1991: Nulidad del derecho de obtentor

	En el artículo 15 del proyecto de Ley se establecen disposiciones sobre la nulidad del derecho de obtentor que están en conformidad con las disposiciones del artículo 21 del Acta de 1991.


Artículo 22 del Acta de 1991: Caducidad del derecho de obtentor

	En el artículo 16 del proyecto de Ley se establecen disposiciones sobre la caducidad del derecho de obtentor que se ajustan a las disposiciones del artículo 22 del Acta de 1991.


Artículo 30 del Acta de 1991: Aplicación del Convenio

	Con respecto a la obligación de “prever los recursos legales apropiados que permitan defender eficazmente los derechos de obtentor” (artículo 30.1)i) del Acta de 1991), en los artículos 25A a 25E y 37A del proyecto de Ley se establecen las disposiciones pertinentes.

	En el artículo 14.2) del proyecto de Ley se establece que el registrador es la autoridad encargada de conceder derechos de obtentor de conformidad con lo dispuesto en el artículo 30.1)ii) del Acta de 1991.

	Los artículos 12, 14.3) y 43 del proyecto de Ley se ajustan a la obligación de publicar información relativa a las solicitudes de derecho de obtentor y a los títulos concedidos, así como a las denominaciones propuestas y aprobadas, según se exige en el artículo 30.1)iii) del Acta de 1991. 


Conclusión general 

	En opinión de la Oficina de la Unión, en el proyecto de Ley se recogen las disposiciones sustantivas del Acta de 1991. A la luz de lo antedicho, una vez que el proyecto de Ley haya sido aprobado sin modificación alguna y la Ley haya entrado en vigor, Zimbabwe estará en condiciones de “dar efecto” a las disposiciones del Acta de 1991, como se estipula en su artículo 30.2).
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[Traducción por la Oficina de la Unión de una carta con fecha 27 de abril de 2020]


Enviada por:	Sr. Perence Shiri
Ministro de Tierras, Agricultura, Agua y Repoblación Rural de Zimbabwe

Destinatario:	Sr. Francis Gurry
Secretario General de la Unión Internacional para la Protección de las Obtenciones Vegetales (UPOV)


Estimado Secretario General:

Referencia:	Presentación del proyecto de Ley de Derechos de Obtentor al Consejo de la UPOV

Me complace comunicarle que el Gobierno de Zimbabwe, por conducto de mi Ministerio, está modificando la Ley de Derechos de Obtentor (capítulo 18:16).

Zimbabwe tiene previsto adherirse al Convenio Internacional para la Protección de las Obtenciones Vegetales de 2 de diciembre de 1961, revisado en Ginebra el 10 de noviembre de 1972, el 23 de octubre de 1978 y el 19 de marzo de 1991 (Convenio de la UPOV).

Según lo dispuesto en el artículo 34.3) del Convenio de la UPOV, agradecería que el Consejo de la UPOV examine por correspondencia la conformidad de la propuesta modificada de Ley de Derechos de Obtentor de Zimbabwe con las disposiciones del Convenio de la UPOV.

Le saluda muy atentamente,

(Firmada)


Honorable comandante en jefe de la Fuerza Aérea (retirado) P. Shiri
MINISTRO DE TIERRAS, AGRICULTURA, RECURSOS HÍDRICOS Y REASENTAMIENTO RURAL
REPÚBLICA DE ZIMBABWE


Documento adjunto:  [Traducción del proyecto de Ley al inglés]
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[bookmark: _Hlk38959480][bookmark: _Hlk38958283]CHAPTER 18:16

DRAFT PLANT BREEDERS RIGHTS ACT
Acts 53/1973, 39/1979, 11/2001, 22/2001 (s. 4).

ARRANGEMENT OF SECTIONS

PART I
PRELIMINARY

Section
1. Short title.
2. Interpretation.


PART IA
APPLICATION OF ACT

3. Plants in respect of which plant breeders rights may be granted.
3A. Persons to whom plant breeders rights may be granted.


PART II
ADMINISTRATION

4. Registrar of Plant Breeders Rights and other officers.
5. Register of Plant Breeders Rights.


PART III
APPLICATIONS FOR AND GRANT OF PLANT BREEDERS RIGHTS

6. Persons entitled to make application for plant breeders rights.
7. Application for plant breeders rights and effective date thereof.
8. Description and samples of new variety.
9. Naming of plant concerned.
10. Refusal of application.
11. Amendment of application.
12. Publication of application.
12A. Rights of applicant for plant breeders rights
13. Objection to grant of plant breeders rights.
14. Refusal or grant of plant breeders rights.
15. Cancellation of plant breeders rights.
16. Duty of holder of plant breeders rights to maintain reproductive material.
17. Rights of holder of plant breeders rights.
17A. Duration of plant breeders rights.
18. Issue of licences.
19. Compulsory licences.
20. Surrender of plant breeders rights.


PART IV
APPEALS

21. Appeals from decision of Registrar.
22. Assessors.
23. Time for appeals.
24. Right of Registrar to appear at appeal.
25. References by Registrar to Administrative Court. 


PART IV A
REMEDIES FOR INFRINGEMENT OF PLANT BREEDERS RIGHTS

25A. Court that may hear proceedings for infringement of plant breeders rights.
25B. Provisions applicable to proceedings for infringement of plant breeders rights.
25C. Remedies available in proceedings for infringement.
25D. Anton Piller orders.
25E. Remedy for groundless threats of infringement proceedings.


PART V
OFFENCES AND PENALTIES

26. Falsification of documents.
27. Failure to obey order of Appeal Board or giving false evidence.
28. Deceiving or improper influencing of officer.
29. Unauthorized claim of plant breeders rights or use of authorized name.
30. Offences by officers.
31. [Repealed].


PART VI
GENERAL

32. [Repealed].
33. Hearing before exercise of discretion of Registrar.
34. [Repealed].
35. Powers of Registrar to authorize corrections.
36. Rectification of Register.
37A. Use if approved name.
37. Prior knowledge or publication of new plant excused in certain circumstances.
38. Evidence of certain entries and documents.
39. Inspection and provision of certified copies of entries in Register.
40. Preservation of secrecy.
41.State to be bound and limitation of actions against State.
42. [Repealed].
43. Particulars to be published.
44. Assignments.
45. Regulatory powers.

[bookmark: _Hlk38963768]AN ACT to provide for the registration of plant breeders rights in respect of varieties of plants and the protection of the rights of persons who are registered as the holders of such rights; and to provide for matters incidental to or connected with the foregoing. Seed Services has been designated the Certifying Authority and is the authority entrusted with the task of granting breeders’ rights where the Head of Seed Services is the Registrar of Plant Breeders’ Rights.

[Date of commencement: 1st October, 1974.]


PART I
PRELIMINARY

1 Short title

This Act may be cited as the Plant Breeders Rights Act [Chapter 18:16].

2 Interpretation

In this Act—

“approved”, in relation to the denomination of a variety, means approved by the Registrar in terms of section nine;

	“breeder” means: 	the person who bred, or discovered and developed, a variety, or
	─	the person who is the employer of the aforementioned person or who has commissioned the latter’s work, or
	─	the successor in title of the first or second aforementioned person, as the case may be; 

“Convention” means the International Union for the Protection of New Varieties of Plants, signed at Paris, France, on the 2nd December, 1961, and includes the revisions made in Geneva, Switzerland, on the10th November, 1972, on the 23rd October, 1978, and on the 19th March, 1991;

“UPOV” means the International Union for the Protection of New Varieties of Plants founded by the International Convention for the Protection of New Varieties of Plants of 1961 and further mentioned in the Act of 1972, the Act of the 1991 Act;

“member of UPOV”, means a State party to the UPOV Convention of 1961/ Act of 1972 or the Act of 1978 or a Contracting Party to the 1991 Act;

“farmer” means a person who normally derives his sole or principal means of livelihood from agriculture carried on by him in Zimbabwe;

“legal representative” means—
(a) 	the liquidator or receiver of a company;
(b) 	the representative recognized by law of any person who has died, become insolvent or bankrupt or assigned his estate, is an infant or a minor, is of unsound mind or is otherwise under a disability;

“Minister” means the Minister of Agriculture or any other Minister to whom the President, has assigned the administration of this Act;

“officer” means the Registrar or any examiner or other officer appointed in terms of section four;

[bookmark: _Hlk38958207]“plant” includes a fungus;

“plant breeders rights” means plant breeders rights granted in terms of section fourteen;

“reciprocating country” means:
(a) 	any State which is a party to the Convention or any other treaty to which Zimbabwe is also a party and which provides for the protection of rights in plant varieties; or
(b) 	any State which is not a party to the Convention or to a treaty referred to in paragraph (a) but which, in the Registrar’s opinion, effectively protects rights in plant varieties held by:
(i) 	individuals who are citizens or residents of Zimbabwe; or
(ii) 	companies or bodies corporate which carry on business in Zimbabwe or have their principal offices there;

“Register” means the Register of Plant Breeders Rights kept in terms of section five;

“Registrar” means the Registrar of Plant Breeders Rights appointed in terms of section four;

“propagating material” means a plant or part of a plant which is used for propagating the plants;

“sell” includes to offer, advertise, keep, expose. transmit, convey, deliver or prepare for sale or to exchange or to dispose of for any consideration whatsoever or to transmit, convey or deliver in pursuance of such a sale, exchange or disposal;

“variety” means a plant grouping within a single botanical taxon of the lowest known rank, which grouping, irrespective of whether the conditions for the grant of a breeder’s right are fully met, can be
	─	defined by the expression of the characteristics resulting from a given genotype or combination of genotypes, 
	─	distinguished from any other plant grouping by the expression of at least one of the said characteristics and
	─	considered as a unit with regard to its suitability for being propagated unchanged.


PART IA
APPLICATION OFACT

3 Varieties in respect of which plant breeders’ rights may be granted

(1)	 The Registrar shall grant a plant breeder’s right under this Act in respect of a variety if it is
(a)	new,
(b)	distinct, 
(c)	uniform and
(d)	stable.

	The grant of the breeder’s right shall not be subject to any further or different conditions, provided that the variety is designated by a denomination in accordance with the provisions of Section nine, that the applicant complies with the formalities provided for in this Act and that he pays the required fees.

(2)	 A variety shall be 
(a)	deemed to be new for the purposes of subsection (1)(a) if at the date of filing of the application for a breeder’s right, propagating or harvested material of the variety has not been sold or otherwise disposed of to others, by or with the consent of the breeder, for purposes of exploitation of the variety
(i)	in the territory of Zimbabwe earlier than one year before the date of filing of the application and
(ii)	in a territory other than that of Zimbabwe earlier than four years or, in the case of trees or of vines, earlier than six years before the said date. 
(b)	deemed to be distinct for the purposes of subsection (1)(b) if it is clearly distinguishable from any other variety whose existence is a matter of common knowledge at the time of the filing of the application. In particular, the filing of an application for the granting of a breeder’s right or for the entering of another variety in an official register of varieties, in any country, shall be deemed to render that other variety a matter of common knowledge from the date of the application, provided that the application leads to the granting of a breeder’s right or to the entering of the said other variety in the official register of varieties, as the case may be.
(c) 	be deemed to be uniform for the purposes of subsection (1)(c) if, subject to the variation that may be expected from the particular features of its propagation, it is sufficiently uniform in its relevant characteristics and
(d) 	be deemed to be stable for the purposes of subsection (1)(d) if its relevant characteristics remain unchanged after repeated propagation or, in the case of a particular cycle of propagation, at the end of each such cycle.

(3) Genera and Species to be protected. This Act shall be applied to all genera and species, including all fungi.

3A Persons to whom a plant breeder’s right may be granted

The following persons are eligible to file an application for the grant of a breeder’s right:
(a) an individual who is a citizen or resident of Zimbabwe or a reciprocating country; or
(b) 	a company or body corporate which carries on business or has its principal office in Zimbabwe or a reciprocating country; where the State or that government, individual, company or body corporate, as the case may be, is a breeder of the new variety concerned.

3B National Treatment
(a) “Treatment”, without prejudice to the rights specified in this Act, nationals of a member of UPOV as well as natural persons residents and legal entities having their registered offices within the territory of a member of UPOV shall, insofar as the grant and protection of breeders’ rights are concerned, enjoy within the territory of Zimbabwe the same treatment as is accorded by this Act to the nationals of Zimbabwe. The said nationals, natural persons or legal entities of a member of UPOV shall comply with the conditions and formalities imposed on the nationals of Zimbabwe.
(b) “Nationals”, for the purpose of paragraph (a), “nationals” means, where the member of UPOV is a State, the nationals of that State and, where the member of UPOV is an intergovernmental organization, the nationals of the States which are members of that organization.


PART II
ADMINISTRATION

4 Registrar of Plant Breeders Rights and other officers

Subject to the Public Service Act [Chapter 16:14], there shall be—
(a) 	an officer, to be styled the Registrar of Plant Breeders Rights, who shall exercise such functions as are conferred or imposed on the Registrar by this Act; and
(b) 	such examiners and other officers as the Minister considers necessary for the better carrying out of the provisions of this Act.

5 Register of Plant Breeders Rights

(1) The Registrar shall cause to be kept a Register of Plant Breeders Rights, in which shall be entered—
(a) 	particulars of plant breeders rights which are in force and of any licences issued in respect thereof; and
(b) 	notice of all matters which are required by or under this Act to be entered in the Register and of such other matters affecting the validity or ownership of plant breeders rights as the Registrar thinks fit.

(2) The Register shall be prima facie evidence of any matters entered therein which are required or authorized by or under this Act to be entered therein.
[bookmark: _Hlk38962303]

PART III
APPLICATIONS FOR AND GRANTOF PLANT BREEDERS RIGHTS

6 Persons entitled to make applications for plant breeders’ rights

(1) Subject to subsection (2), an application for the grant of a plant breeder’s right in respect of a new variety may be made by the breeder.

(2) An application for the grant of plant breeders rights shall be made only by a person to whom the right may be granted in terms of section three A and B. 

7 Application fora plant breeder’s right and effective date thereof

(1) An application for the grant of plant breeders rights shall be—
(a) 	made in the prescribed form; and
(b) 	lodged with the Registrar in the prescribed manner.

(2) An assignee making or joining in an application shall furnish such proof of title or authority as the Registrar may require or as may be prescribed.

(3) An application in terms of subsection (1) shall be lodged with the Registrar and
(a) 	shall give the full name of the breeder; and
(b) 	where the applicant or one of the applicants is the successor in title of the person who bred, or discovered and developed of the variety concerned, shall declare the name of the person who bred, or discovered and developed the variety concerned; and
(c) 	shall specify any foreign country where an application for the grant of rights has been or is being made and, in relation to any such application, shall specify
(i) 	its number or title; and
(ii) 	the date the grant was made.

(4) Subject to subsection (5), the effective date of an application in terms of subsection (1) shall be the date on which the application is received by the Registrar.

(5) Right of Priority
(a) 	Any breeder who has duly filed an application for the protection of a variety in one of the members of UPOV (the “first application”) shall, for the purpose of filing an application for the grant of a breeders’ right for the same variety with the Registrar, enjoy a right of priority for a period of 12 months. This period shall be computed from the date of filing of the first application. The day of filing shall not be included in the latter period.
(b) 	In order to benefit from the right of priority, the breeder shall, in the application filed with the Registrar, claim the priority of the first application. The Registrar shall require, the breeder to furnish, within three months from the filing date of the application, a copy of the documents which constitute the first application, certified to be a true copy by the authority with which that first application was filed, and samples or other evidence that the variety which is the subject matter of both applications is the same.
[bookmark: _Hlk38960075](c) 	The breeder shall be allowed a period of two years after the expiration of the period of priority or, where the first application is rejected or withdrawn, an appropriate time, after such rejection or withdrawal, in which to furnish to the Registrar any necessary information, document or material required for the purpose of the examination under PART III sections eight and nine.
(d) 	Events occurring within the period provided in paragraph (a) such as the filing of another application or the publication or use of the variety that is the subject of the first application, shall not constitute a ground for rejecting the subsequent application. Such events shall not give rise to any third- party right.

8 Description and samples of new variety

(1) An application in terms of section seven shall be accompanied by—
(a) 	a complete description of the variety concerned; and
(b) 	samples of propagating material necessary for the reproduction of the variety concerned in such quantities as the Registrar may require.

(2) The description referred to in paragraph (a) of subsection (1) shall—
(a) 	commence with the proposed denomination for the variety concerned or giving it a temporary designation until the grant of plant breeders rights; and
(b) 	contain or be accompanied by such other particulars as may be prescribed or required by the Registrar; and
(c) 	specify the procedure to be used for the maintenance and propagation of the variety concerned.

(3) The Registrar may require—
that any additional information, documents or material which he considers necessary to determine whether or not the variety concerned fulfill the conditions established in section three (1) be furnished to him.

(4) Examination of application: Any decision to grant a breeder’s right shall require an examination for the compliance with the conditions under section three (1). In the course of the examination, the Registrar may grow the variety or carry out other necessary tests the growing of the variety or the carrying of other necessary tests, or take into account the results of growing tests or other trials which have already been carried out. For the purpose of examination, the Registrar may require the breeder to furnish all the necessary information, documents or material as specified in sections eight and nine.

9 Naming of the variety concerned

(1) The denomination of the variety concerned shall be proposed by the breeder but such denomination shall be subject to the approval of the Registrar.

(2) The Registrar may at any time before the grant of plant breeders rights, after considering any representations made by the breeder or an objector, reject any denomination proposed in terms of subsection (1) if, in the Registrar’s opinion, the denomination proposed does not satisfy the requirements of subsection (3) or (4). If the denomination is rejected, the Registrar shall require the breeder to propose another denomination within a prescribed period. The denomination shall be registered by the Registrar at the same time as the breeder’s right is granted.

(3) The denomination proposed in terms of subsection (1) shall be the generic name of the variety concerned and may consist of any word, combination of words, combination of words and figures or combination of letters and figures, with or without any meaning; it may not consist solely of figures except where this is an established practice for designating varieties, provided that: 
(i) 	whatever combination is used, the denomination shall allow the plant concerned to be identified; 
(ii) 	subject to paragraph (4), no rights in the designation registered as the denomination of the variety shall hamper the free use of the denomination in connection with the variety, even after the expiration of the breeder’s right; and
(iii) 	it must not be liable to mislead or to cause confusion concerning the characteristics, value or identity of the variety or the identity of the breeder; in particular, it must be different from every denomination which designates, in the territory of any member of UPOV, an existing variety of the same plant species or of a closely related species.

(4) Prior rights of third persons shall not be affected. If, by reason of a prior right, the use of the denomination of a variety is forbidden to a person who, in accordance with the provisions of paragraph (7), is obliged to use it, the Registrar shall require the breeder to submit another denomination for the variety.

(5) Where a denomination proposed in terms of subsection (1) has already been proposed or registered for the variety concerned in a member of UPOV, the Registrar shall approve only that denomination, unless it considers the denomination unsuitable. In the latter case, it shall require the breeder to submit another denomination.

(6)	The Registrar ensures that the authorities of the members of UPOV are informed of matters concerning variety denominations, in particular the submission, registration and cancellation of denominations. Any authority may address its observations, if any, on the registration of a denomination to the Registrar.

(7)	Any person who offers for sale or markets propagating material of a variety protected in Zimbabwe is obliged to use the denomination of that variety, even after the expiration of the breeder’s right in that variety, except where, in accordance with the provisions of paragraph (4), prior rights prevent such use.

(8)	When a variety is offered for sale or marketed, it is permitted to associate a trademark, trade name or other similar indication with a registered variety denomination. If such an indication is so associated, the denomination must nevertheless be easily recognizable.

(9) An appeal shall lie from any decision of the Registrar under subsection (2).

10 Refusal of application

(1) The Registrar may refuse any application made in terms of section seven if prima facie it appears to him that— 
(a) 	the application does not comply with the requirements of this Part; or
(b) 	the variety in respect of which the application has been made does not fulfill the conditions established in section three (1); or
(c) 	the breeder is not entitled in terms of this Act to make the application; or

(2) An appeal shall lie from any decision of the Registrar under subsection (1).

11 Amendment of application

With the consent of the Registrar, a person who has made an application in terms of section seven may, at any time before the grant of a plant breeder’s right, make corrections concerning his application or the proposed denomination of the variety concerned.

12 Publication of application

(1) If, on consideration of an application in terms of section seven, it appears to the Registrar that the variety concerned fulfills the conditions established in section three (1) and the applicant is entitled to apply for plant breeders rights in respect of it, the Registrar shall publish a notice in the Gazette specifying the following particulars in relation to the application
(a) 	the name of the applicant; and
(b) 	the date of the application; and
(c) 	the proposed denomination of the variety concerned; and
(d) 	such particulars relating to the application and the variety concerned as may be prescribed or as the Registrar thinks appropriate.

(2) An appeal shall lie from any decision of the Registrar under subsection (1).

12A Rights of applicant for plant breeders rights

[bookmark: _Hlk38960805](1) Provisional protection is provided to safeguard the interests of the breeder during the period between the publication of the notice concerning the application for the grant of a breeder’s right in terms of Section twelve and the grant of that right.

(2) The applicant is considered to be the holder of a breeder’s right in relation to any person who, during the period provided in paragraph (1), has carried out acts which, once the right is granted, require the breeder’s authorization as provided in Section seventeen. Legal action in respect of provisional protection can only be initiated after the right is granted.

13 Objection to grant of plant breeder’s rights

(1) Any person may, within three months of the publication of the notice in terms of subsection (1) of section twelve, lodge with the Registrar in writing an objection to the grant of a plant breeder’s right on any of the following grounds and no others—
(a) 	that the application does not comply with this Part;
(b) 	that the application is a fraud of the rights of the objector or of any person under or through whom he claims the rights;
(c) 	that the applicant is not entitled to make the application;
(d) 	that the application contains a material misrepresentation;
(e) 	that the variety concerned does not fulfill the conditions established in section three (1);
(f) 	that the denomination proposed for the variety concerned should be rejected or altered in terms of section nine;

(j) ….
(k) ….
[Paragraphs (j) and (k) repealed by Act 11 of 2001]

(2) A notice of objection in terms of subsection (1) shall—
(a) 	specify the grounds on which the objector objects to the grant of plant breeder’s rights; and
(b) 	be accompanied by a statement setting out particulars of the facts alleged in support of the said grounds.

(3) The Registrar may require that a notice lodged in terms of this section be supported by an affidavit and such other proof as he thinks necessary.

(4) If the applicant for a plant breeder’s right wishes to contest the allegations of the objector, he shall, within three months, or such further period as the Registrar may allow, from the date he is furnished with a copy of the notice of objection, lodge with the Registrar a counter-statement setting out particulars of the grounds upon which he will contest the objection.

(5) The Registrar shall furnish—
(a) 	an applicant for a plant breeder’s right with a copy of any notice of objection lodged in terms of subsection (1);
(b) 	an objector with a copy of any counter-statement lodged in terms of subsection (4).

(6) An objection in terms of subsection (1) or counter-statement in terms of subsection (4) may be lodged by the Minister on behalf of the State.

(7) The Registrar shall, after hearing the parties if so required and considering the evidence, decide whether or not the objection should be upheld, and if he—
(a) 	upholds the objection and, in the case of an objection on the grounds referred to in paragraph (g) of subsection (1) the applicant does not alter the denomination of the variety concerned, the Registrar shall reject the application and shall—
(i) 	forthwith notify the applicant and the objector in writing of such rejection; and
(ii) 	within one month of such rejection, publish in the Gazette notice of such rejection:
Provided that if an appeal in terms of subsection (8) is lodged, the notice shall not be published until such time as the appeal has been determined;
(b) does not uphold the objection, he shall notify the applicant and the objector of his decision.

(8) An appeal shall lie from any decision of the Registrar under this section.

14 Refusal or grant of a plant breeder’s right

(1) On receipt of an application in terms of section seven, the Registrar shall, subject to sections threeA, ten and thirteen, investigate or cause to be investigated such application in order to determine whether—
(a) 	the variety concerned fulfills the conditions established in section three (1); and
(b) 	the applicant is entitled in terms of this Act to make the application.

[bookmark: _Hlk38961090](2) Subject to subsection (4), if, after investigation in terms of subsection (1), the Registrar considers that the variety fulfills the conditions established in section three (1); and that the applicant is entitled to apply for plant breeders rights in respect thereof, he shall—
(a) 	grant to the applicant a plant breeder’s right in respect of the variety; and
(b) 	note in the Register the prescribed particulars of the person to whom, and of the variety in respect of which, such right has been granted; and
(c) 	issue or cause to be issued to the applicant a certificate of registration of the plant breeder’s right in respect of the variety.

(3) Within one month of the grant of a plant breeder’s right in terms of subsection (2) the Registrar shall publish in the Gazette a notice giving such particulars of the grant as he thinks fit.

(4) The Registrar shall grant a plant breeder’s right in terms of subsection (2) within a period of three years after the publication of the notice concerning the application in terms of subsection (1) of section twelve or such longer period as the Minister may, by notice in writing, in any particular case authorize, unless the application has been—
(a) refused in terms of section ten; or
(b) rejected in terms of section thirteen; or
(c) refused on the ground that the applicant is not qualified for the grant of plant breeders’ rights in terms of section three A.

(5) If, after investigation in terms of subsection (1), the Registrar considers that—
(a) 	the application for a plant breeder’s right does not comply with the conditions established in section three (1); or
(b) 	the applicant is not entitled to make the application;
the Registrar shall refuse the application and shall forthwith advise the applicant in writing of his decision and the grounds upon which it is based.

(6) An appeal shall lie from any decision of the Registrar under this section.

15 Nullity of a plant breeder’s right

(1) Subject to subsection (4), Registrar shall declare a grant of a plant breeder’s right void if he is satisfied
(a) 	that when the right was granted, the variety concerned did not fulfill the conditions of novelty or distinctness established in section three (1) (a) or (b); or
(b) 	where the right was granted essentially based upon information and documents furnished by the applicant, the conditions of uniformity or stability laid down in section three (1) (c) or (d) were not complied with at the time when the right was granted; or
(c) 	that the person to whom the right was granted was not entitled to it, and the right has not subsequently been transferred to the person entitled to it.

(2) The Registrar may make a declaration in terms of subsection (1) on his own motion or pursuant to an application in terms of subsection (3).

(3) Any person may apply to the Registrar in the prescribed manner for the making of a declaration in terms of subsection (1) in regard to any plant breeder’s right, and any such application shall be accompanied by such deposit as may be prescribed.

(4) The Registrar shall not make a declaration in terms of subsection (1) unless he has
(a) 	informed the holder of the plant breeder’s right concerned that he is considering making such a declaration and has provided the holder with a written statement of his reasons for considering it; and
(b) 	given the holder of the plant breeder’s right concerned a reasonable opportunity to make representations in the matter.

(5) A deposit paid with an application in terms of subsection (3)
(a) 	shall be refunded to the applicant if the Registrar makes a declaration in terms of subsection (1) pursuant to the application;
(b) 	shall be forfeited to the State if no such declaration is made.

(6) Within one month after making a declaration in terms of subsection (1), the Registrar shall publish notice thereof in the Gazette.

(7) An appeal shall lie from any decision of the Registrar under this section.

16 Cancellation of the Breeder’s Right

(1) (a)	The breeder’s right may be cancelled if it is established that the conditions of uniformity or stability laid down in section three (1) (c) or (d) are no longer fulfilled.
(b)	Furthermore, the breeder’s right may be cancelled if, after being requested to do so and within the prescribed period,
(i)	the breeder does not provide the Registrar with the information, documents or material deemed necessary for verifying the maintenance of the variety,
(ii)	the breeder fails to pay such fees as may be payable to keep his right in force, or
(iii)	the breeder does not propose, where the denomination of the variety is cancelled after the grant of the right, another suitable denomination.

(2)	No breeder’s right shall be cancelled for reasons other than those referred to in paragraph (1).

17 Rights of the holder of the plant breeder’s right

(1) (a)	Subject to sections seventeen B and seventeen C, the following acts in respect of the propagating material of the protected variety shall require the authorization of the breeder:
	(i)	production or reproduction (multiplication),
	(ii)	conditioning for the purpose of propagation,
	(iii)	offering for sale,
	(iv)	selling or other marketing,
	(v)	exporting,
	(vi)	importing,
	(vii)	stocking for any of the purposes mentioned in (i) to (vi), above.

(b)	The breeder may make his authorization subject to conditions and limitations.

(2) Subject to sections seventeen B and seventeen C, the acts referred to in items (i) to (vii) of paragraph (1)(a) in respect of harvested material, including entire plants and parts of plants, obtained through the unauthorized use of propagating material of the protected variety shall require the authorization of the breeder, unless the breeder has had reasonable opportunity to exercise his right in relation to the said propagating material.

[bookmark: _Hlk38961631][bookmark: _Hlk38961657](3) Subject to sections seventeen B and seventeen C, the acts referred to in items (i) to (vii) of paragraph (1)(a) in respect of products made directly from harvested material of the protected variety falling within the provisions of paragraph (2) through the unauthorized use of the said harvested material shall require the authorization of the breeder, unless the breeder has had reasonable opportunity to exercise his right in relation to the said harvested material.

(4) (a)	The provisions of paragraphs (1) to (3) shall also apply in relation to
	(i)	varieties which are essentially derived from the protected variety, where the protected variety is not itself an essentially derived variety,
	(ii)	varieties which are not clearly distinguishable in accordance with section three (1)(b) from the protected variety and
	(iii)	varieties whose production requires the repeated use of the protected variety.

(b)	For the purposes of subparagraph (a)(i), a variety shall be deemed to be essentially derived from another variety (“the initial variety”) when
	(i)	it is predominantly derived from the initial variety, or from a variety that is itself predominantly derived from the initial variety, while retaining the expression of the essential characteristics that result from the genotype or combination of genotypes of the initial variety, 
	(ii)	it is clearly distinguishable from the initial variety and 
	(iii)	except for the differences which result from the act of derivation, it conforms to the initial variety in the expression of the essential characteristics that result from the genotype or combination of genotypes of the initial variety.

(c)	Essentially derived varieties may be obtained for example by the selection of a natural or induced mutant, or of a somaclonal variant, the selection of a variant individual from plants of the initial variety, backcrossing, or transformation by genetic engineering.

17A Duration of plant breeder’s right

Subject to this Act, the plant breeder’s right shall be granted for a term of twenty years and twenty-five years for vines and trees, counted from the date on which they were granted.

17BExceptions to the Breeder’s Right

(1) The breeder’s right shall not extend to
	(i)	acts done privately and for non-commercial purposes, 
	(ii)	acts done for experimental purposes and
	(iii)	acts done for the purpose of breeding other varieties, and, except where the provisions of section seventeen (4) apply, acts referred to in section seventeen (1) to (3) in respect of such other varieties. 

[bookmark: _Hlk38961967](2) The breeder’s right shall not be infringed if, within reasonable limits and subject to the safeguarding of the legitimate interests of the breeder, farmers use for propagating purposes, on their own holdings, the product of the harvest which they have obtained by planting, on their own holdings, the protected variety or a variety covered by section seventeen (4)(a)(i) or (ii).

(3) Provisions of subsection 2 above shall apply to famers who cultivate less than ten hectares of land. The reasonable limits and the means of safeguarding the legitimate interests of the breeder shall be specified in the Regulations.

(4) The provisions of subsection (2) shall not apply to varieties of fruit, ornamentals and vegetables.

17CExhaustion of the Breeder’s Right

(1) The breeder’s right shall not extend to acts concerning any material of the protected variety, or of a variety covered by the provisions of Section seventeen (4), which has been sold or otherwise marketed by the breeder or with his consent in Zimbabwe, or any material derived from the said material, unless such acts
	(i)	involve further propagation of the variety in question or
	(ii)	involve an export of material of the variety, which enables the propagation of the variety, into a country which does not protect varieties of the plant genus or species to which the variety belongs, except where the exported material is for final consumption purposes.

(2)	[Meaning of “material”] For the purposes of paragraph (1), “material” means, in relation to a variety,
(i)	propagating material of any kind, 
(ii)	harvested material, including entire plants and parts of plants, and
(iii)	any product made directly from the harvested material. 

18 Issue of licences

(1) The holder of a plant breeder’s right may apply to the Registrar for the right to be registered as a right in respect of which licences may be issued.

(2) On receipt of an application in terms of subsection (1), the Registrar shall cause to be entered in the Register notice that licences in respect of the rights concerned may be issued by the holder and thereafter, if the holder grants to any person a licence to sell, import, reproduce or multiply reproductive material of the variety concerned, he shall, within three months of granting such licence, notify the Registrar in writing of the grant of the licence and of any conditions, limitations or restrictions imposed in terms of subsection (3).

(3) In granting any licence referred to in subsection (2), the holder of the plant breeder’s right may impose such conditions, limitations or restrictions as he thinks fit.

(4) Within one month of the entry being made in the Register, the Registrar shall publish in the Gazette a notice giving such particulars of the entry as he thinks fit.

(5) Where plant breeder’s right are held by the State, the Minister may, on behalf of the State—
(a) 	make an application in terms of subsection (1); and
(b) 	grant licences referred to in subsection (2) to such persons and subject to such conditions, limitations or restrictions as he thinks fit.

19 Compulsory licences

(1) Subject to this section, any person interested who can show that he has been unable to obtain a licence referred to in section eighteen in respect of a variety for which a plant breeder’s right has been granted may apply in the prescribed manner for a compulsory licence only for reasons of public interest.

(2) An application in terms of subsection (1) shall—
(a) 	set out fully the nature of the applicant’s interests, the facts on which he bases his case and the relief he seeks; and
(b) 	be accompanied by—
(i) 	an affidavit verifying the facts set out in the application; and
(ii) 	a certificate from the Minister stating that it is in the public interest that the variety concerned be made freely available to the public.

(3) An application in terms of subsection (1) shall be lodged with the Registrar who shall forthwith furnish the holder of the plant breeder’s right with a copy of the application and the particulars accompanying the application.

(4) If the holder of the plant breeder’s right wishes to contest the application, he shall, within one month or such further period as the Registrar may allow from the date he is furnished with a copy of the application, lodge with the Registrar a counter-statement setting out particulars of the grounds upon which he will contest the application, and the Registrar shall furnish the applicant with a copy of the counter-statement.

(5) On receipt of the counter-statement lodged in terms of subsection (4) or the expiration of the period specified in subsection (4), whichever is the earlier, the Registrar shall, unless the applicant withdraws his application, forward the application and the counter-statement, if any, to the Administrative Court, and the Administrative Court may order the holder of the plant breeders rights to grant a licence such as is referred to in section eighteen to the applicant subject to such conditions, limitations or restrictions as the Administrative Court may fix, and in fixing the conditions the Administrative Court shall fix—
(a) 	the period of the licence; and
(b) 	the amount and method of payment of royalties to ensure that the breeder receives equitable remuneration.

(6) No order shall be made under subsection (5) which would be at variance with the Convention or with any other international treaty or agreement to which Zimbabwe is a party.

20 Surrender of the plant breeder’s right

(1) A holder of a plant breeder’s right who wishes to surrender such right may apply, by notice in writing, to the Registrar for the surrender of such right.

(2) Within one month of giving notice in terms of subsection (1), the holder of the plant breeder’s right shall advertise in the Gazette that he intends to surrender such right.

(3) Any person who is aggrieved by the proposed surrender of plant breeder’s right in terms of this section may, within three months of the date of the advertisement in the Gazette in terms of subsection (2), give notice to the Registrar in writing of his opposition to the surrender, which notice shall specify the grounds for his opposition.

(4) If, after hearing the holder of the plant breeder’s right and any opponent who wishes to be heard, the Registrar is satisfied that the holder of the plant breeder’s right should be permitted to surrender such right, he shall— 
(a) 	revoke the plant breeder’s right; and
(b) 	note in the Register that such rights have been revoked; and
(c) 	call upon the holder to surrender the certificate of registration of plant breeder’s right issued in terms of this Act:
Provided that where no notice of opposition has been given in terms of this section, it shall not be necessary for the Registrar to hear the holder of the plant breeder’s right.

(5) Within one month of the revocation of plant breeder’s right in terms of subsection (4), the Registrar shall publish in the Gazette notice of such revocation.

(6) An appeal shall lie from any decision of the Registrar under this section.
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PART IV
APPEALS

21 Appeals from decision of Registrar

Where this Act provides for an appeal from a decision of the Registrar, such appeal shall be made to the Administrative Court in accordance with this Part and the Administrative Court Act [Chapter 7:01] and the rules made thereunder.

22 Assessors

For the purposes of considering any appeal in terms of section twenty-one, the Administrative Court may appoint any person with special expert knowledge to act as an assessor in an advisory capacity in any case where it appears to the Court that such knowledge is required for the proper determination of the case.

23 Time for appeals

An appeal referred to in section twenty-one shall be brought within one month after the date of the decision or order of the Registrar in question.

24 Right of Registrar to appear at appeal

In any appeal in terms of section twenty-one, the Registrar may appear with the leave of the Administrative Court.

25 References by Registrar to Administrative Court

(1) It shall be the duty of the Registrar to notify the Administrative Court forthwith of any appeal which has been lodged with him against any decision or order.

(2) Where any matter to be decided by the Registrar under this Act appears to him to be of unusual importance or complexity, he may refer that matter to the Administrative Court for decision and shall thereafter in relation to that matter act in accordance with the decision of the Administrative Court.


PART IVA
REMEDIES FOR INFRINGEMENT OF PLANT BREEDERS RIGHTS

25A Court that may hear proceedings for infringement of plant breeders rights

[bookmark: _Hlk38962509]Proceedings for infringement of plant breeder’s right may be instituted by the holder of the right or licensee—
(a) 	in the High Court; or
(b) 	in the Administrative Court; or
(c) 	subject to the jurisdictional limits provided for in the Magistrates Court Act [Chapter 7:10], in a magistrates court.
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(1) Subject to any rules of court, the following provisions shall apply in connection with proceedings for infringement of plant breeder’s right —
(a) 	any ground upon which the registration of the rights may be declared void in terms of section fifteen may be relied upon by way of defence;
(b) 	the defendant or respondent may, by way of counterclaim in the proceedings, apply for the declaration of the registration of the rights void;
(c) 	the plaintiff or applicant shall, with the documents instituting the proceedings or subsequently on the order of the court concerned, deliver full particulars of the infringement complained of;
(d) 	the defendant or respondent shall, with his statement of defence or plea or replying affidavit or subsequently on the order of the court concerned, deliver particulars of any objections on which he relies;
(e) 	except with the leave of the court concerned, at the hearing no evidence shall be admitted of any infringement or on any objection of which particulars have not been delivered in terms of paragraph ( c) or(d).

(2) In any proceedings brought under this section by a licensee, the holder of the plant breeder’s right concerned shall be added as defendant or respondent, as the case may be, unless he is joined as plaintiff or applicant: Provided that a person so added as defendant or respondent shall not be liable for any costs unless he takes part in the proceedings.

(3) If the holder of plant breeder’s right is the plaintiff or applicant in any proceedings under this section, he shall give notice of the proceedings to any licensee of the rights in question, and the licensee shall be entitled to intervene as a co-plaintiff or co-applicant, as the case may be, and to recover any damages he may have suffered as a result of the infringement.

25C Remedies available in proceedings for infringement

(1) Subject to this Act, in proceedings for infringement of plant breeders rights the plaintiff or applicant shall be entitled to any appropriate remedy, whether damages, interdict, attachment, the rendering of account, the delivery of infringing articles used or intended to be used for the purposes of the infringement or otherwise, that is available in respect of the infringement of any other proprietary right.

(2) Damages for infringement of plant breeders rights may, at the option of the person seeking them, be calculated on the basis of the amount that a licensee would reasonably have been expected to pay under the circumstances for his use of the rights concerned:
Provided that, if the person seeking damages intends to exercise this option, he shall give notice of his intention, in writing, to any licensee of the rights concerned.

(3) In determining the amount of damages in an action for infringement of plant breeder’s right, the court concerned shall take the following factors into account, in addition to all other material considerations
(a) 	the extent and nature of the infringement; and
(b) 	the market value of the rights concerned; and
(c) 	the amount which could be payable to the holder of the right or his assignee in respect of the use of the right by some other person; and
(d) 	any dilatory conduct on the part of the holder of the right or the plaintiff in making the infringer aware that the right was registered.

(4) If it is established, in proceedings for infringement of plant breeder’s right, that an infringement was committed and the court, having regard to
(a) 	the flagrancy of the infringement; and
(b) 	the market value of the right concerned; and
(c) 	any benefit shown to have accrued to the person responsible for the infringement as a result of it; and
(d) 	the need to deter persons from committing further infringements; is satisfied that effective relief would not otherwise be available to the plaintiff or applicant, the Tribunal or the court, as the case may be, shall have power to award such additional damages as it thinks fit.

(5) If it is established, in proceedings for an infringement of plant breeder’s right, that an infringement was committed but that at the time of the infringement the person responsible for it was not aware and had no reasonable grounds for suspecting that he was not entitled to engage in the infringing activity, the plaintiff or applicant shall not be entitled under this section to any damages against that person in respect of the infringement.

25D Anton Piller orders

(1) If a person who has instituted or intends instituting proceedings for an infringement of plant breeder’s right satisfies a court that, prima facie—
(a) 	he has a cause of action against another person which he intends to pursue; and
(b) 	the other person has in his possession documents or other things of whatsoever nature which constitute evidence of great importance in substantiation of that cause of action; and
(c) 	there is a real and well-founded apprehension that the documents or other things may be hidden, destroyed or rendered inaccessible before discovery can be made in the usual way;
The Court may make such order as it considers necessary or appropriate to secure the preservation of the documents or things as evidence.

(2) An order in terms of subsection (1) may be granted without notice to the person who is allegedly in possession of the documents or other things to which the order relates, and the Court may sit in camera for the purpose of hearing an application for such an order:
Provided that the Court shall not grant an order without such notice unless it is satisfied that there is a real possibility that the documents or things will be hidden, destroyed or rendered inaccessible if notice is given.

(3) An order in terms of subsection (1) may be granted on such conditions, including the giving of security by the applicant, as the Court may fix.

(4) This section shall not be taken to limit any power a Court may have under its ordinary jurisdiction to grant orders such as are referred to in this section.

25E Remedy for groundless threats of infringement proceedings

(1) Where any person, whether or not he is entitled to or interested in any plant breeder’s right or an application for the registration of any such right, threatens another person with proceedings for infringement of plant breeder’s right, anyone who is aggrieved by the threat may bring proceedings against him in a court of competent jurisdiction for the relief referred to in subsection (2).

(2) In proceedings brought by virtue of subsection (1), the plaintiff or applicant shall be entitled to any one or more of the following remedies—
(a) 	a declaration to the effect that the threats are unjustifiable;
(b) 	an interdict against any continuation of the threats;
(c) 	such damages, if any, as he has sustained in consequence of the threats;
unless the defendant or respondent proves that the acts in respect of which he threatened proceedings constitute or, if done, would constitute, an infringement of any registered plant breeders rights, the registration of which is not shown by the plaintiff or applicant to be invalid.

(3) The defendant or respondent in any proceedings brought in terms of subsection (1) may counter-claim for any relief to which he would be entitled in separate proceedings in respect of any infringement by the plaintiff or applicant of the plant breeders rights to which the threats relate.

(4) For the avoidance of doubt, it is declared that a mere notification that a plant breeder’s right is registered does not constitute a threat of proceedings within the meaning of subsection (1).


PART V
OFFENCES AND PENALTIES

26 Falsification of documents

Any person who—
(a) 	makes or causes to be made a false entry in the Register, knowing the entry to be false; or
(b) 	makes or causes to be made or produces or tenders or causes to be produced or tendered any document falsely purporting to be a copy of an entry in the Register, knowing the document to be false;
shall be guilty of an offence and liable to a fine not exceeding level seven or to imprisonment for a period not exceeding six months or to both such fine and such imprisonment.

27 Failure to obey order of Appeal Board or giving false evidence

Any person who, without lawful excuse, fails to comply with an order of the Administrative Court under section nineteen or any other provision of this Act shall be guilty of an offence and liable to a fine not exceeding level four or to imprisonment for a period not exceeding three months or to both such fine and such imprisonment.

28 Deceiving or improper influencing of officer

Any person who—
(a) 	for the purpose of deceiving an officer in the execution of his duties under this Act; or
(b) 	for the purpose of procuring or influencing the doing or omission of anything by an officer in the execution of his duties under this Act;
makes or submits a statement or representation, whether orally or in writing, which he knows to be false or does not know or believe to be true shall be guilty of an offence and liable to a fine not exceeding level five or to imprisonment for a period not exceeding six months or to both such fine and such imprisonment.

[bookmark: _Hlk38964148]29 Unauthorized claim of plant breeder’s right or use of authorized name

(1) Any person who falsely and without lawful excuse undertakes acts covered by section seventeen concerning material of a variety in respect of which a plant breeders rights have been granted shall be guilty of an offence and liable to a fine not exceeding level seven or to imprisonment for a period not exceeding six months or to both such fine and such imprisonment. [Subsection as amended by section 4 of Act 22 of 2001]

(2) Any person who offers for sale or markets propagating material of a variety protected in Zimbabwe using a denomination which is different from the denomination registered in terms of this Act for that variety or any person who misuses the registered variety denomination in relation to section nine (3)(iii), shall be guilty of an offence and liable to a fine not exceeding level seven or to imprisonment for a period not exceeding six months or to both such fine and such imprisonment.

30 Offences by officers

(1) Any officer who, otherwise than in the course of his duties, undertakes acts covered by section seventeen in respect of a variety for which a plant breeder’s right has been granted or applied for shall be guilty of an offence and liable to a fine not exceeding level six or to imprisonment for a period not exceeding one year or to both such fine and such imprisonment.
[Section as amended by Act 22 of 2001]

(2) Any material acquired by an officer in contravention of the provisions of subsection (1) shall be forfeited to the State.

31…
[Section repealed by Act 22 of 2001]


PART VI
GENERAL

32 …..
[Section repealed by Act 11 of 2001.]

33 Hearing before exercise of discretion of Registrar

Where any discretionary or other power is given by this Act to the Registrar, he shall not exercise that power adversely to the applicant for or holder of, as the case may be, a plant breeder’s right without giving to that applicant or holder an opportunity of being heard.

34 …..
[Section repealed by Act 11 of 2001.

35 Powers of Registrar to authorize corrections

(1) The Registrar may correct or authorize the correction of any clerical error or any omission or error in the description of a new variety which occurs in any application or other document lodged in terms of this Act or in the Register.

(2) A correction in terms of subsection (1) may be made either upon a request in writing or without such a request.

(3) Where the Registrar proposes to make or authorize a correction in terms of subsection (1) otherwise than upon a request in writing, he shall give notice of his intention to the applicant for, or holder of, the plant breeder’s right, as the case may be, and to any other person who appears to him to be concerned.

(4) Any opposition to a proposal to correct or authorize the correction of a document or the Register in terms of subsection (1) shall be dealt with by the Registrar in such manner as he considers desirable in the interests of justice.

(5) An appeal shall lie from any decision of the Registrar under this section.

36 Rectification of Register

(1) On application by any person aggrieved, the Administrative Court may order the Registrar to rectify the Register by the making of any entry therein or the variation or deletion of any entry therein.

(2) An application in terms of subsection (1) shall be lodged with the Registrar and the Registrar shall—
(a) 	give notice thereof to all interested parties; and
(b) 	forward the application to the Administrative Court.

(3) At the hearing of an application in terms of subsection (1)—
(a) 	the Registrar, the applicant and any other interested party shall be entitled to appear and be heard; and
(b) 	the Administrative Court shall determine the question in such manner as it considers desirable in the interests of justice.

[bookmark: _Hlk38962972]37 Varieties of recent creation

[bookmark: _Hlk38963030](1) Where, according to section three (3),this Act applies to a plant genus or species to which it did not previously apply, varieties belonging to such plant genus or species shall be considered to satisfy the condition of novelty defined in section three (2)(a) even where the sale or disposal of to others described in that paragraph took place in Zimbabwe within four years before the filing date or, in the case of trees or of vines, within six years before the said date.

(2) The provision under paragraph (1) of this section, shall only apply to applications for a breeder’s right filed within one year, at the latest, after the provisions of the Act apply to the genera or species concerned.

37A Use of approved denomination

(1) As provided in section nine (7) of this Act, any person who offers for sale or markets propagating material of a variety protected in Zimbabwe is obliged to use the denomination of that variety, even after the expiration of the breeder’s right in that variety, except where, in accordance with the provisions of section nine (4), prior rights prevent such use.

(2) Any contravention of section nine (7) shall be deemed to be an infringement of the plant breeder’s rights concerned for the purposes of Part IVA.

38 Evidence of certain entries and documents

(1) A certificate purporting to be signed by the Registrar and certifying that any entry, the making of which is or was at the time authorized by or under this Act, has or has not been made or that any other thing which is or was at the time authorized to be done has or has not been done shall be prima facie evidence of the matters so certified.

(2) A copy of—
(a) 	an entry in the Register or of any document lodged in terms of this Act; or
(b) 	an extract from the Register or from any document lodged in terms of this Act; which purports to be certified by the Registrar shall be admitted in evidence without further proof and without production of the original.

39 Inspection and provision of certified copies of entries in Register

The Register shall at all convenient times be open to inspection by the public on payment of the prescribed fee and a certified copy of any entry in the Register shall be given on payment of the prescribed fee to any person requiring it.

40 Preservation of secrecy

Save as otherwise provided in this Act, any person who, discloses, except—
(a) 	to the Minister, the Administrative Court, the Registrar or any other person for the purposes of the performance of his functions under this Act; or
(b) 	to a police officer for the purposes of an investigation or inquiry relating to the enforcement of the provisions of this Act; or
(c) 	when required to do so by any court or under any law;
any information acquired by him in the carrying out of any duty or the performance of any function under this Act in relation to any variety in respect of which an application for the grant of plant breeders rights has been made under this Act or to the business affairs of any other person shall be guilty of an offence and liable to a fine not exceeding level six or to imprisonment for a period not exceeding one year or to both such fine and such imprisonment.

41 State to be bound and limitation of actions against State

(1) Plant breeders’ rights shall have the same effect against the State as they have against a subject.

(2) No fees such as are referred to in paragraph (f) or (i) of subsection (2) of section forty-five or deposit referred to in subsection (2) of section fifteen shall be payable by the State.

(3) No claim shall lie against the State, the Minister, the Registrar or any other officer for anything done in good faith and without negligence under the powers conferred by this Act.

42 ….
[Section repealed by Act 11 of 2001.]

43 Particulars to be published

The Registrar shall publish in such manner as he thinks fit particulars relating to the application for or granting, nullity, cancellation or surrender of plant breeder’s right, proposed and approved denominations and such other particulars relating to plant breeder’s right as he thinks fit.

44 Assignments

(1) The rights granted to the holder of plant breeders’ rights shall be capable of assignment and of devolution by operation of law and of being mortgaged and pledged.

(2) Where any person becomes entitled by assignment, transmission or operation of law to any plant breeder’s right or to a share in a plant breeder’s right or becomes entitled as mortgagee, licensee or otherwise to any other interest in a plant breeder’s right, he may apply to the Registrar in the prescribed manner for the registration in the Register of his title as proprietor or co-proprietor or, as the case may be, of notice of his interest and the Registrar shall, upon proof of such entitlement to his satisfaction, register such title or notice against the plant breeder’s right accordingly.

(3) Except for the purposes of an application to rectify the Register under the provisions of this Act, a document in respect of which no entry has been made in the Register under subsection (2) shall not be admitted in any proceedings as evidence of the title of any person referred to in subsection (2) to a plant breeder’s right or a share of or interest in a plant breeder’s right unless the Administrative Court or a court of competent jurisdiction otherwise directs.

45 Regulatory powers

(1) The Minister may make regulations prescribing anything which under this Act is to be prescribed and generally for the better carrying out of the objects and purposes of this Act or to give effect to its provisions or for its better administration.

(2) Regulations in terms of subsection (1) may provide for—
(a) 	the form of any application, description, drawing, objection, counter-statement or other document which may be lodged with the Registrar and the furnishing of copies of any such document;
(b) 	the procedure to be followed in connection with any application or request to the Registrar or any proceedings before him, and the authorizing of the rectification of irregularities of procedure;
(c) 	the information and facilities to be afforded by an applicant and the propagating material and other plant material to be submitted at the time of application and subsequently;
(d) 	the tests, trials, examinations and other steps to be taken by the applicant or the Registrar before plant breeders’ rights are granted and the time within which any such steps are to be taken;
(e) 	requiring any person who has in his possession or under his control any propagating material for sale, reproduction or export to keep records relating thereto in the form and manner specified and to render returns in the form and manner and at the times specified;
(f) 	the fees to be paid in respect of—
(i) 	applications for or the grant of plant breeders’ rights;
(ii) 	the examination of samples of propagating material or any plant grown therefrom;
(iii) 	the inspection of the Register or the provision of a certified copy of any entry therein;
(g) 	the rights and duties of the holder of a compulsory licence granted under section nineteen and of the holder of the plant breeder’s right concerned in connection with the institution of actions for infringement of the plant breeder’s right where the holder thereof fails or refuses to institute such an action;
[bookmark: _GoBack](h) 	preventing the use of false or misleading statements in any advertisement of plant breeders’ rights.
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