POLAND
Contribution received in reply to UPQV Circular E-24/047 of April 22, 2024

From: Janiszewska-Michalska Matgorzata <M.Janiszewska@coboru.gov.pl>

Sent: Friday, May 10, 2024 2:00 PM

To: mail, Upov <upov.mail@upov.int>

Cc: Behnke Marcin <M.Behnke@coboru.gov.pl>; Rutkowska-to$ Alicja <A.Rutkowska-Los@coboru.gov.pl>;
Rebarz Michat <M.Rebarz@coboru.gov.pl>; Lenartowicz Tomasz <T.Lenartowicz@coboru.gov.pl>; Krél
Marcin <M.Krol@coboru.gov.pl>

Subject: RE: Action by May 20, 2024: call for replies to questions by the WG-SHF (UPOV Circular E-24/047)

Madam,
Sir,

The Research Centre for Cultivar Testing (COBORU) submits their responses to the below
questions.

1. Is your country/intergovernmental organization implementing the exception “acts done
privately and for non-commercial purposes”? If so, how is it inplemented?

Poland has implemented the obligatory exception ,acts done privately and for non-commercial
purposes” in the Polish Act of 26 June 2003 on the Legal Protection of Plant Varieties (OJ 2021,
item 129).

In accordance with the Article 22 (3) (1) of the quoted Act, the exclusive right shall not apply to
propagating material and harvested material intended for private, non-commercial purposes.

2. Concerning this exception, are there definitions for the following term: “acts done privately
and for non-commercial purposes”?

There is no definition of the term: "acts done privately and for non-commercial purposes" in the Polish
law.
The wording of Article 22(3) indicates that acts which are both of a private nature and for non-
commercial purposes are covered by the exception. Thus, non-private acts, even where for non-
commercial purposes, may be outside the scope of the exception. In Polish literature, the view was
expressed that the use of seed material by a farmer to produce grain intended then as feed for
animals sold for slaughter or producing milk for sale does not fall within the scope of the exception
(P. Gata, M. Korzycka-lwanow (in:) R. Skubisz (ed.), System prawa prywatnego, vol. 14A, Prawo
wilasnosci intelektualnej, Warszawa 2012, p. 1026).

3. Please specify legislation/regulation and jurisprudence concerning this exception.

The exception in question is governed by the Act of 26 June 2003 on the Legal Protection of Plant
Varieties (OJ 2021, item 129). The COBORU does not have any knowledge on jurisprudence
concerning this issue.

4. Are there any challenges and/or opportunities in implementing this exception in your
Jurisdiction? Please explain.

It is important to define the scope of the exception. We can expect that limits of this exception will
finally be defined in case law. This institution creates exceptions to an exclusive right, so it should
be interpreted narrowly.

Best regards,

Matgorzata Janiszewska-Michalska, PhD
Attorney at law, Head of Legal and Human Resources Office
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tel.: (+48) 61 287 82 07,

fax: (+48) 61 285 35 58,

e-mail: m.janiszewska@coboru.gov.pl

www.coboru.gov.pl

PERSONAL DATA - INFORMATION CLAUSE
The administrator of your personal data is the Research Centre for Cultivar Testing in Stupia Wielka. The information clause on the
principles of personal data processing can be found at: https://coboru.gov.pl/pl/odo

This electronic message and any attachments are intended only for the addressee of the e-mail correspondence. If you have received
this e-mail by mistake, please notify the sender immediately and delete this e-mail from your system, including all attachments. The
copying, distribution, disclosure and other use of the e-mail message, without the consent of the sender, is prohibited.
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