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1. Article 14(2) of the 1991 Act requires that, in order for the breeder’s right to extend to acts in respect of harvested material, the harvested material must have been obtained through the unauthorized use of propagating material and that the breeder must not have had reasonable opportunity to exercise his right in relation to the said propagating material. The basis of authorization for the use of harvested material, lies in Article 14(1) b in relation to Article 14(1)a, and Article 14(2) is there to provide for those cases that “escaped” authorization.	Comment by 作成者: Expert Study para 9.2 (p20) & para 2 (p39) 

para 2 (p 39 )
“ The notion “unauthorized” in Article 14 (2) UPOV 1991 relates to the authorization of the holder of the breeder’s right at issue and not to the legal status of the propagating material used for obtaining the harvested material. Whether the use of the propagating material outside the territory where the respective breeder’s right is granted, valid and enforced, is covered by any proprietary right or not, i.e., legally or illegally used, is irrelevant.  “ 

Para 9.2 (p20)
"As it transpires from the Records of the Diplomatic Conference, the notion unauthorized in Article 14 (2) UPOV 1991 relates to the authorization of the holder of the breeder’s right at issue and not to the legal status of the propagating material used for obtaining the harvested material. The finally adopted wording had its origin in the decision of the Plenary to “make the exercise of the breeder's right in respect of the harvested material dependent upon the fact that it had been impossible to exercise it in respect of propagating material. "	Comment by 作成者: Page 37, para 20.
“20. The use of harvested material like plants or bulbs for the production of derived material like flowers, does not fall under the exhausted breeder’s right, where paragraph 14(1)(b) can be used to exercise the right on that material. ”

Page 10 para 18
“18. Cases covered by the extension to the end product - The arguments in favor of the protection of the end product in the cases of ornamental plants, mainly put forward by CIOPORA, are well known. It will be remembered that the purpose is not to allow breeders to charge royalties at every imaginable opportunity, at various stages in the exploitation of the variety, but to charge them also in connection with certain types of exploitation that escape protection. The main case aimed at is the import of cut flowers from countries that do not have a plant variety protection system. It also has to be observed that the majority of those countries, owing to their agro economic circumstance, allow cut flowers to be produced at prices that defy all competition, even if the cost of transport (by special aircraft) is taken into account.”

2. The two preconditions “unauthorized use” and “reasonable opportunity” constitute an inseparable whole in understanding the meanings of the two terms. Importantly, “reasonable opportunity” was a term adopted in order to widen the possibility to claim protection than “legal opportunity,” whilst preserving the original intention of the term. 	Comment by 作成者: Expert Study 39 para 3. “The two preconditions for the extension of the breeder’s right to harvested material, i.e., “unauthorized use” of the propagating material of the protected variety, and that the “breeder has had [no] reasonable opportunity to exercise the right in relation to the said propagating material”, in Article 14 (2) UPOV constitute an inseparable whole. “	Comment by 作成者: Expert Study Para8.2.5.3 (p18)  
Para 9.5 (p20), para 9.55 (p23)  

8.2.5.3 
"The Working Group noted that the text was originally intended to cover a specific situation but that the discussion had indicated a need to widen the text beyond the original intention whilst preserving that intention. "

9.5
"It transpires from the Preparatory Documents and the Records of the Diplomatic Conference, in particular from the statement of Mr. Harvey, the reason for introducing the notion “reasonable opportunity” into the wording of (now) Article 14 (2) was because “the discussion had indicated a need to widen the text beyond the original intention whilst preserving that intention.”" That a “reasonable opportunity” in particular does not exist, if “the breeder has had no legal possibility to exercising his right in relation to the propagating material,” beyond doubt." 

9.5.5
"the finally adopted wording “no reasonable opportunity” was adopted in order to widen the possibility to claim protection of harvested material under some, not specified other circumstances, but has preserved the intention expressed and imposed by “has had no legal possibility” of the Basic Proposal and “had been impossible”, used by the Drafting Committee. "

Thus, the notion “unauthorized” in Article 14 (2) 1991 Act relates to the authorization of the holder of the breeder’s right at issue and not to the legal status of the propagating material used for obtaining the harvested material.	Comment by 作成者: Expert Study para 9.2 (p20) & para 2 (p39) 

para 2 (p 39 )
“ The notion “unauthorized” in Article 14 (2) UPOV 1991 relates to the authorization of the holder of the breeder’s right at issue and not to the legal status of the propagating material used for obtaining the harvested material. Whether the use of the propagating material outside the territory where the respective breeder’s right is granted, valid and enforced, is covered by any proprietary right or not, i.e., legally or illegally used, is irrelevant.  “ 

Para 9.2 (p20)
"As it transpires from the Records of the Diplomatic Conference, the notion unauthorized in Article 14 (2) UPOV 1991 relates to the authorization of the holder of the breeder’s right at issue and not to the legal status of the propagating material used for obtaining the harvested material. The finally adopted wording had its origin in the decision of the Plenary to “make the exercise of the breeder's right in respect of the harvested material dependent upon the fact that it had been impossible to exercise it in respect of propagating material. "


3. The condition “reasonable opportunity”, while preventing retroactive enforcement and disproportionate enforcement on “unauthorized use” by the right holder, serves to assess whether the right holder had a commercially meaningful opportunity to exercise control on the production of harvested material at the stage of the propagating material, which is the earliest stage of commercial exploitation. Lacking a realistic opportunity to license the production of harvested material at the propagating stage, therefore, will not constitute as having a “reasonable opportunity to exercise his right.”	Comment by 作成者: Expert Study page 40 para 9. "Its primary function is to ensure proportionality: downstream enforcement over harvested material is permitted only when breeders lacked a realistic chance to exercise rights earlier at the propagation stage. The distinction drawn at the Conference between “exercise” of rights (e.g., licensing or royalty collection) and “enforcement” (legal remedies) confirmed that reasonable opportunity pertains primarily to the former: whether the breeder had a commercially meaningful chance to intervene upstream." 
 
4. The following paragraphs provide further guidance in relation to “unauthorized use” and “reasonable opportunity”.

 (b)  Harvested material 

5. The UPOV Convention does not provide a definition of harvested material. However, Article 14(2) of the 1991 Act refers to “[C] harvested material, including entire plants and parts of plants, obtained through the unauthorized use of propagating material of the protected variety [C]”, thereby indicating that harvested material includes entire plants and parts of plants obtained through the use of propagating material. 

6. The explanation that harvested material includes entire plants and parts of plants, which is material that can potentially be used for propagating purposes, means that at least some forms of harvested material have the potential to be used as propagating material.

(c) Unauthorized use of propagating material

7. “Unauthorized use” refers to the acts in respect of the propagating material that require the authorization of the holder of the breeder’s right in the territory concerned (Article 14(1) of the 1991 Act), but where such authorization was not obtained. Thus, unauthorized acts can only occur in the territory of the member of the Union where a breeder’s right has been granted and is in force.
8. 

9. 
10. 5. With regard to “unauthorized use”, Article 14(1)(a) of the 1991 Act of the UPOV Convention states that “Subject to Articles 15 [Exceptions to the Breeder’s Right] and 16 [Exhaustion of the Breeder’s Right], the following acts in respect of the propagating material of the protected variety shall require the authorization of the breeder: 
11. (i) production or reproduction (multiplication), 
12. (ii) conditioning for the purpose of propagation, 
13. (iii) offering for sale,
14. (iv) selling or other marketing, 
15. (v) exporting, 
16. (vi) importing, 
17. (vii) stocking for any of the purposes mentioned in (i) to (vi), above. 
18. 
19. Thus, subject to Articles 15 and 16, “unauthorized use” refers to the acts listed in (i) to (vii) above in respect of propagating material in the territory concerned, where such authorization was not obtained. 
20. 
21. 6. For example, in the territory of a member of the Union where a breeder’s right has been granted and is in force, unauthorized export of propagating material would be an unauthorized act. 
22. 
23. Conditions and limitations 
24. 
25. Article 14(1)(b) of the 1991 Act of the UPOV Convention further states that “[t]he breeder may make his authorization subject to conditions and limitations”. Thus, subject to Articles 15 and 16, “unauthorized use” refers also to the acts listed in Article 14(1)(a) (i) to (vii) and those that are not undertaken in accordance with the conditions and limitations established by the breeder.
26. 

Importantly, the basis of authorization for the use of harvested material is under Article 14(1) a. The authorization under Article 14(1)a, implicitly includes the authorization for the user to produce harvested material within its acts, if the holder of Breeder’s right authorizes, for instance, to sale the propagating material without explicit conditions. Importantly, the basis of authorization for the use of harvested material is implicit under Article 14(1) a.  However, Article 14(1)b is the decisive basis in making explicit authorization on the use of harvested material as conditions and limitations of acts in respect of propagating material. Any use of harvested material in breach of those conditions and limitations would be an “unauthorized use,” and will not be exhausted.	Comment by 作成者: Study para 20 (Page 39 ). “The use of harvested material like plants or bulbs for the production of derived material like flowers, does not fall under the exhausted breeder’s right, where paragraph 14(1)(b) can be used to exercise the right on that material. “
27. 


28. In considering the notion “unauthorized use,” the legality of the use of propagating material in producing the harvested material, that happened is not relevant. What matters is the valid Breeder’s right, at issue of the sales, import, export or any of the acts referred to in items (i) to (vii) of paragraph (1)(a) in respect of the harvested material and that such act was not authorized. Therefore, even when the propagation and production happened where and when the breeder did not have a valid Breeder’s right, when a harvested material enters into and/or is produced, sold, imported or exported in the territory where the breeder’s right is valid, and the breeder had never authorized such production, sales imports, or the export of the harvested material, it fulfills the condition “unauthorized use”.	Comment by 作成者: Expert Study para 10.1 p23 10.1& para 2 p 39 “2. The notion “unauthorized” in Article 14 (2) UPOV 1991 relates to the authorization of the holder of the breeder’s right at issue and not to the legal status of the propagating material used for obtaining the harvested material. Whether the use of the propagating material outside the territory where the respective breeder’s right is granted, valid and enforced, is covered by any proprietary right or not, i.e., legally or illegally used, is irrelevant.  “ 
29. 

30. 

Document UPOV/EXN/CAL “Explanatory Notes on Conditions and Limitations Concerning the Breeder’s Authorization in Respect of Propagating Material under the UPOV Convention”, provides guidance concerning the conditions and limitations to which the breeder’s authorization may be subject, for acts in respect of propagating material under the UPOV Convention. It provides the examples of conditions and limitations as the “level of remuneration linked to area sown with the propagating material, amount or value of material produced from the propagating material.” 
31. 


32. As a conclusion, “unauthorized use” refers to the use of propagating material for the production of the harvested material without the authorization of the holder of the breeder’s right in the territory concerned (Article 14(1) of the 1991 Act) Importantly, any of the “unauthorized use” described above, the breeder’s right on the material is not exhausted.	Comment by 作成者: Study Page 40, para7 “ “Unauthorized use”: the use of propagating material of a protected variety, without the authorization of the holder, for the production of the resulting harvested material within or outside the territory where the variety is protected is unauthorized use. This will also include where the possibly imported harvested material falls under the protection of article 14(2) UPOV 1991. ” 


Compulsory exceptions to the breeder’s right 
33. 9. Document UPOV/EXN/EXC “Explanatory Notes on Exceptions to the Breeder’s Right under the 1991 Act of the UPOV Convention”, Section I “Compulsory Exceptions to the Breeder’s Right”, provides guidance on the provisions for the compulsory exceptions to the breeder’s right provided in Article 15 (1) of the 1991 Act of the UPOV Convention. “Unauthorized use” would not refer to acts covered by Article 15 (1) of the 1991 Act of the UPOV Convention. Optional exception to the breeder’s right 

34. 10. Article 15(2) of the 1991 Act of the UPOV Convention [Optional exception] states that “Notwithstanding Article 14, each Contracting Party may, within reasonable limits and subject to the safeguarding of the legitimate interests of the breeder, restrict the breeder’s right in relation to any variety in order to permit farmers to use for propagating purposes, on their own holdings, the product of the harvest which they have obtained by planting, on their own holdings, the protected variety or a variety covered by Article 14(5)(a)(i) or (ii)”. Document UPOV/EXN/EXC “Explanatory Notes on Exceptions to the Breeder’s Right under the 1991 Act of the UPOV Convention”, Section II “The Optional Exception to the Breeder’s Right”, provides guidance on the optional exception provided in Article 15 (2) of the 1991 Act of the UPOV Convention. 

35. 11. Where a member of the Union decides to incorporate this optional exception into its legislation, “unauthorized use” would not refer to acts that were covered by the optional exception. However, subject to Articles 15(1) and 16, “unauthorized use” would refer to acts that were included in the scope of the breeder’s right and were not covered by the optional exception in the legislation of the member of the Union concerned. In particular, “unauthorized use” would refer to acts that did not comply with the reasonable limits and the safeguarding of the legitimate interests of the breeder provided in the optional exception.

(d) Reasonable opportunity to exercise his right 

36. 12. The provisions under Article 14(2) of the 1991 Act mean that breeders can only exercise their rights in relation to the harvested material if they have not had a “reasonable opportunity” to exercise their rights in relation to the propagating material. 

37. “Exercise his right” means that a breeder has a valid Breeder’s right and it is possible to exercise his right on the use of propagating material for the use of harvested material. A distinction is made between the term “enforcement.” “Exercise” is understood as royalty collection or licensing, while “enforcement” refers to legal remedies.

38. The wording “reasonable opportunity” intends to widen the possibility for the right holder to claim protection than a “legal possibility” would allow, whilst preserving the original intention of the term; 	Comment by 作成者: Study page 40, para9 “4. The introduction of the notion “reasonable opportunity” into the wording of Article 14 (2) has widened the possibility to claim protection of the breeder’s right to harvested material beyond the previous notion of “has had no legal possibility to exercising the right in relation to the propagating material”. ”
39. 
e,A “reasonable opportunity” in particular does not exist, if “the breeder has had no legal possibility to exercising his right in relation to the propagating material.” 	Comment by 作成者: Study page 21 para 9.5 “It transpires from the Preparatory Documents and the Records of the Diplomatic Conference, in particular from the statement of Mr. Harvey, the reason for introducing the notion “reasonable opportunity”56 into the wording of (now) Article 14 (2) was because “the discussion had indicated a need to widen the text beyond the original intention whilst preserving that intention.”"57 That a “reasonable opportunity” in particular does not exist, if “the breeder has had no legal possibility to exercising his right in relation to the propagating material,” beyond doubt.58 “
A “legal possibility” would not exist if the breeder did not have a right granted and is valid in a particular time or territory, when that use of propagating material happened.	Comment by 作成者: Study Page 22 para 9.5.6 "Only for the sake of completeness, the wording “has had no legal possibility” implicitly indicates, that as a rule, such a legal situation cannot occur in the territory where the right is granted and valid, and protection sought! "


40. “Reasonable opportunity to exercise his right” means that, there was a valid Breeder’s right, and that there were sufficient and realistic and commercial means to exercise upstream control, by for instance, forming licensing contracts on the use of propagating material to produce  harvested material.	Comment by 作成者: Para 9 (page 40)
"Its primary function is to ensure proportionality: downstream enforcement over harvested material is permitted only when breeders lacked a realistic chance to exercise rights earlier at the propagation stage. The distinction drawn at the Conference between “exercise” of rights (e.g., licensing or royalty collection) and “enforcement” (legal remedies) confirmed that reasonable opportunity pertains primarily to the former: whether the breeder had a commercially meaningful chance to intervene upstream. "

Para 25(page31)
"As reflected in the cumulative structure of Article 14(2), its operation depends on both the existence of unauthorized use and the absence of a realistic opportunity for upstream exercise of rights, thereby aligning this chapter with the analysis developed in the preceding section on Unauthorized Use. "

Para 12 (page28)
"The distinction between exercising and enforcing rights was clarified during the Conference. “Exercise” was understood primarily as royalty collection or licensing, while “enforcement” referred to legal remedies. The “reasonable opportunity” clause pertains to the former – whether the breeder had a chance to act commercially at the earlier stage.76 For purposes of Article 14(2), the inquiry focuses on whether the breeder had a realistic commercial opportunity to act upstream, not on whether litigation was available. "


41. 13. The term “his right”, in Article 14(2) of the 1991 Act, relates to the breeder’s right in the territory concerned (see paragraph 4 above): a breeder can only exercise his right in that territory. Thus, “exercise his right” in relation to the propagating material means to exercise his right in relation to the propagating material in the territory concerned. 
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