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INTERNATIONAL UNION FOR THE PROTECTION OF NEW VARIETIES OF PLANTS 
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THE INTERPRETATION AND REVISION OF THE CONVENTION 

Sixth Session 

Geneva, September 20 to 23, 1977 

PROPOSALS CONCERNING ARTICLES 1 TO 14, 34A, 35, 36 AND 36A 

Memorandum prepared by the Office'of the Dnion 

INTRODUCTION 

1. This document contains the present text of the so-called substantive articles 
of the Convention (Articles 1 to 14, 35 and 36), the drafts of the revised texts 
of the same articles and of two new articles (34A and 36A) and a draft commentary 
on the draft articles. The draft commentary is drafted in the style proposed to 
be used in the document which would be presented to the Diplomatic Conference. In 
a few instances, the draft texts are also accompanied by observations which are 
directed to the Committee of Experts; whether and if so to what extent such ob
servations could become part of the commentary directed to the Diplomatic Confer
ence depends on the reaction of the Committee of Experts to the said observations. 

2. Copies of the provisions of the United States laws referred to in this docu
ment may be obtained from the Office of the Union on request. They are generally 
available only in English. 

3. The drafts of the revisions are generally based on the tentative decisions 
arrived at by the Committee of Experts in its last sessions. In a few cases, a 
departure from such decisions was made; attention to such cases is drawn at the 
appropriate places in this document. In some cases, no tentative decisions were 
made by the Committee of Experts although decisions seem to be necessary; this 
document tries to cover also these cases since the aim is to draw attention to 
all questions which will require solution by the Diplomatic Conference. 

4. The draft proposals concerning the revision of the Articles of the Convention 
not covered in this document as well as other points to be submitted to the Diplo
matic Conference, in particular the draft Rules of Procedure of that Conference, 
will be treated in additional documents expected to be issued in August 1977. 
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Comments on Article 4 

Ad paragraph (l): No amendment is proposed in this paragraph. 

Ad paragraph (2): No amendment is proposed in this paragraph. 

Ad paragraph (3): In the present text, this paragraph obliges member States to 
apply the Convention progressively to thirteen genera and species listed in 
the Annex to the Convention. It is proposed to delete this Annex as well as the 
reference to it in the paragraph under consideration for the following reasons: 
the list of genera and species in the Annex was fixed mainly with regard to the 
situation prevailing in countries of the temperate climatic zo~e; it would be 
unreasonable to require that countries belonging to other climatic zones apply 
the Convention to the same genera or species (i.e., ti-wse listed;; in order to 
allow all States to join the Union, it would t~erefore be necessary either to 
amend the said list or to delete it; as it would be hardly possible to agree 
on a list suitable for all countries, the only practical solution is to abandon 
it completely. 

Once the list is deleted, each member State will have the free choice of 
the genera and species which it will make eligible for protection in order to 
fulfil its obligation under the Convention. Such relative facility justifies 
an increase in the minimum numbers of genera or species to which member States 
have to apply the Convention within certain periods. The proposed amendment 
would increase the minimum number (to be obtained within eight years) from 13 
to 24. 

Ad paragraph (4) (new): Certain States, particularly States having a relatively 
small territory or States with relatively unfavorable economic or ecological 
conditions, wishing to join the Union, might not be able to fulfil the obliga
tions provided for in paragraph (3). It is therefore proposed that the Council 
be authorized to reduce, for the purposes of such States, the said minimum numbers 
of genera or species to be protected or to extend the periods within which such 
States would have to apply the Convention to them. The majority which is necessary 
for a Council decision of this kind is prescribed in Article 22. The wording of 
the proposed new paragraph in question is similar to that of Article 26(5) as con
tained in Article II of the Additional Act. 

Ad paragraph (5) (new): This new paragraph has been introduced for the purposes 
of States, which, after having ratified or acceded to the Convention, find un
expected difficulties to comply with the obligation provided for in paragraph (3) 
within the prescribed periods. This can, for instance, happen when in a given 
State the parliamentary approval for the extension of the list of genera and 
species eligible for protection cannot be obtained in time. The present paragraph 
would authorize the Council to extend, in such case, the periods set forth in para
graph (3). 

Ad paragraph (6) (new): This paragraph, as proposed, is similar to the first part 
of paragraph (4) of the present text, except that it refers to~ genus or species 
rather than to genera or species "not included in the list." This difference is a 
consequence of the proposed suppression (see paraaraph (3)) of the list of genera 
and species appearing in the Annex of the present text. 

The proposed text would omit the provisions contained, in the present text, 
in the second part of paragraph (4) and in paragraph (5). 

The second part of paragraph (4) in the present text is omitted since, as far 
as nationals, etc., of other member States of UPOV are concerned, the national treat
ment applies (unless the retaliation referred to above is applicable and is applied) 
automatically, that is, does not require an extension (as provided in the present 
text), and, as far as nationals, etc., of member States of the Paris Union (not 
members of UPOV) are concerned, t~ere is nothina ln the UPOV Conve~tion which would 
prevent a member State of UPOV to protect them or, fer that matter, the natlonals 
of any State. In other words, the provision seems to be superfluous. 



[Present Text] 

Article 4 

[Botanical Genera and Species Which Must 
or May Be Protected; Reciprocity; 

Possibility of Declaring that 
Articles 2 and 3 of the Paris 

Convention for the Protection of 
Industrial Property Are Applicable] 

(1) This Convention may be applied to all 
botanical genera and species. 
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(2) The member States of the Union undertake 
to adopt all measures necessary for the pro
gressive application of the provisions of this 
Convention to the largest possible number of 
botanical genera and species. 

(3) Each member State of the Union shall, on 
the entry into force of this Convention in 
its territory, apply the provisions of the 
Convention to at least five of the genera 
named in the list annexed to the Convention. 

Each member State further undertakes to 
apply the said provisions to the other genera 
in the list, within the following periods from 
the date of the entry into force of the Con
vention in its territory: 

(a) within three years, to at least 
two genera; 

(b) within six years, to at least 
four genera; 

(c) within eight years, to all the 
genera named in the list. 

(4) Any member State Jf the Union protecting 
a genus or species not includea in the list 
shall be entitled either to limit the benefit 
of such protection to the nationals of member 
States of the Union protecting the same genus 
or species and to natural and legal persons 
resident or having their headquarters in any 
of those States, or to extend the benefit of 
such protection to the nationals of other 
member States of the Union or to member States 
of the Paris Union for the Protection of In
dustrial Property and to natural and legal 
persons resident or having their headquarters 
in any of those States. 

(1) 

(2) 

[New Text] 

Article 4 

Botanical Genera and Species Which Must 
or May Be Protected; Reciprocity 

[No change] 

[No change] 

(3) (a) Each member State of the Union shall, 
on the entry into force of the Convention in 
its territory, apply the provisions of the 
Convention to at least five genera or species. 

(b) Subsequently, each member State shall 
apply the said provisions to additional genera 
or species, within the following periods from 
the date of the entry into force of the Con
vention in its territory: 

(i) within three years, to at least ten 
genera or species in all; 

(ii) within six years, to at least eightef 
genera or species in all; 

(iii) within eight years, to at least twer 
four genera or species in all. 

(4) At the request of any State intending tc 
ratify or accede to this Convention, the Cou1 
may, in order to take account of special eco 
or ecological conditions prevailing in that 
State, decide, for the purposes of that Sta• 
to reduce the minimum numbers referred to i 
paragraph (3), or to extend the periods re
ferred to in that paragraph, or to do both 
The instrument of ratification or accessio 
shall refer to the decision of the Council 

(5) At the request of any member State, 
Counccl mav, in order to take account of 
difficulti~s encountered by such State il 
fulfilment of the obligations under para 
decide, for the purposes of that State, 
tend the periods referred to in paragraJ 

{ 6) Any men' e'er State of t~e Union prov 
for the protection of a genus or speciE 
be entitled to limit the benefit of su, 
tection to the nationals of those memb 
of the Union which provide for protect 
the same genus or species and to natu 
legal persons resident or having thei 
quarters in such States. 
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[Comments on Article 4, continued] 

Paragraph (5) of the present text is omitted because, in some situations, 
it may create uncertainty and, in others, it seems to be superfluous. The para
graph could be understood as meaning that a member State of UPOV which is not a 
member State of the Paris Union could apply Articles 2 and 3 of the Paris Conven
tion; it could furthermore be understood as meaning that Articles 2 and 3 of the 
Paris Convention supersede the UPOV Convention; both understandings, however, seem 
to be contrary to the intentions of the drafters of the original UPOV Convention. 
Finally, the paragraph would seem to be superfluous since, if a country is a member 
of both UPOV and the Paris Union, it can--as a matter of fact, it must--apply 
Articles 2 and 3 of the Paris Convention and it can and must do so without having 
to make the declaration referred to in that paragraph. 
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[Article 4, continued] 

[Present Text] 

(5) Any member State of the Union may, on 
signing this Convention or on depositing 
its instrument of ratification or accession, 
declare that, with regard to the protection 
of new varieties of plants, it will apply 
Articles 2 and 3 of the Paris Convention for 
the Protection of Industrial Property. 

[New Text] 

[There would be no provision in the new 
text corresponding to paragraph (5) in the 
present text.) 
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Comments on Article 5 

Ad paragraph (1): It is proposed to omit the words "new plant" and the word "new," 
when they appear before the word "variety." For explanations, see the Observa
tion under Article 1(1). 

It is proposed to add the words "reproductive and" in the second sentence so 
that that sentence would read "Reproductive and vegetative propagating material 
shall be deemed to include whole plants." Without the new words, there might be 
some doubt whether the sale of plantlets falls under the scope of protection pro
vided for in paragraph (1). Glasshouse growers buy more and more plantlets already 
rooted in peat pots from specialized enterprises. Such enterprises could produce 
such plantlets in great quantity with the help of buying only a small quantity of 
necessary seed. The question whether such a way of proceeding is admissible without 
the authorization of the breeder depends on what is understood by the term "vege
tative" propagating material. The present text says that "vegetative" propagating 
material includes whole plants. One could argue that, a contrario, generatively 
produced whole plants, for instance plantlets grown from seeds, are not to be deemed 
to be propagating material. Such interpretation was not intended by the drafters of 
the original Convention. Its danger would be eliminated by an express statement 
that the propagating material in question may be not only vegetative but also repro
ductive. 

OBSERVATIONS 

It has been proposed, especially by breeders of ornamental plants, to make 
it obligatory for member States to protect, as far as ornamental plants were con
cerned, the marketed--the final--product; this would mean, in particular, extending 
the scope of protection to cut flowers. It has been pointed out that as long as 
a national law does not go beyond the minimum scope of protection provided for in 
Article 5(1) in its present text, breeders cannot prevent that third persons multi
ply propagating material in a non-member State where no protection exists, pro-
duce cut flowers there, and import such flowers in great quantities into member 
States. In such a case, the breeder would receive royalties only for the small 
amount of material used as initial propagating material by the third person. In 
accordance with the outcome of the preparatory discussions it is, however, not 
proposed to extend the mandatory minimum scope of protection to the marketed pro
duct, because it is probable that in some member States--and some prospective 
future member States--the group of users of protected varieties would so strongly 
oppose any such an extension of the minimum protection that the acceptance of the 
revised text could be put in serious jeopardy. Under these conditions, it seems 
preferable, at least at the present time, to leave any extension of the protection 
to the marketed product to the discretion of the national laws. Such discretion 
would have the advantage that any member State could decide for which genera and 
species such extension was desirable. 

The same approach is proposed, for the same reasons, as far as two less far
reaching proposals are concerned, namely (i) to state in paragraph (1) that the 
minimum scope of protection is to cover any commercial multiplication of a pro-
tected variety (i.e., also such multiplication which is performed for other purposes 
than the commercial marketing of the propagating material as such) and (ii) to extend, 
for ornamental plants, the minimum scope of protection to the cultivation of plants of 
the protected variety (i.e., also to the commercial use of ornamental plants of a 
protected variety for the production of cut flowers) in any case and not only in 
the case mentioned in the last sentence of paragraph (1). Both proposals refer 
to very special situations which best are dealt with, if necessary in a coordinated 
way, by the national legislators of member States. As to the first case, it should 
be mentioned that it was a subject of the discussion already in the course of the 
elaboration of the Convention before 1961 (Acts of the International Conferences for 
the Protection of New Plant Varieties 1957 to 1961, 1972, UPOV Publication No. 316, 
page 44). 

No amendment is furthermore held to be necessary in order to enable the United 
States of America, should this State want to become a member of UPOV, to maintain 
the so-called "farmers' privilege" in its national legislation. The United States 
of America exempt from the scope of protection, though under certain rather limited 
conditions, sales by farmers of seed, produced by them on their own premises, to 
other farmers. In accordance with the outcome of the preparatory discussions it 
can be stated that such exceptional activity--performed within the narrow restric
tions~ they ~ imposed in ~United States--can be considered as not falling 



[Present Text] 

Article 5 

[Rights Protected; Scope of Protection] 

(1) The effect of the right granted to the 
breeder of a new plant variety or his suc
cessor in title is that his prior authori
sation shall be required for the production, 
for purposes of commercial marketing, of the 
reproductive or vegetative propagating ma
terial, as such, of the new variety, and for 
the offering for sale or marketing of such 
material. Vegetative propagating material 
shall be deemed to include whole plants. 
The breeder's right shall extend to orna
mental plants or parts thereof normally 
marketed for purposes other than propaga
tion when they are used commercially as pro
pagating material in the production of orna
mental plants or cut flowers. 

(2) The authorisation given by the breeder 
or his successor in title may be made sub
ject to such conditions as he may specify. 

(3) Authorisation by the breeder or his 
successor in title shall not be required 
either for the utilisation of the new vari
ety as initial source of variation for the 
purpose of creating other new varieties or 
for the marketing of such varieties. Such 
authorisation shall be required, however, 
when the repeated use of the new variety is 
necessary for the commercial production of 
another variety. 

(4) Any member State of the Union may, 
either under its own law or by means of spe
cial agreements under Article 29, grant to 
breeders, in respect of certain botanical 
genera or species, a more extensive right 
than that set out in paragraph (1) of this 
Article, extending in particular to the mar
keted product. A member State of the Union 
which grants such a right may limit the be
nefit of it to the nationals of member 
States of the Union which grant an identical 
right and to natural and legal persons resi
dent or having their headquarters in any of 
those States. 
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0025 

[New Text] 

Article 5 

Rights Protected; Scope of Protection 

(1) The effect of the right granted to the 
breeder of a variety or his successor in 
title is that his prior authorisation shall 
be required for the production, for pur
poses of commercial marketing, of the re
productive or vegetative propagating mate
rial, as such, of the variety, and for the 
offering for sale or marketing of such ma
terial. Reproductive and vegetative pro
pagating material shall be deemed to in
clude whole plants. The breeder's right 
shall extend to ornamental plants or parts 
thereof normally marketed for purposes 
other than propagation when they are used 
commercially as propagating material in 
the production of ornamental plants or cut 
flowers. 

( 2) [No change] 

(3) [No change, except omit the word "new," 
in all cases in which it appears.] 

(4) [No change] 



[Comments on Article 5, continued] 
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under the term "commercial marketing" and thus not infringing the rights of the 
breeder. It is furthermore noted that the drafters themselves of the original 
Convention thought it not to be necessary to adopt a clear prohibition of this 
type of sales in view of the fact that no real problem existed and that it was not 
intended to cover by plant breeders rights transactions of seed which only con
stituted an exceptional service (see Acts of International Conferences for the 
Protection of New Plant Varieties 1957 to 1961, 1972, UPOV Publication No. 316, 
page 44). 

Ad paragraph (2): No amendment is proposed to this paragraph. 

Ad paragraph (3): The only amendment proposed is to omit the word "new" (three 
times). For explanations, see the Observation under Article l(l). 

Ad paragraph (4): No amendment is proposed to this paragraph. 
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Comments on Article 6 

Ad paragraph (1), introductory lines: It is proposed to omit the word "new." 
For explanations, see thu Observation under Article 1(1). 

Ad paragraph (1) (a): In the first sentence, it is proposed to replace the words 
"the new" by "any" and, in the third.sentence, to omit the word "new." For expla
nations, see tha Observation under Article 1(1). 

OBSERVATION 

No amendments are proposed as to the standard for judging distinctness and 
as to the word "important" in the expression "important characteristics." In the 
preparatory discussions, no practical differences were seen in the standard applied 
for judging distinctness in the member States of UPOV according to this subparagraph 
and in the non-member States mainly interested in an accession to the Convention, 
in particular the United States of America. Also, it was generally found that the 
definition given in the General Introduction to the Guidelines for the Examination 
of Distinctness, aomogeneity and Stability of New Varieties of Plants (document 
TG/l/1) was sufficient to clarify the meaning of the expression "important charac
teristics." 

Ad paragraph (1) (b): In at least one non-member State of UPOV, the United States 
of America, breeders are granted a period of one year, expiring on the date of the 
filing of the application for protection in that country, in which they can use and 
sell the variety without thereby causing prejudice to their right to obtain pro
tection. Other non-member States plan to follow this example. The period of one 
year, called "period of grace," is insofar favorable to breeders as it allows them 
a certain time in which to test the economic value of the variety and its suitabi
lity for being protected in the country in question before taking a decision whether 
it is worth applying for protection there. The period of grace being a well
established tradition of most patent laws, some non-member States would encounter 
unsurmountable difficulties to accede to the Convention if the Convention would not 
permit them to maintain--or to introduce--such period. It is therefore proposed 
to amend the wording of subparagraph (b) so that it allows member States to grant 
a period of grace for up to one year. 

In addition, it is proposed that the period of four years expiring at the 
filing date of the application, during which the variety may have been offered for 
sale or marketed in a State other than the State in which the application is filed, 
be extended to a period of six years in the case of certain groups of plants which 
are usually slow-growing and for which Article 8 of the present text already en
visages a longer minimum period of protection. 

The order of the two sentences has been changed so that the basic rule appears 
first and the rule of interpretation is stated afterwards. 

OBSERVATIONS 

No proposals for amendments are made to cover the case that propagating material 
is released for purposes of experimentation. The preparatory discussions have led 
to the conclusion that the release of propagating material solely for purposes of 
experimentation is to a sufficient extent permissible under the Convention and is 
practiced, to a smaller or larger degree, in all present member States. It has 
been confirmed that it was up to each member State to define in which cases the 
turning over, for experimental use, of propagating material of a variety to another 
person was to be considered as "offer for sale or marketing of the variety," and 
thus prejudicial to the novelty of the variety under paragraph (l) (b), and in which 
cases such action was not prejudicial. In addition, there were, during the prepara
tory discussions, concordant or nearly concordant views held among member and most 
non-member States on any practical example which had been considered in this respect. 
The discussions had eventually also shown that it was hardly possible to agree on 
an amended version of the text which would give a clear answer for all possible 
situations that could arise in connection with experimental use. It therefore seems 
to be neither necessary nor even advisable to try to work out a special rule for the 
use of propagating material for purposes of experimentation and its effect on novelty. 



[Present Text] 

Article 6 

[Conditions Required for Protection] 

(1) The breeder of a new variety or his 
successor in title shall benefit from the 
protection provided for in this Convention 
when the following conditions are satisfied: 

(a) Whatever may be the origin, arti
ficial or natural, of the initial variation 
from which it has resulted, the new variety 
must be clearly distinguishable by one or 
more important characteristics from any 
other variety whose existence is a matter of 
common knowledge at the time when protection 
is applied for~ Common knowledge may be 
established by reference to various factors 
such as: cultivation or marketing already 
in progress, entry in an official register 
of varieties already made or in the course 
of being made, inclusion in a reference col
lection or a precise description ~n a publi
cation. 

A new variety may be defined and 
distinguished by morphological or physiolo
gical characteristics. In all cases, such 
characteristics must be capable of precise 
description and recognition. 

(b) The fact that a variety has been 
entered in trials, or has been submitted for 
registration or entered in an official re
gister, shall not prejudice the breeder of 
such variety or his successor in title. 

At the time of the application for 
protection in a member State of the Union, 
the new variety must not have been offered 
for sale or marketed, with the agreement of 
the breeder or his successor in title, in 
the territory of that State, or for longer 
than four years in the territory of another 
State. 
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(c) The new variety must be sufficient
ly homogeneous, having regard to the parti
cular features of its sexual reproduction or 
vegetative propagation. 

(d) The new variety must be stable in 
its essential characteristics, that is to 
say, it must remain true to its description 
after repeated reproduction or propagation 
or, where the breeder has defined a parti
cular cycle of reproduction or multiplica
tion, at the end of each cycle. 

(e) The new variety shall be given a 
denomination in accordance with the provi
sions of Article 13. 

[New Text] · 

Article 6 

Conditions Required for Protection 

(1) The breeder of a variety or his suc
cessor in title shall benefit from the pro
tection provided for in this Convention 
when the following conditions are satisfied: 

(a) Whatever may be the origin, arti
ficial or natural, of the initial variation 
from which it has resulted, any variety must 
be clearly distinguishable by one or more 
important characteristics from any other 
variety whose existence is a matter of com
mon knowledge at the time when protection is 
applied for. Common knowledge may be esta
blished by reference to various factors such 
as: cultivation or marketing already in pro
gress, entry in an official register of va
rieties already made or in the course of be
ing made, inclusion in a reference collection 
or a precise description in a publication. A 
variety may be defined and distinguished by 
morphological or physiological characteristics. 
In all cases, such characteristics must be 
capable of precise description and recognition. 

(b) At the time of the application for 
protection in a member State of the Union, 
the variety must not--or where the law of 
that State so provides, must not for longer 
than one year--have been offered for sale or 
marketed, with the agreement of the breeder 
or his successor in title, in the territory 
of that State, or in the territory of any 
other State for longer than six years in 
the case of vines, fruit trees and their 
rootstocks, forest trees and ornamental 
trees and similar plants, or for longer 
than four years in the case of all other 
plants. The fact that a variety has been 
entered in trials, or has been submitted 
for registration or entered in an official 
register, shall not prejudice the breeder 
of such variety or his successor in title. 

(c) 
"new."] 

(d) 
"new."] 

(e) 
11 new."] 

[No change, except omit the word 

[No change, except omit the word 

[No change, except omit the word 
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The Delegation of the United States of America has drawn the attention of the 
UPOV member States to Section 102(d) of its Patent Act which contains a provision 
which does not seem to be compatible with Article 6 of the UPOV Convention. It 
appears to be advisable to check the whole concept of novelty in the legislation 
of the United States of America and compare it with the mandatory rules of 
Article 6 of the Convention. The different problems are treated in the paragraphs 
(a) to (d) below. 

(a) Offering for Sale or Marketing Abroad. Neither of the two US Acts con
tains a rule according to which the offering for sale or marketing abroad is de
trimental to novelty. This would, however, be necessary in order to comply with 
Article 6(1) (b), second subparagraph, of the Convention. The Delegation of the 
United States of America has declared its intention to introduce such require
ment if necessary. 

(b) Description in a Publication. Under Section 102(b) of the US Patent 
Act, the invention [the new variety] must not have been described in a printed 
publication in the United States or in another country more than one year prior 
to the date of application for patent in the United States of America. This pro
vision is, subject to the proposed introduction of the period of grace, sufficient
ly compatible with the Convention if applied to a publication of another variety, 
i.e., a variety which--though not being the same variety as the one for which an 
application has been filed--is not clearly distinguishable from that variety by 
at least one important characteristic: for according to Article 6(1) (a), a variety 
has to be distinguishable from any other variety whose existence is a matter of 
common knowledge and common knowledge may be established, among others, by a 
precise description in a publication. 

Section 102(b) of the US Patent Act, however, may give rise to difficulties 
where the breeder's variety itself has been published more than one year prior to 
the application for patent in the United States of America. Such publication would 
be a bar to protection in the United States of America, while under Article 6 of 
the Convention only the prior offering for sale or marketing of the variety itself, 
and not its publication alone, would prevent the breeder from obtaining protection. 
Since, according to the second paragraph of that Article, member States are not 
permitted to make the grant of plant variety protection subject to any condition 
not mentioned in the Convention, an inconsistency seems to exist here between a 
provision of the US Patent Act and a basic rule of the Convention. 

The Delegation of the United States of America should be asked whether the 
US Patent Act could, as far as this problem is concerned, be amended to conform 
to the Convention. This could be justified by the following considerations: 

Section 102(b) of the us Patent Act is a provision well suited for indus
trial inventions. Publications of industrial inventions--in particular a publi
cation of the description of such invention which observes the rule contained in 
most patent laws that the invention is described in a manner sufficiently complete 
for a person skilled in the art to use it--convey the main contents of it to the 
general public. This is not the case as far as plant varieties are concerned. A 
description of a plant variety will as a rule not enable other persons to produce 
plants of that variety. Such other persons, even when skilled in the art of plant 
breeding, will need the necessary propagating material. Such material is usually 
conveyed to the public when the variety is commercialized. It is therefore 
reasonable that under the Convention only certain acts of commericalization, and 
not publication alone, of the variety be a bar to protection. 

(c) Application for protection and protection abroad. Under Section 102(d) 
of the US Patent Act the breeder of a new variety may be barred from protection by 
a plant patent if his variety was first patented (in his favor or in favor of his 
successor in title) prior to the date of the application in the United States of 
America and on the basis of an application filed abroad more than twelve months 
before the US filing date. 
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[Article 6, continued] 

(2) Provided that the breed€r or his suc
cessor in title shall have complied with 
the formalities provided for by the national 
law of each country, including the payment 
of fees, the grant of protection in respect 
of a new variety may not be made subject to 
conditions other than those $et forth above. 

(2) 

L:l'..J1 

[No change, except omit the word "new."] 



[Comments on Article 6, continued] 
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This provision seems to be in conflict with Article 6 of the Convention since 
the prior filing or prior patenting abroad is in no case a reason for denying the 
novelty of the variety under Article 6(1) of the Convention. Thus, no member State 
of the Union may make the grant of the protection dependent from the fact that 
the variety was not already subject of a foreign filing or patented abroad at any 
time. The requirements of Section 102(d) of the US Patent Act can also not be 
treated as a mere "formplity," the fulfillment of which member States can always 
demand under Article 6(2) of the Convention; it is a normal and typical sub
stantive rule. Finally, it seems to be beyond any doubt that Section 102(d) of 
the US Patent Act, though using the term "patented," has to be interpreted in the 
sense that "patented" means also "protected by a special title of protection." 

Two possible solut"ions exist: Amending the US legislation or the Convention •. 
Amending the US legislation--in the sense that patenting abroad is not prejudicial 
to novelty--would not entail considerable practical changes since the case that 
a variety will be filed in that country after protection has already been granted 
for it in another country will be relatively rare. The other solution--amending 
the Convention--could be achieved by providing ~or an exception in the final 
Articles permitting States to maintain their existing rules according to which 
filing patent applications or patenting abroad is prejudicial to novelty. Such 
provision could read as follows: "If, at the date of entry into force of this 
Convention in respect af a member State of the Union, the law of this State 
provides that the prior protection of the variety in a foreign country or the 
prior filing of an application for protection in such country is a bar to protec
tion, such State may, notwithstanding the provisions of Articles 6 and 11, continue 
the application of such law." · 

No amendment seems to be necessary as far as Section 42(a) (2) of the US 
Plant Variety Protection Act is concerned. This provision contains a rule accord
ing to which the variety must not have been the subject of an application filed 
abroad by the owner of the variety more than one year before the US filing date. 
However, the Secretary of the Department of Agriculture has the possibility to 
extend this one-year period for a reasonable period of time according to Section 
42(b). In the US Plant Variety Protection Act, the problem can therefore be 
solved in a pragmatic way which is, however, not quite compatible with the idea 
underlying Section 42(a) (2) of the Act. Also some doubts might be raised as to 
the meaning of the word "reasonable" in paragraph (b) of Section 42 of the Act. 

(d) First Filing.in Breeding State. Sections 184 and 185 of the US Patent 
Act provide that patent applications in respect of an invention made in the United 
States of America shall not be filed abroad prior to six months after filing in 
the United States except where expressly permitted by the US Commissioner of 
Patents and Trademarks. Persons violating that rule shall not receive protection 
and a patent issued to a person having violated that rule shall be invalid. This 
rule would not be compatible with the Convention since it makes the granting of 
protection dependent from a requirement not provided for in the Convention (see 
Articles 6(2) and 10(2)) and since it restricts the freedom of the breeder to choose 
the member State in which the first application is filed (see Article 11). 

One solution could consist of the US Commissioner of Patents and Trademarks 
issuing, in advance, to breeders of asexually reproduced plants in the United 
States of America a ge~eral license permitting them to file first applications 
for obtaining protection for their plant varieties abroad, according to the first 
sentence of Section 184 of the US Patent Act. The question might, however, be 
asked whether it would not be preferable to exclude expressly, in the us Patent 
Act, the application of the provisions of Sections 184 and 185 to plant patents 
and plant patent applications. 



[Comments on Article 6, continued] 

Ad paragraph (1) (c), (d) and (e): 
subparagraphs is to omit the word 
under Article 1(1). 
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The only amendment proposed in each of these 
"new." For explanations, see the Observation 

Ad paragraph (2): The only amendment proposed is to omit the word "new." For 
explanations, see the Observation under Article 1(1). 
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Comments on Article 7 

Ad paragraphs (l) to (3): The only amendment proposed is to omit the words "new 
plant" in paragraphs (l) and (3). For explanations, see the Observation under 
Article l (l). 

It is recalled that during the preparatory discussions a statement was agreed 
upon which was noted with approval by the Council at its tenth ordinary session. 
This statement reads as "follows: 

"(l) It is clear that it is the responsibility of the member States to 
ensure that the examination required by Article 7(1) of the UPOV Convention 
includes a growing test, and the authorities in the present UPOV member 
States normally conduct these tests themselves; however, it is considered 
that, if the competent authority were to require these tests to be conducted 
by the applicant, this is in keeping with the provisions of Article 7(1), 
provided that: 

(a) the growing tests are conducted according to guidelines established 
by the authority, and that they continue until a decision on the application 
has been given; 

(b) the applicant is required to deposit in a designated place, simul
taneously with his application, a sample of the propagating material represen
ting the variety; 

(c) the applicant is required to provide access to the growing tests 
mentioned under (a) by persons properly authorized by the competent authority. 

(2) A system of examination as described above is considered compatible 
with the UPOV Convention." 



[Present Text] 

Article 7 

[Official Examination of New Varieties; 
Provisional Protection] 

(1) Protection shall be granted only after 
examination of the new plant variety in the 
light of the criteria definad in Article 6. 
Such examination shall be ad'apted to each 
botanical genus or species having regard to 
its normal manner of reproduction or multi
plication. 

(2) For the purposes of such examination, 
the competent authorities of each country 
may require the breeder or his successor in 
title to furnish all the necessary informa
tion, documents, propagating material or 
seeds. 

(3) During the period between the filing 
of the application for protection of a new 
plant variety and the decision thereon, any 
member State of the Union may take measures 
to protect the breeder or his successor in 
title against wrongful acts .,by third parties. 
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[New Text] 

Article 7 

Official Examination of Varieties; 
Provisional Protection 

(1) [No change, except omit the words "new 
plant."] 

(2) [No change] 

(3) [No change, except omit the words "new 
plant."] 
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Comments on Article 8 

It is proposed that this Article be redrafted so as to consist of only one 
paragraph which would, however, include the main contents of paragraphs (1) and 
(2) of the present text. It seems to be unnecessary to state expressly (as does 
paragraph (3) of the present text) that member States may fix different periods 
of protection for different classes of plants since no provision of the Conven
tion obliges the member States to fix the same period for all classes of plants. 



[Present Text] 

Article 8 

[Period of Protection] 

(1) The right conferred on the breeder of a 
new plant variety or his successor in title 
shall be granted for a limited period. This 
period may not be less than fifteen years. 
For plants such as vines, fruit trees and 
their rootstocks, forest trees and ornamen
tal trees, the minimum period shall be eight
een years. 

(2) The period of protection in a member 
State of the Union shall run from the date 
of the issue of the title of protection. 

(3) Each member State of the Union may 
adopt longer periods than those indicated 
above and may fix different periods for 
some classes of plants, in order to take 
account, in particular, of the requirements 
of regulations concerning the production 
and marketing of seeds and propagating ma
terial. 
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[New Text] 

Article 8 

Period of Protection 

The right conferred on the breeder or 
his successor in title shall be granted for 
a limited period. This period may not be 
less than fifteen years, computed from the 
date of issue of the title of protection. 
For vines, fruit trees and their rootstocks, 
forest trees, ornamental trees and similar 
plants, the minimum period shall be not 
less than eighteen years computed from the 
said date. 
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Comments on Article 9 

It is proposed that the two paragraphs of the present text be numbered and 
that the words "new varieties" be replaced by "the variety." As far as the 
deletion of the word "new" is concerned, see the Observation under Article 1(1). 
The use of the singular and the definite article would improve the text since the 
existing wording could be interpreted as covering only restrictions made in order 
to ensure the widespread distribution of new varieties in general rather than such 
distribution of a specific variety. 



[Present Text) 

Article 9· 
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[Restrictions in the Exercise 
of Rights Protected) 

The free exercise of the exclusive right 
accorded to the breeder or his successor in 
title may not be restricted otherwise than 
for reasons of public inter-est. 

When any such restriction is made in 
order to ensure the widespread distribution 
of new varieties, the member State of the 
Union concerned shall take all measures 
necessary to ensure that the breeder or his 
successor in title receives equitable remu
neration. 

0041 
[New Text] 

Article 9 

Restrictions in the Exercise 
of Riahts Protected 

(l) [No change, except that the paragraph 
should receive a number, namely "(1) .") 

(2) When any such restriction is made in 
order to ensure the widespread distribution 
of the variety, the member State of the 
Union concerned shall take all measures 
necessary to ensure that the breeder or his 
successor in title receives equitable re
muneration. 
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Comments on Article 10 

Ad paragraph (l): No amendment is proposed in this paragraph. 

Ad paragraph (2): The only amendment proposed is to omit the word "new." For 
explanations, see the Observation under Article l(l). 

Ad paragraph (3): The only amendment proposed is to omit, in subparagraph (a), 
the word "new." For explanations, see the Observation under Article l(l). 

Ad paragraph (4): No amendment is proposed to this paragraph. 



[Present Text) 

Article 10 

[Nullity and Forfeiture 
of the Rights Protected) 

(1) The right of the breeder shall be de
clared null and void, in accordance with the 
provisions of the national L3.w of each mem
ber State of the Union, if it is established 
that the conditions laid down in subpara
graphs (a) and (b) of paragraph (1) of Ar
ticle 6 were not effectively complied with 
at the time when the title of protection was 
issued. 

(2) The breeder or his successor in title 
shall forfeit his right when he is no longer 
in a position to provide the competent au
thority with reproductive or propagating 
material capable of producing the new va
riety with its morphological and physiolo
gical characteristics as defined when the 
right was granted. 

(3) The right of the breeder or his suc
cessor in title may become forfeit if: 

(a) after being requested to do so and 
within a prescribed period, he does not pro~ 
vide the competent authority with the repro
ductive or propagating material, the docu
ments and the information deemed necessary 
for checking the new variety, or he does not 
allow inspection of the measures which have 
been taken for the maintenance of the va
riety; or 

(b) he has failed to pay within the 
prescribed period such fees as may be pay
able to keep his rights in force. 

(4) The right of the breeder may not be 
annulled and the right of the breeder or his 
successor in title may not become forfeit 
except on the grounds set out in this Ar
ticle. 
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(1) 

(2) 

(3) 

(4) 

004·3 

[New Text] 

Article 10 

Nullity and Forfeiture 
of the Rights Protected 

[No change) 

[No change, except omit the word "new.") 

[No change, except omit the word "new.") 

[No change) 
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Comments on Article 11 

Ad paragraph (1): The only amendment proposed is to omit the word "new." For 
explanations, see the Observation under Article 1(1). 

Ad paragraph (2): No amendment is proposed in this paragraph. 

Ad paragraph (3): The only amendment proposed is to omit the word "new." For 
explanations, see the Observation under Article 1(1). 



[Present Text] 

Article 11 

[Free Choice of the Member State in Which the 
First Application is Filed; Application in 

Other Hember States; Independence of 
Protection in Different Member States] 

(1) The breeder or his successor in title 
may choose the member State of the Union in 
which he wishes to make his first applica
tion for protection of his right in respect 
of a new variety. 

(2) The breeder or his successor in title 
may apply to other member States of the Uni
on for protection of his right without wait
ing for the issue to him of a title of pro
tection by the member State of the Union in 
which he made his first application. 

(3) The protection applied for in different 
member States of the Union by natural or 
legal persons entitled to benefit under this 
Convention shall be independent of the pro
tection obtained for the same new variety in 
other States whether or not such States are 
members of the Union. 
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[New Text] 

Article 11 

Free Chpice of the Member State in Which the 
First Application is Filed; Application in 

Other Member States; Independence of 
Protection in Different Member States 

(1) [No change, except omit the word "new."] 

(2) [No change] 

(3) [No change, except omit the word "new."] 
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Comments on Article 12 

Ad paragraph (1): The only amendment proposed is to omit the word "new." For 
explanations, see the Observation under Article ltl). 

Ad paragraph (2): The only amendment proposed in the English version is to omit 
the word "new"; for explanations, see the Observation under Article 1(1). In 
the French and German versions, it is proposed that the words "de !'obtention" 
and "der Zlichtung" be·replaced by the words "de la vari€t€" and "der Sorte," 
respectively. 

Ad paragraph (3): It is proposed to add to this paragraph a sentence (starting 
with the word "Nevertheless"). The new sentence would allow member States to 
shorten, in two cases, the four-year period which is normally granted to applicants 
benefiting from the right of priority for furnishing any "additional document" 
(that is, other than the certified copy of the priority application) and "material" 
(that is, a sample of the variety) to the office with which the subsequent applica
tion is filed. 

The first case in which this four-year period could be shortened is the case 
where the priority application has been rejected or withdrawn. In this case, it 
is almost certain that the authority with which the priority application has been 
filed will destroy all or most documents or material, received from the applicant, 
some time after that rejection or withdrawal has taken place. Such destruction 
means that neither the 6ffice with which the subsequent application has been filed 
nor courts or private parties in the country of the subsequent application can re
ly, as on a possible source of evidence, on the files, the growing fields, the 
reference collections or the sample collections of the office with which the 
priority application has been filed, should the validity of the priority claim 
be under dispute. Under such circumstances, the office of the subsequent filing 
should be given a chance to ask for samples of the propagating material immediately 
because the sooner the applicant is obliged to furnish them the more likely it is 
that they will be the same as those which were given to the office with which the 
priority application was filed. 

The second case is the case where the office with which the subsequent appli
cation has been filed does not perform official growing tests. It can be assumed 
that such office will normally only demand small quantities of propagating material 
for recording purposes (as for instance demanded by paragraph (1) (b) of the state
ment agreed upon to Article 7), quantities which the applicant will easily be able 
and prepared to deposit much sooner than at the expiration of the four-year period. 
It also can be expected that these States do not demand the transmission of a great 
amount of additional documentation. It finally must be taken into account that 
in these States the official authority entrusts its tasks to perform growing tests 
to the applicant. In a system of this kind, it should be ensured that the official 
authority receives the result of these tests as soon as possible and not only after 
the four-year time limit. 



[Present Text] 

Article 12 

[Right of Priority] 

(1) Any breeder or his successor in title 
who has duly filed an application for pro
tection of a new variety in one of the mem
ber States of the Union shall, for the pur
poses of filing in the other member States 
of the Union, enjoy a right of priority for 
a period of twelve months. ~his period 
shall run from the date of f:iling of the 
first application. The day of filing shall 
not be included in such period. 

(2) To benefit from the provisions of the 
preceding paragraph, the further filing must 
include an application for protection of the 
new variety, a claim in respect of the pri
ority of the first application and, within a 
period of three months, a copy of the docu
ments which constitute that application, cer
tified to be a true copy by the authority 
which received it. 

(3) 
shall 
after 
ority 
State 

The breeder or his successor in title 
be allowed a period of four years 
the expiration of the period of pri
in which to furnish, to the member 
of the Union with which he has filed 

an application for protection in accordance 
with the terms of paragraph (2), the addi
tional documents and material required by 
the laws and regulations of that State. 

(4) Such matters as the filing of another 
application or the publication or use of 
the subject of the application, occuring 
within the period provided for in para
graph (1), shall not constitute grounds for 
objection to an application filed in accor
dance with the foregoing conditions. Such 
matters may not give rise to any right in 
favour of a third party or to any right of 
personal possession. 
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C0£t 7 

[New Text] 

Article 12 

Right of Priority 

(1) [No change, except omit the word "new."] 

(2) [No change, except omit the word "new."] 

(3) The breeder or his successor in title 
shall be allowed a period of four years 
after the expiration of the period of pri
ority in which to furnish, to the member 
State of the Union with which he has filed 
an application for protection in accordance 
with the terms of paragraph (2), the addi
tional documents and material required by 
the laws and regulations of that State. 
Nevertheless, that State may require the 
additional documents and material to be 
furnished, within an adequate period speci
fied by its laws and regulations, in cases 
where: 

(i) the application whose priority is 
claimed is rejected or withdrawn; 

(ii) the examination of the variety 
pursuant to the application for protection 
in that State does not comprise official 
growing tests. 

(4) [No change] 
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Comments on Article 13 

Ad paragraph (1): The only amendment proposed is to omit the word "new." For 
explanations, see the Observation under Article 1(1). 

Ad paragraph (2): It is proposed to delete the word "new"; for explanations, 
see the Observations under Article 1(1). Furthermore, it is proposed that the 
expression "existing varieties" be put into the singular in view of the fact that 
any given denomination normally designates only one--and not several--varieties. 
Finally, it is proposed to combine both subparagraphs in one paragraph. 

It is to be noted that the rule contained in this paragraph and according to 
which a denomination "may not consist solely of figures" may suffer an exception, 
namely, where the proP;Osed new Article 36A (see there) applies. 

Ad paragraph (3) in the present text (paragraph (4) in the new text): It is 
proposed that this paragraph be amended in two respects. 

According to the present text, any applicant who wishes to use as a denomina
tion a sign which is one of his trade marks, is obliged to undertake to renounce 
his right to the trade mark and--when he does not comply with this obligation--he 
may not, as from the time of the registration of the denomination, continue to 
assert his right to the trade mark, in respect of products identical or similar to 
the plant variety. It is proposed that the applicant should not be compelled to 
renounce the right to his trade mark, but that he be only prevented to assert it 
in respect of the above-mentioned products. The proposed solution would simplify 
the procedure before the plant.variety rights offices of member States since such 
offices would no longer be required to demand the applicant to renounce his right 
in a trade mark and the applicant would no longer be requ.ired to attach such a 
declaration of renunciation to his application. At the same time, the proposed 
amendment would lead to a harmonization of the procedure before the various offices 
since, at present, different undertakings are demanded from the breeders in the 
various member States under those provisions of the national laws which implement 
the renunciation procedure.* 

The other proposed amendment would consist in the following. The present 
text provides, in effect, that the applicant who continues to use the denomination 
as a trade mark cannot assert his right to the trade mark (as far as certain pro
ducts are concerned) in any member State; the proposed new text would limit the 
application of this sanction to those member States, in which the genus or species 
to which the variety in question belongs is eligible for protection. The reason 
for such an amendment lies in the belief that it seems not to be justified to de
prive the applicant of the rights and advantages conferred upon him by a trade mark 
in member States in which he is not in the position to enjoy plant variety pro
tection because such protection is simply not available, as the national laws do 
not offer the possibility of protection to the genus or species in question. In 
such States, because of the lack of plant variety protection, breeders can neither 
control the sale of propagating material of their varieties nor enforce the pay
ment of royalties for their use; they should, in such States, at least not be 
deprived to exercise any rights they may derive from their trade marks when their 
varieties are sold under such marks. 

*OBSERVATION: This proposal is different from the draft amendment agreed upon 
by the Committee of Experts in its fifth session. That draft amendment con
sisted of replacing "to renounce his right" by "not to continue to assert his 
right." However, it would seem preferable to do away altogether with there
quirement to file an express undertaking since such a requirement only burdens 
the procedure both for the applicant and the offices. The legal effect of the 
provision would nevertheless remain unchanged: the right to the trade mark can
not be asserted. 



[Present Text) 

Article 13 

[Denomination of New Varieties of Plants) 

(1) A new variety shall be given a denomi
nation. 

(2) Such denomination must enable the new 
variety to be identified; :',i.n particular, it 
may not consist solely of figures. 

The denomination must not be liable to 
mislead or to cause confusion concerning the 
characteristics, value or identity of the 
new variety or the identity of the breeder. 
In particular, it must be different from 
every denomination which designates, in any 
member State of the Union, existing vari
eties of the same or a closely related bota
nical species. 

(3) The breeder or his successor in title 
may not submit as the denominat~on of a new 
variety either a designation in respect of 
which he enjoys the protection, in a member 
State of the Union, accorded to trade marks, 
and which applies to products which are iden
tical or similar within the meaning of trade 
mark law, or a designation liable to cause 
confusion with such a mark; unless he under
takes to renounce his right to the mark as 
from the registration of the denomination of 
the new variety. 

If the breeder or his successor in title 
nevertheless submits such a denomination, he 
may not, as from the time when it is registe
red, continue to assert his right to the 
trade mark in respect of the above-mentioned 
products. 

(4) The denomination of the new variety 
shall be submitted by the breeder or his 
successor in title to the authority referred 
to in Article 30. If it is found that such 
denomination does not satisfy the require
ments of the preceding paragraphs, the 
authority shall refuse to register it and 
shall require the breeder qr his successor 
in title to propose another denomination 
within a prescribed period.· The denomina
tion shall be registered at the same time as 
the title of protection is issued in accor
dance with the provisions of Article 7. 

(5) A new variety must be submitted in mem
ber States of the Union under the same deno
mination. The competent authority for the 
issue of the title of protection in each 
member State of the Union shall register the 
denomination so submitted, unless it con
siders that denomination unsuitable in that 
State. In this case, it may require the 
breeder or his successor in title to submit 
a translation of the original denomination 
or another suitable denomination. 
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[New Text) 

Article 13 

Denomination of Varieties of Plants 

(1) [No change, except omit the word "new."] 

(2) Such denomination must enable the vari
ety to be identified; in particular, it may 
not consist solely of figures. The denomi
nation must not be liable to mislead or to 
cause confusion concerning the character
istics, value or identity of the variety or 
the identity of the breeder. In particu
lar, it must be different from every deno
mination which designates, in any member 
State of the Union, an existing variety of 
the same or. a closely related botanical spe
cies. 

(4) If the breeder or his successor in 
title submits as the denomination of the 
variety either a designation in respect of 
which he enjoys the protection accorded to 
trade marks, and which applies to products 
which are identical or similar within the 
meaning of trade mark law, or a designation 
liable to cause confusion with such a mark, 
he may not, as from the time when it is re
gistered, continue to assert his right to 
the trade mark, in respect of the above
mentioned products, in any member State of 
the Union applying the provisions of the 
Convention to the genus or species to which 
the variety belongs. 

(3) [Same as paragraph (4) of the present 
text, except omit the word "new.") 

(5) A variety must be submitted in member 
States of the Union under the same denomi
nation except in a member State in which 
this denomination will be unsuitable. The 
competent authority for the issue of the 
title of protection in each member State of 
the Union shall register the denomination 
so submitted, unless it considers that deno
mination unsuitable in that State. In this 
case, it may require the breeder or his suc
cessor in title to submit a translation of 
the original denomination or another suit
able denomination. 



0050 

[Comments on Article 13, continued) 
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It is proposed to interchange paragraphs (3) and (4) in the new text in view 
of the fact that the case treated in paragraph (3) of the present text would no 
longer be a reason for a national authority to refuse registering a proposed de
nomination. 

Ad paragraph (4) in the present text (paragraph (3) in the new text): The only 
amendment proposed is to omit the word "new." For explanations, see the Observa
tion under Article 1(1). 

Ad paragraph (5): It is proposed to omit the word "new"; for explanations, see 
the Observation under Article 1(1). 

It is proposed to add to the first sentence "except in a member State in which 
this denomination will be unsuitable." This amendment would. give the breeder the 
possibility to depart from the general rule according to which the denomination 
must be the same in all member States. A denomination in a given member State 
could be "unsuitable," for example, if, in the language of that State, the word 
from which the denomination consists, would have an offensive meaning. 

Ad paragraph (6), first subparagraph, in the present text (paragraph (6) in the 
new text): The only amendment proposed is to omit the word "new." For explanations, 
see the Observation under Article 1(1). 

Ad paragraph (6), second subparagraph, in the present text (paragraph (7) in the 
new text): The only amendment proposed is to omit the word "new." For explana
tions, see the Observation under Article 1(1). 

Ad paragraph (7) in the present text (paragraph (8) in the new text): For reasons 
similar to those stated in connection with the proposed new text for paragraph (4), 
it is proposed to restrict the application of this paragraph to member States 
in which the genus or species to which the variety in question belongs is eligible 
for protection. This result is achieved by inserting words to the said effect. 

Ad paragraph (8) in the present text (paragraph (9) in the new text): It is pro
posed to delete the word "new"; for explanations, see the observation made under 
Article 1(1). 

Two changes are proposed to subparagraph (b) of this paragraph. First, it 
is suggested to delete the first sentence according to which the denomination of 
the new variety shall be regarded as a generic name for that variety. This state
ment would not be compatible with the proposed new paragraph (3) according to which 
a breeder can enjoy trade mark protection in a member State for a denomination which 
is registered in another member State of the Union as variety denomination, provided 
that the variety belongs to a genus or species not eligible for protection in the 
first mentioned member State. Second, the subparagraph, as amended, should ensure 
that in member States, in which the genus or species to which a variety belongs is 
not eligible for protection, the breeder himself or the successor in title can 
still obtain trade mark protection for the variety denomination which is registered 
for that variety in another member State of the Union. Only persons other than the 
breeder or his successor in title are barred from obtaining trade mark protection in 
~member State for such denomination for the products mentioned in this paragraph. 

Ad paragraph (9) in the present text (paragraph (10) in the new text): The only 
amendment proposed it to omit the word "new." For explanations, see the Observa
tion under Article 1(1). 

Ad paragraph (10) in the present text (paragraph (11) in the new text): It is 
proposed to omit the word "new"; for explanations, see the Observation under 
Article 1(1). Furthermore, "paragraph (7)" has to be replaced by "paragraph (8)" 
and the words "if need be" have to be deleted as superfluous. 
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[Article 13, continued] 

(6) When the denomination of a new variety 
is submitted to the competent authority of a 
member State of the Union, the latter shall 
communicate it to the Office of the Union 
referred to in Article 15, which shall noti
fy it to the competent authOrities of the 
other member States of the Union. Any mem
ber State of the Union may address its ob
jections, if any, through the said Office, 
to the State which communicated the denomi
nation. 

The competent authority of each member 
State of the Union shall notify each regis
tration to the Office of th~ Union, which 
shall inform the competent authorities of 
the other member States of the Union. Regis
trations shall also be communicated by the 
Office to the member States of the Paris 
Union for the Protection of Industrial Pro
perty. 

(7) Any person in a member State of the 
Union who offers for sale or markets repro
ductive or vegetative propagating material 
of a new variety shall be obliged to use the 
denomination of that new variety, even afte·r 
the expiration of the protection of that 
variety, in so far as, in accordance with the 
the provisions of paragraph (10), prior 
rights do not prevent such use. 

(8) From the date of issue of a title of 
protection to a breeder or his successor in 
title in a member State of the Union: 

(a) the denomination of the new vari
ety may not be used, in any member State of 
the Union, as the denominat-ion of another 
variety of the same or a closely related bo
tanical species; 

(b) the denomination of the new vari
ety shall be regarded as the generic name 
for that variety. Consequently, subject to 
the provisions of paragraph (10), no person 
may, in any member State of the Union, apply 
for the registration of, or obtain protection 
as a trade mark for, a denomination identi
cal to or liable to cause confusion with such 
denomination, in respect of identical or sim
ilar products within the meaning of trade 
mark law. 

(6) [Same as the first subparagraph of para
graph (6) of the present text, except omit 
the word "new."] 

(7) [Same as the second subparagraph of 
paragraph (6) of the present text, except 
omit the word "new."] 

(8) Any person who, in a member State of 
the Union applying the provisions of the 
Convention to the genus or species to which 
the variety belongs, offers for sale or mar
kets reproductive or vegetative propagating 
material of the variety shall be obliged to 
use the denomination of that variety, even 
after the expiration of the protection of 
that variety, in so far as, in accordance 
with the provisions of paragraph (11), prior 
rights do not prevent such use. 

(9) From the date of issue of a title of 
protection to a breeder or his successor in 
title in a member State of the Union: 

(a) the denomination of the variety may 
not be used, in any member State of the 
Union, as the denomination of another va
riety of the same or a closely related bota
nical species; 

(b) subject to the provisions of para
graph (11), no person other than the breeder 
or his successor in title may, in any member 
State of the Union, apply for the registra
tion of, or obtain protection as a trade 
mark for, a designation identical to or 
liable to cause confusion with the denomi
nation of the variety, in respect of identi
cal or similar products within the meaning 
of trade mark law. The breeder or the suc
cessor in title may not apply for such regis
tration in States applying the provisions of 
the Convention to the gP.nus or species to 
which the variety belongs. 
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[Article 13, continued] 

(9) It shall be permitted, in respect of 
the same product, to add a trade mark to the 
denomination of the new variety. 

(10) Prior rights of third parties in respect 
of signs used to distinguish their products 
or enterprises shall not be affected. If, by 
reason of a prior right, the use of the deno
mination of a new variety is forbidden to a 
person who, in accordance with the provisions 
of paragraph (7), is obliged to use it, the 
competent authority shall, if need be, re
quire the breeder or his successor in title 
to submit another denomination for the new 
variety. 

(10) [Same as paragraph (9) of the present 
text, except omit the word "new."] 

(11) [Same as paragraph (10) of the present 
text, except omit (twice) the word "new," 
change "(7)" to "(8)" and delete "if need 
be."] 
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Comments on Article 14 

Ad paragraph (1): No amendment is proposed in this paragraph. 

Ad paragraph (2): No amendment is proposed in this paragraph. 



[Present Text) 

Article 14 

[Protection Independent of Measures Regulating 
Production, Certification and 1-larketing) 

(1) The right accorded to the breeder in pur
suance of the provisions of this Convention 
shall be independent of the measures taken by 
each member State of the Union to regulate the 
production, certification and marketing of 
seeds and propagating material. 

(2) However, such measures shall, as far as 
possible, avoid hindering the application of 
the provisions of this Convention. 
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[New Text) 

Article 14 

Protection Independent of Measures Regulating 
Production, Certification and Marketing 

(1) [No change) 

(2) [No change) 
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Comments on Article 34A 

This new Article would constitute a limited exception to the rule contained 
in the second sentence of Article 2(1). 

Ad paragraph (1): In the United States of America, two forms of plant breeders' 
rights are granted according to two different laws by two different authorities: 
special titles of plant protection are ·granted by the Plant Variety Protection 
Office for sexually reproduced plants on the basis of the Plant Variety Protection 
Act, whereas plant patents are granted by the Patent and Trademark Office for 
vegetatively reprod~ced plants on the basis of the Patent Act. These two forms 
of protection are the result of historical developments. It would be hardly possible 
to change this system, which is working satisfactorily. Its maintenance would cause 
no appreciable inconvenience for other member States of UPOV should the United States 
of America itself become such a member State. The proposed new provision would open 
the possibility for the United States of America to become a member State of UPOV 
without the need of changing its national law on this respect. 

Ad paragraph (2): This paragraph would allow the withdrawal of the notification 
provided for in paragraph (1). 



[Present Text] 
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[There is no Article 34A in the present text.] 

0057 

[New Text] 

Article 34A 

Exceptional Rules for the Protection 
Under Two Forms 

(l) Notwithstanding the provisions of para
graph (l) of Article 2, any State which, at 
the date of opening for signature of this 
Act, provides for protection under different 
forms for sexually reproduced and for vege
tatively propagated varieties, may continue 
to do so if, at the time of signing this Act 
or of depositing its instrument of ratifica
tion of or accession to this Act, it notifies 
the Secretary-General of the Union of this 
Act. 

(2) The said State may, at any time, notify 
the Secretary-General of the withdrawal of 
the notification it has made under paragraph (l). 
Such withdrawal shall take effect on the date 
which the State shall indicate in its notifi
cation of withdrawal. 
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Comments on Article 35 

This Article is intended to protect the interests of a breeder who has started 
the commercialization of a variety before knowing that such commercialization may 
destroy the novelty of the variety since he did not know in advance when the pro
vision of the Convention will be applicable to the genus and species to which such 
variety belongs. The present text makes an exception as to varieties (of recent 
creation) existing at the date of entry into force of the Convention in respect of 
the interested State; the proposed new text would make the exception as to varie
ties (of recent creation) existing at the date at which such State applies for the 
first time the provisions of the Convention to the genus or species to which the 
variety in question belongs. That date will be the date of entry into force of the 
Convention if the genus or species is among those which the State protects when 
it becomes a member ot the Union; it will be a later date if the genus or species 
is one to which the State extends protection later. 



[Present Text] 

Article 35 

[Transitional Limitation of the 
Requirement of Novelty] 
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Notwithstanding the provisions of Article 6, 
any member State of the Union may, without there
by creating an obligation for other member States 
of the Union, limit the requirement of novelty 
laid down in that Article, with regard to varie
ties of recent creation existing at the date of 
entry into force of this Convention in respect 
of such State. 
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[New Text] 

Article 35 

Transitional Limitation of the 
Requirement of Novelty 

Notwithstanding the provisions of Article 6, 
any member State of the Union may, without there
by creating an obligation for other member States 
of the Union, limit the requirement of novelty 
laid down in that Article, with regard to varie
ties of recent creation existing at the date at 
which such State applies the provisions of this 
Convention for the first time to the genus or 
species to which such varieties belong. 
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Comments on Article 36 

Ad paragraph (1) of the present text: That paragraph was intended to remedy a 
particular situat.ion which was feared to arise at the time of the entry into 
force of the Convention in a given State. The provisions of Article 36 have a 
close relationship to paragraphs (3) and (7) of Article 13. It is proposed that 
those paragraphs be changed. As a result of such change, at least paragraph (1) 
of the present Article 36 appears to become superfluous. It is therefore proposed 
that it be deleted. 

Ad paragraph (2) of the present text and the only paragraph of the new text: 
The changes proposed in this paragraph partly follow from the deletion of para
graph (1) of the present text. Furthermore, the changes parallel the changes 
proposed in Article 35. 



[Present Text] 

Article 36 

[Transitional Rules Concerning the 
Relationship Between Variety 

Denominations and Trade Marks] 

(1) If, at the date of entry into force of 
this Convention in respect of a member State 
of the Union, the breeder of a new variety 
protected in that State, or his successor in 
title, enjoys in that State the protection 
of the denomination of that variety as a 
trade mark for identical or similar products 
within the meaning of trade mark law, he may 
either renounce the protection in re&pect of 
the trade mark or submit a new denomination. 
If a new denomination has not been submitted 
within a period of six months, the breeder 
or his successor in title may not continue 
to assert his right to the trade mark for 
the above-mentioned products. 
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(2) If a new denomination is registered for 
the variety, the breeder or his successor in 
title may not prohibit the use of the previ
ous denomination by persons obliged to use it 
before the entry into force of this Conven
tion, until a period of one year has expired 
from the publication of the registration of 
the new denomination. 
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[New Text] 

Article 36 

Transitional Rule Concerning the Use 
of a Former Denomination 

[There would be no provision in the 
new text corresponding to paragraph (1) 
of the present text.] 

If, at the date at which a member State 
applies for the first time the provisions of 
this Convention to a genus or species to which 
a variety belongs, a new denomination is reg
istered for that variety, the breeder or his 
successor in title may not prohibit the use of 
the previous denomination by persons who were 
obliged to use it before the said date, until 
a period of one year has expired from the pub
lication of the registration of the new denomi
r.o.tion. 
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Comments on Article 36A 

This new Article would constitute a limited exception to that rule contained 
in Article 13(2) which provides that no denomination may "consist solely of 
figures." 

Ad paragraph (1): In a number of States which are interested in joining the Union, 
breeders are allowed to designate their varieties by a series of figures. Such de
nominations have become customary in those States, at least with respect to certain 
genera or species, and any prohibition to continue such practice would probably 
constitute, for those States, an unsurmountable obstacle to joining the Union. It 
is therefore proposed that such States be permitted to derogate from the provisions 
of Article 13(2). 

The proposed permission would be as restricted as possible. The admission 
of numerical denominations must be established practice and not merely sporadic 
or exceptional. Such practice must be determined ~t the date of opening of the 
revised Act for signature. This date has been preferred to the date of ratifica
tion or accession by a State in order to avoid that numerical denominations be 
made established practice between the date of opening for signature of the revised 
Act and the date of ratification or accession. 

Ad paragraph {2): This paragraph would allow the withdrawal of the notification 
provided for in paragraph (1). 



[Present Text] 

[There is no Article 36A in the present 
text] 
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[New Text] 

Article 36A 

Exceptional Rules for the Use of 
Denominations Consisting Solely of Figures 

(l) Notwithstanding the provisions of 
paragraph (2) of Article 13, any State 
which, at the date of opening for signa
ture of this Act, has the established prac
tice of admitting variety denominations 
consisting solely of figures, may continue 
such practice in respect of all or certain 
genera and species if, at the time of 
signing this Act or of depositing its in
strument of ratification or accession to 
this Act, it notifies the Secretary-Gene
ral of the Union of its intention to do so 
and, unless it intends to do so in respect 
of all genera or species, of the genera 
and species in respect of which it intends 
to continue the said practice. 

(2) The said State may, at any time, notify 
the Secretary-General of the withdrawal of 
the notification it has made under paragraph 
(l). Such withdrawal shall take effect on 
the date which the State shall indicate in 
its notification of withdrawal. 

[End of document] 


