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INTERNATIONAL UNION FOR THE PROTECTION OF NEW VARIETIES OF PLANTS
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COMMITTEE OF EXPERTS ON
THE INTERPRETATION AND REVISION OF THE CONVENTION

Fifth Session

Geneva, March 8 to 10, 1977

DRAFT REPORT
(Second Part: Discussions in the Absence of Observer Delegations)

prepared by the Office of the Union

INTRODUCTION

1. On March 10 and 11, 1977, the representatives of member States in the Commit-
tee of Experts on the Interpretation and Revision of the Convention (hereinafter
referred to as "the Committee") and observers from South Africa and from Switzerland
continued their discussions in private. The list of participants is attached in

the Annex to this report.

Adoption of the Agenda

2. The Committee adopted items 4 to 9 of the draft agenda appearing in document
IRC/V/1 Rev., subject to some amendments relating to the order in which various
items were to be dealt with.

Part I

DISCUSSION OF THE REVISION OF THE SUBSTANTIVE PROVISIONS
OF THE UPOV CONVENTION

Provisions of Two Forms of Protection (Special Title of Protection and Patent
(Article 2(1)*)

3. Discussions were based on paragraphs 3 to 10 of document IRC/V/2 and on para-
graph 1 of document IRC/V/12 (which summarizes the results of the discussions with
observer delegations representing non-member States and international non-
governmental organizations on the first two days of the fifth session).

4. Whereas the observer delegations had declared themselves in favor of the pro-
posal appearing in paragraph 9 of document IRC/V/2, leaving it to each member State
to recognize breeders' rights by the grant of a special title of protection or a
patent or both, the Committee, after a thorough discussion, expressed its prefer-
ence for the proposal appearing in paragraph 10 of that document, i.e., that, as-

* The Articles referred to in this document are Articles of the Convention.
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a general rule, the provision of Article 2(1), second sentence, be maintained and

States thus prohibited from providing more than one form of protection for one and
the same botanical genus or species, but that certain States, namely those which,

at a certain date (see paragraph 66 below) have a different national law, may, by

an express provision in the Convention, be entitled to continue to apply such na-

tional law.

5. The Committee also considered a proposal from the Delegation of France to add
to the second sentence of Article 2(1l) in its present wording the phrase "and for
one and the same type of propagation." This proposal was not adopted since the

Committee considered that different legal treatment of plants according to their
mode of propagation was a peculiarity of the law of the United States which had
developed historically and that it was unlikely that further States.would intro-
duce a similar system.

6. The Delegation of the Federal Republic of Germany underlined that the provi-
sion of two separate legal systems for the protection of new varieties was un-
desirable since it led to difficulties in other member States. Applicants in the
latter States could, for example, claim two different priorities, one based on a
first application filed under the patent law, the other based on a first applica-
tion filed under a plant variety protection law. States should therefore not be
encouraged to introduce two different systems, as would be the case if the possi-
bility was expressly provided for in Article 2(1).

Definition of a Variety (Article 2(2))

7. Discussions were based on paraéraphs 11 to 19 of document IRC/V/2 and para-
graph 2 of document IRC/V/12.

8. It was recalled that the definition of the term "variety" was considered
superfluous by the observer delegations, which had thus favored the deletion of
Article 2(2). This conclusion was endorsed by some delegations, which referred

to the fact that the Convention provided legal effects only for cases where a new
variety fulfills the conditions listed under Article 6. The Delegation of the
Netherlands took the view, however, that the definition of the term "variety" was
necessary since the expression was used in Article 6(1l) (a) where it was stated that
the new variety has to be different "from any other variety." 1In view of the latter
remark, the Committee agreed that the Convention should continue to contain a de-
finition and that Article 2(2) should be reworded as follows:

"(2) For the purposes of this Convention, the word "variety" may apply to
any assemblage of plants which is capable of cultivation and which satisfies
the requirements of subparagraphs (1) (c) and (d) of Article 6."

Annex to the Convention; Application of the Convention to a Minimum Number of
Genera of Species; National Treatment and Reciprocity (Article 4(3) to (5) and
Annex)

9. Discussions were based on paragraphs 20 to 27 of document IRC/V/2 and para-
graphs 3 to 6 of document IRC/V/12.

10. The Committee adopted the proposed new version of Article 4 as appearing in
paragraph 27 of document IRC/V/2, but decided that the reference to the Paris
Union for the Protection of Industrial Property--in other words, the latter part
of paragraph (6), beginning with the words "or to extend the benefit," and para-
graph (7)--be deleted as being superfluous.

Scope of Protection (Article 5)

11. Farmer's Privilege. Discussions were based on paragraph 32 of document
IRC/V/2 and paragraph 7 of document IRC/V/12.

12. The Committee maintained its view that it lay within the competence of mem-
ber States to define what was to be regarded as "commercial marketing" in their
domestic laws and that, for that reason, there seemed to be no need to amend the
Convention to take account of the provisions of the legislation of the United
States of America concerning the so-called "farmer's privilege."
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13. Extension of Protection to Cultivation. Discussions were based on paragraph
8 of document IRC/V/12.

14. As to the proposal of CIOPORA for the extension of the mandatory minimum

scope of protection provided by Article 5(1) of the Convention also to cultivation
for commercial purposes (see Annex I to document IRC/II1I/4), different views were
expressed. While one delegation considered that the practical effects of the pro-
tection granted along the lines of Article 5(1) of the Convention were certainly
unsatisfactory for breeders of vegetatively reproduced plants, another delegation
pointed out the special situation of breeders of flowers as compared, for instance,
with the situation of breeders of trees. It was also pointed out that the present
provisions were mainly disadvantageous to breeders because the import of plants

was not covered by the minimum scope of protection. The real problems could there-
fore be seen in the fact that, in some States where protection was granted for a
certain variety, plants of that variety could, without the authorization of the
breeder, be imported from non-member States of UPOV where no protection existed.

In the ensuing discussion, some delegations questioned whether the practical pro- .
blems were serious enough to justify any amendment of Article 5, which was the re-
sult of very thorough deliberations in the course of the drafting of the Convention
before 1961 and had to be understood as a compromise between diverging interests.
It was finally agreed that the Office of the Union would be asked to study the pro-
blem again, if necessary in contact with CIOPORA.

15. Protection of the Marketed Product. Discussions were based onvparagraph 33
of document IRC/V/2 and paragraph 9 of document IRC/V/12.

16. The Delegation of the Netherlands objected to an extension to the marketed
product of the minimum mandatory scope of protection provided for by Article 5(1)
of the Convention. Such extension was neither desirable nor practical for all
classes of plants and it would certainly be difficult, if not impossible, to ob-
tain parliamentary approval for it in the majority of the member States. Where
necessary, the extension could and should be achieved by the different member
States on the national level, species by species. The Delegation of the United
Kingdom supported the latter view and added that the opinion of the users should
also be taken into consideration. To some extent AIPH was representing the users,
but that was not sufficient since the group of breeders had a certain influence

in that organization, or at least in its Committee for Novelty Protection. It was
therefore agreed to see to it that an organization representlng the group of users
was represented in the Diplomatic Conference.

17. Sale of Plantlets. Discussions were based on paragraph 34 of document IRC/V/2
and on paragraph 11 of document IRC/V/12.

18. The Delegation of the Netherlands repeated its proposal for an amendment of
the Convention in such a way that the sale of plantlets fell under the scope of
protection in each member State. Such a proposal was necessary to keep abreast
of recent developments. The amendment might be achieved by simply deleting the
word "vegetative" at the beginning of the second sentence of Article 5(1). The
Vice Secretary-General pointed out that by deleting the word "vegetative" the
second sentence of Article 5(1) was prevented from being interpreted a contrario
in the sense that, in the case of sexually propagated plants, whole plants could
not be considered propagating material. He explained that no problem existed
where plantlets of a protected variety were grown from seed purchased from the
breeder. The problem existed only in cases where the grower of the plantlets had,
without the authorization of the breeder and without having paid royalties to the
breeder, multiplied the seed from which the plantlets were eventually grown. The
Committee left it to the Office of the Union to study the question in detail.

19. Commercial Multiplication. Discussions were based on paragraph 35 of docu-
ment IRC/V/2 and paragraph 12 of document IRC/V/12.

20. The Committee did not agree with the proposal of CIOPORA to replace in Arti-
cle 5(1) the words "for purposes of commercial marketing" by "commercial purposes"
since such new wording might prevent growers from saving seeds grown on their own
premises for use during the next season. It would not be possible to obtain par-
liamentary approval in most member States for such an extension of the scope of
the protection.
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Conditions Required for Protection (Article 6)

21. World Novelty Principle. Discussions were based on paragraph 37 of document
IRC/V/2, paragraphs 2 to 7 of document IRC/V/7 and paragraph 13 of document
IRC/V/12.

22, There seemed to be no problem as far as the "world novelty principle" was
concerned. The Office of the Union was asked, however, to study the questions
arising from section 102(d) of the Patent Act of the United States of America.

23. Expression "Important Characteristics." Discussions were based on paragraph
38 of document IRC/V/2 and on paragraph 14 of document IRC/V/12.

-

24. The Committee saw no need to change the wording of Article 6 (1) (a) as far as
the term "important characteristics" was concerned.

25. Sale of Propagating Material for Purposes of Experimentation. Discussions
were based on paragraph 39 of document IRC/V/2 and on paragraph 15 of document
IRC/V/12.

26. The Vice Secretary-General said that in his opinion the wording of Article

6 (1) (b) allowed member States to define those actions of the breeders which

were to be considered offers for sale or marketing, and therefore prejudi-

cial to novelty, as well as those actions of the breeders which were to be consid-
ered actions merely performed for experimental purposes and therefore not prejudi-
cial to novelty. He pointed out that already the present member States used their
own judgement in interpreting terms. such as "offer for sale," "marketing" and
"commercial," and he saw no reason why States acceding to the Convention in the .
future, like the United States of America, should not interpret those terms in
line with their own legal tradition. 1In addition, he had noted in the Committee's
discussions that the practices described by member States and some non-member
States differed mainly as far as borderline cases were concerned, such as the case
of marketing tests performed by canning factories, while there was little or no
difference in average cases. The Committee agreed, that there was no need to
amend Article 6(1) (b).

27. Period of Grace. Discussions were based on paragraphs 40, 42 and 43 of docu-
ment IRC/V/2 and on paragraph 16 of document IRC/V/12.

28. Six out of the seven member State delegations declared themselves in favor of
the proposal appearing in paragraph 43 of document IRC/V/2, which would permit
each member State to introduce a one-year period of grace.

29. Prior Commercialization in States Other than the State in which the Applica-
tion is Filed. Discussions were based on paragraphs 41 and 44 of document IRC/V/2
and on paragraph 17 of document IRC/V/12.

30. The Committee agreed that, in the case of trees and vines, the four-year
period provided for in Article 6(1) (b) should be extended to six years.

Nullity and Forfeiture of the Rights Protected (Article 10)

31. Discussions were based on paragraphs 51 to 58 of document IRC/V/2 and on para-
graph 22 of document IRC/V/12.

32. The Committee agreed that the case of a breeder, or another person with his
consent, intentionally selling propagating material fraudulently purporting to be
of the protected variety should not be included in Article 10 as a further ground
for forfeiture. Nor did there seem to be any need to introduce any other addi-
tional ground for nullity or forfeiture.

Validity of Priority Claim (Article 12(1) and (3))

33. Discussions were based on paragraphs 59 to 62 of document IRC/V/2 and on
paragraph 23 of document IRC/V/12.
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34. The proposal appearing in paragraph 62 of document IRC/V/2 was adopted by the
Committee.

Four-Year Period of Article 12(3) in the Case of States Not Undertaking Official
Growing Trials )

35. Discussions were based on paragraphs 8 and 9 of the Annex to document IRC/V/7.

36. The Committee, while understanding the difficulty encountered by the Delega-
tion of the United States of America showed reluctance to amend Article 12(3).

It considered that the four-year period available to an applicant claiming prior-
ity in another member State was of great advantage to the breeder and should not
be abandoned. As to the remark of the Delegation of the United States of America
that Article 12(3) and subparagraph (b) of the Statement Concerning Article 7 For-
mulated by the Committee (see Annex II of document IRC/V/2) were not compatible,
the Vice Secretary-General said that there was no real contradiction between the
two wordings. The conditions mentioned in the Statement were established for the
normal case of an application filed in States not undertaking official growing
tests. The provisions for the special case where the priority of an earlier ap-
plication in another State wasclaimed for such application--i.e., Article 12(3)--
was to be given preference according to the general interpretation rule that more
specific provisions had precedence over the general provision (lex specialis
derogat legi generali). The Delegation of the United Kingdom asked whether the
problem could not be solved by adding an Article to the Convention citing all pro-
visions of the Convention, including Article 12(3), which a member State need not
apply in cases where a patent was granted for the protection of a plant breeder's
right. The Committee saw no possibility at present of amending Article 12(3), but
left it to the Office of the Union to study the question in detail. .

Variety Denomination (Article 13)

37. Discussions were based on paragraphs 63 to 67 of document IRC/V/2 and on para-
graph 26 of document IRC/V/12.

38. Concerning the admission of denominations consisting solely of figures, the
majority of the Committee declared itself in favor of maintaining the present word-
ing of Article 13(2) and of including in the Convention a clause according to
which States which admitted such denominations as of a certain date (see paragraph
66, below) would be allowed to continue such practice.

39. The Committee rejected (i) the proposal for the deletion of the final part of
Article 13(3), beginning with the words "unless he undertakes to renounce,”

(ii) the proposal to replace the words "so submitted" in Article 13(5) by the words
"submitted in the member State of the Union where protection was applied for first,
(iii) the proposal to delete all references to trademarks, and (iv) the proposal

to delete or simplify the whole of Article 13.

40. The Committee agreed to insert both in paragraph (3) and in paragraph (7) of
Article 13 the words "applying the Convention to the genus or species concerned"
after "in a member State of the Union." Concerning Article 13(3) the Delegation of
the iWetherlands recalled that in some member States the applicant had to renounce
his right to the trademark, as required by the first subparagraph of that Article.
In other States, the applicant had only to declare that he renounced to assert his
rights to the trademark as from the time when the denomination was registered. It
proposed, and the Committee agreed, that the Convention should be amended in order
to require only that the applicant did not assert his right to the trademark, after
the latter's registration as a variety denomination.

41. The proposal to insert the words "in any member State of the Union applying
the Convention to the genus or species concerned" in the first sentence of Arti-
cle 13(8) (b) after the words "the denomination of the new variety shall" was con-
sidered to need further consideration and was left to be discussed at the Commit-
tee's next session.



IRC/V/14
page 6

Part II

DISCUSSION OF THE REVISION OF THE GENERAL TREATY LAW
AND TWO TRANSITIONAL PROVISIONS OF THE UPOV CONVENTION

Cooperation with Other Organizations (Article 25)

42. Discussions were based on paragraphs 2 to 4 of document IRC/V/3.

43. The Delegation of France proposed, and the Committee agreed, that Article 25
be redrafted as follows:

"In the event that the Union for the Protection of New Varieties of Plants
considers it necessary to establish technical and administrative cooperation
with another international organization, the procedures for such cooperation
shall be governed by rules established by the Government of the Swiss Con-
federation in agreement with the said organization and the said Union."

44, To explain this proposal the Delegation of France said that the Convention
was concluded for an unlimited duration and that, for that reason, the wording
should be flexible enough to cover all possible future developments. It seemed
therefore preferable not to restrict the provision to cooperation with WIPO as
proposed by the Office of the Union. However, it was mentioned that the proposal
was merely to update the existing reference, which was to BIRPI, to a reference
to WIPO, the successor of BIRPI. The question was raised by the Delegation of
France whether in view of the above provision it was acceptable for WIPO to have
the establishment of the rules for cooperation entrusted to the Swiss government.

Revision of the Convention (Article 27)

45. Discussions were based on paragraphs 5 to 11 of document IRC/V/3.

46. The Committee adopted the proposed new wording of Article 27(1) and (2) ap-
pearing in paragraph 7 of document IRC/V/3 after having agreed to the deletion of
the words "from time to time" in paragraph (l1). It furthermore agreed to retain

paragraph (3) (subject to changing the majority envisaged; see paragraph 72 below).

The Committee eventually decided that paragraph 4, containing rules for the entry
into force of the revised text of the Convention, should be deleted. It took the
view that the modalities of the entry into force of a revised text of the Conven-
tion should be fixed in the text itself.

47. The Committee did not approve of the introduction of a simplified procedure
for the revision of the administrative provisions of the Convention as proposed

by the Office of the Union in paragraph 11 of document IRC/V/3 (proposed new Arti-
cle 27A). However, in the course of the subsequent discussions, and on a proposal
made by the Delegation of France, the Office of the Union was asked to examine
whether such a simplified procedure could be introduced for any amendment of the
provision on the classes of annual contributions of member States. The Committee,
however, took the view that the Secretary-General should not, as suggested by the
Office of the Union, be given the authority in such a provision to propose amend-
ments since that was a task which according to the structure of UPOV was reserved
to the Council. 1In response to the remark of the Vice Secretary-General that a
right to make proposals for amendments in a simplified amendment procedure was.
given to the highest official in other treaties containing provisions for such a
procedure, particularly in the Paris Convention for the Protection of Industrial
Property, the Patent Cooperation Treaty and the Strasbourg Agreement Concerning
the International Patent Classification (see the Annex to document IRC/V/3), it
was replied that the Unions to which the treaties mentioned by the Vice Secretary-
General applied were different in structure in so far as they had no Council.

They had established only organs called assemblies or executive committees for the
performance of the tasks for which the Council was competent in UPOV.

Accession of Non-Member States (Article 32(3))

48. Discussions were based on paragraphs 12 to 14 of document IRC/V/3 and para-
graphs 26 to 30 of document IRC/V/5.
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49. The Delegation of France declared itself in favor of maintaining the admis-
sion procedure provided for under Article 32(3) in its present wording. The
President of the Council reported that, when questioned by him, the representa-
tives of Sweden, South Africa and the United States of America had denied that the
admission procedure had caused or would cause them any embarrassment. He added
that the essentially technical nature of the UPOV Convention and the fact that
some of its provisions aimed at a close harmonization of the laws of member States
and that the present member States wished a certain technical level to be main-
tained within the Union required that applying States should submit to an admis-
sion procedure during which the legal provisions which they intended to introduce
were examined. Such procedures were not unusual in international treaties, and

in this respect the International Telecommunication Union and the Organization for
Economic Cooperation and Development certification systems were cited. The Dele-
gation finally mentioned that the experience gained so far from States wishing to
accede to the UPOV Convention had proved the need for the procedure provided for
under Article 32(3) of the Convention. In a number of cases legal provisions
drafted by States wishing to accede to the UPOV Convention had not been considered
sufficient when tirst examined by UPOV.

50. The Secretary-General recalled the arguments (developed in the documents pre-
sented to the Committee) in favor of abandoning the admission procedure.

51. The Delegation of the United Kingdom indicated that the Foreign and Common-
wealth Office of its country had, in a first statement, expressed the view that
the procedure provided for in Article 32(3) was indeed outdated and might be in-
terpreted in other parts of the world as a relic. of the old days of colonial rule
or of superior thinking of members of a selected group of States. The Delegation
itself was, however, somewhat startled by the fact that some drafts of national
laws presented by States wishing to accede to the UPOV Convention had shown basic
defects and he wondered, in the light of that experience, whether UPOV could main-
tain its standards once the admission procedure was abolished. The Delegation of
Sweden stated that the Ministry of Justice of its country had expressed a favorable
view on the deletion of Article 32(3). The Delegation of Denmark also declared
itself in favor of such deletion.

52. In the context of this discussion the representative of the French Ministry

of Foreign Affairs asked whether intermediate solutions could be adopted, for in-
stance the replacement of the admission procedure by a provision imposing an obli-
gation on States wishing to accede to the UPOV Convention to enter into consulta-
tions with UPOV on their intended legislation. A more flexible solution of such

a kind could achieve the same effect without making the right to accede to the Con-
vention formally dependent on a favorable decision of the UPOV Council. This idea
was favored by the Delegations of Belgium, the Netherlands and Sweden.

53. The discussion on those questions continued when the draft Rules of Procedure
were considered. For the conclusions, see paragraphs 78 and 80 below.

Signature, Ratification; Accession; Entry Into Force; Closing of Earlier Texts;
Relations Between States Bound by Different Texts (Article 31, New Articles 32A
and 32B)

54. Discussions were based on paragraphs 23 to 44 of document IRC/V/5.

55. The Committee adopted the proposed Articles 32A and 32B as appearing in doc-
ument IRC/V/5, paragraphs 31 and 40, respectively. Article 31 was discussed in
connection with the proposed Rules of Procedure of the Diplomatic Conference (see
paragraph 78, below).

Communications Indicating the Genera and the Species Eligible for Protection
(Article 33)

56. Discussions were based on paragraph 45 of document IRC/V/5.

57. The Committee agreed that in the amended version of Article 33 (2) the words
"at least thirty days before its decision takes effect" should be replaced by
"without undue delay" or a similar phrase.
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Territories (Article 34)

58. Several delegations said that they wished to consult their Ministries of
Foreign Affairs on the proposal to delete Article 34 contained in paragraph 46 and
referred to in paragraph 47 of document IRC/V/5. Others agreed that the said
Article should be deleted.

Depositary Functions

59. Discussions were based on paragraphs 20 to 22 of document IRC/V/5.

60. Those paragraphs propose that the depositary functions be entrusted to the
Secretary-General of UPOV.

61. The Delegation of France stated that the French authorities were not in favor
of entrusting the function of depositary for signed treaties or instruments of
ratification or accession to a civil servant of an international organization. It
took the view that such a practice was acceptable for treaties concluded under the
auspices of an organization such as the United Nations or the World Intellectual
Property Organization, but not for functions deriving from the UPOV Convention,
which had been prepared on an intergovernmental level. -

62. The Delegations of Belgium, Denmark, the Netherlands, Sweden, the United Kinadom
and Switzerland declared that they were in favor of entrusting the Secretary-General
with the depositary functions. The Delegation of the Federal Republic of Germany
reserved its position until the Committee's next session. The Delegation of France
then mentioned the possibility of adopting a compromise solution according to which
the instruments of ratification or accession would be deposited with the Secretary-
General through the Government of the Swiss Confederation.

63. 1In conclusion, it was agreed that the final decision should be taken in a
later session.

Transitional Provisions (Articles 35 and 36)

64. The Committee adopted the new wording proposed for Articles 35 and 36(1l) ap-
pearing in paragraph 24 of document IRC/V/3.

Reservations (Article 39)

65. Discussions were based on paragraph 51 of document IRC/V/5.

66. The Committee agreed that Article 39 should not be amended, and therefore
that no reservations would be permitted. Any authorization for certain States to
derogate from a general rule of the UPOV Convention should be embodied in a spe-
cial Article. Preferably, and where possible, such authorization should be made
dependent on the fact that, in the State which is to benefit from the exception,
national legislation of a certain character or a specific national practice exists
at the time of the opening of the revised Act for signature or at the time when
the new Act is ratified, or acceded to, by that State.

Duration and Denunciation of the Convention (Article 40)

67. Discussions were based on paragraphs 52 to 55 of document IRC/V/5.

68. Article 40 as proposed in paragraph 52 of that document was adopted by the
Committee subject to the final approval of the general proposal to entrust the
Secretary-General of UPOV with the depositary functions.

Copies; Languages; Notifications (Article 41)

69. Discussions were based on paragraphs 56 to 59 of document IRC/V/S5.
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70. The Committee decided that the new text of the Convention should be drawn up
in the French, English and German languages, the French text prevailing in case
of any discrepancy among the various texts.

Majorities Required for Decisions of the Council (Article 22 as Amended by
Article I of the Additional Act)

71. Discussions were based on paragraph 17 to 20 of document IRC/V/3.

72. The Committee agreed to the proposal made by the Office of the Union in para-
graph 20 of that document that only two majorities be provided for decisions of
the Council--a simple majority and a three-quarters majority--and that those ma-
jorities be fixed in Article 22 only. The question was asked whether as in the
present ‘text of the Convention in some places a quorum should be . reguired and it
was proposed to provide that decisions of the Council could be taken only if three-
quarters of the member States were present. The Vice Secretary-General said that
such a quorum might give rise to difficulties once the Union had a larger number
of member States. It was also suggested that the Council be authorized to estab-
lish in its internal rules a quorum for all or special types of Council decisions
and to provide in the Convention that for a Council decision fixing a quorum to

be valid three-quarters of the member States had to be present when the decision
was taken.

Finances (Article 26 as Amended by Article Ii of the Additional Act)

73. The Delegation of the United Kingdom asked what guarantees, if any, existed

to ensure that each country would .choose the contribution class commensurate with
its capacity to pay. The Secretary-General replied that the present system con-

tained no such guarantees, but had so far worked quite satisfactorily. He could

not, however, exclude the possibility that a change in the system might be neces-
sary in future.

74. In this connection, the Secretary-General drew the Committee's attention to
the letter from the Luxembourg authorities in which it was suggested that the con-
tribution classes be revised in view of the fact that even the lowest contribution
possible was too high for States like Luxembourg, especially when compared with
the contributions to be paid by bigger countries. The Secretary-General pointed
out that the ratio between the lowest and the highest contribution under the UPOV
Convention was 1 to 5, that under the WIPO Convention it was 1 to 25 and in the
United Nations it was 1 to 1,250.

75. The Delegation of France mentioned the possibility of introducing an Article
in the Convention which would empower the Council to amend Article 26(2) by a
simplified procedure (see paragraph 47 above). The Delegation of the Netherlands
suggested that Article 26(5) be amended in such a way that the Council could re-
duce the contribution of a State to an amount or at a rate considered appropriate.
The Committee finally decided that the question should be reconsidered at its next
session.

Part III

DISCUSSION OF ORGANIZATIONAL QUESTIONS
FOR THE DIPLOMATIC CONFERENCE

76. Discussions were based on paragraphs 6 to 18 and 23 of document IRC/V/5 and
its Annex.

Date and Duration of Conference

77. The Committee agreed that the Diplomatic Conference should take place within
the period from October 3 to 26, 1978. The exact duration ought to be fixed once
the degree of preliminary agreement on the proposed amendments between the parti-
cipating States was known. The budget for 1978 should provisionally be based on
the assumption that the Conference would last for two weeks.
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Rules of Procedure of the Diplomatic Conference; Status of Non-Member States

78. The Committee agreed that no Special Observer Delegation status should be
provided for in the Rules of Procedure of the Diplomatic Conference. Any State
represented in the Diplomatic Conference should be allowed to sign the revised
Act and, having signed it, to ratify it without admission procedure. As to the
other States, the Office of the Union was asked to analyze the usefulness of a
possible obligation, to which such States would be subject; to present their leg-
islation for advice, to the Council, before they deposited their instruments of
accession to the Convention.

79. The Secretary-General proposed, and the Committee agreed, that Rule 47(2) be
redrafted so as to provide that the Conference may amend the Rules of” Procedure
except for Rules 33 and 47, and that the adoption of any amendment would require
a majority of three-quarters of the votes cast by the Member Delegations present
and voting.

80. Subject to what is said in the two preceding paragraphs, the Committee ap-
proved the Preliminary Draft of the Provisional Rules of Procedure of the Diplo-
matic Conference and the proposal for Article 31 of the Convention.

International Organizations Invited to the Conference

8l. As far as the intergovernmental organizations are concerned, the Committee
agreed that WIPO, FAO, ISTA, OECD, ECC (Commission and Council) and EFTA should
be invited to the Conference.

82. As to the non-governmental organizations, the Committee agreed that, in addi-
tion to AIPPI, ASSINSEL, AIPH; CIOPORA, FIS and ICC, the International Commission
for the Nomenclature of Cultivated Plants of the International Union of Biological
Sciences as well as an international organization representing the users of vari-
eties, which is still to be determined, should be invited. ’

Social Program of the Diplomatic Conference

83. The Committee agreed to the proposal appearing in paragraph 12 of document
IRC/V/5.

Budget of the Diplomatic Conference

84. The Secretary-General was asked to enter the necessary items in the draft
budget to be presented to the Council at its next session.

Part IV

CONSIDERATION OF SOME DRAFTING QUESTIONS CONCERNING THE
AUTHENTIC FRENCH TEXT AND THE OFFICIAL TRANSLATIONS IN
ENGLISH AND GERMAN OF THE UPOV CONVENTION

85. Discussions were based on document IRC/V/4.

Proposal for Clarifying Certain Provisions in All Languages

86. It was pointed out that the question raised by the Office of the Union on
Article 4(4) (paragraphs 5 to 9 of document IRC/V/4) did not need to be discussed
in view of the Committee's decision to delete the reference to the Paris Union
for the Protection of Industrial Property (see paragraph 10, above).
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87. The Committee agreed that paragraphs (2) and (3) of Article 8 should be de-
leted and that the second sentence of paragraph 8(l) should be redrafted to state
that the period must not expire earlier than fifteen years after the date of is-
sue of the title of protection (see paragraphs 10 to 13 of document IRC/V/4). '

88. The Committee approved the proposed improvement of Article 13(2) (paragraph
17 of document IRC/V/4). .

Proposal Concerning the Authentic French Text Which has Repercussions on the
German Translation L

89. In connection with the suggestion to replace "obtention" appearing in Arti-
cle 12(2) by "variété nouvelle" (see paragraphs 18 and 19 of document IRC/V/5),
the Delegation of the Netherlands made a more far-reaching proposal and suggested

that the expression "new variety" ("variété nouvelle") be replaced by another ex-
pression, such as "breeding product" ("obtention"). The Delegation of the Federal
Republic of Germany said that the use of the term "nouvelle varié&té" ("new

variety") caused no difficulties in its country. It could, however, agree, and
would prefer, that the word "nouvelle" ("new") be deleted in the said term in most
cases. The latter solution was also preferred by the majority of the other dele-
gations.

Proposals Concerning the English Translation Only

90. The Committee agreed to the proposals made by the Office of the Union with
respect to the improvement of the English versions of Article 4(4) and of Article
30(3) (see paragraphs 20 to 25 of document IRC/V/4). It also agreed that those
amendments should already be made in the present English translation in UPOV pub-
lication No. 273 (E) as soon as the new edition of that translation was issued.

Proposals Concerning the German Translation Only

91. Concerning the translation of the term "variation nouvelle" into "Ausgangs-
material" in German (see paragraphs 26 to 28 of document IRC/V/4), the Delegation
of the Federal Republic of Germany stated that the present translation, though
not corresponding literally to the authentic text, indicated clearly enough what
was intended, and should therefore be maintained. It reported that the term had
been correctly interpreted by German jurisprudence. The Delegation of the Federal
Republic of Germany added that it could not approve of the proposal made by the
Office of the Union. The Delegation of Switzerland pointed out that, if the term
"Ausgangsmaterial" was to be changed, it would prefer "Ausgangsvariation." It was
finally agreed not to change the German text in this respect.

92. The Delegation of the Federal Republic of Germany agfeed to the proposed mod-
ification of the German text of Article 6(1l) (b) (see paragraphs 29 to 31 of docu-
ment IRC/V/4).

93. In the course of the discussion of the proposal to change the German wording
of Article 13(10), second sentence (see paragraphs 32 to 34 of document IRC/V/4),
it was pointed out that the words "le cas échéant" were already superfluous in the
authentic French text and should be deleted both in that text and in all trans-
lations.

94 . The Delegation of the Federal Republic of Germany proposed that, on the
occasion of a subsequent examination of the official German text, the question
should be examined whether the translation of the following terms could not be im-
proved:

(i) the translation of "crité&res" by "Merkmale" in the introductory phrase
of Article 6;

(ii) the translation of "pour bénéficier des dispositions du paragraphe pré-
cédent..." by "Absatz 1 ist zugunsten der neuen Hinterlegung nur
anwendbar..." in Article 7(1).
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PART V

OTHER DECISIONS

Special Agreement Concerning Closer Cooperation Between Member States

95. The Delegation of the Federal Republic of Germany proposed that at the next
session of the Committee an informal preliminary discussion should take place on
the possibility of starting work on a special agreement providing for closer co-
operation between member States, including, for instance, the grant of a title of
protection valid in several or all member States or the recognition in one member
State of titles granted in another member State. The discussion should not form
an item of the agenda of that session. The Delegation of France said that, if the
planned cooperation made harmonization of the national laws necessary, UPOV would
not be the right forum. That view was not shared by the Delegations of Denmark, .
the Federal Republic of Germany, Sweden and the United Kingdom.

[Annex follows]
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LIST OF PARTICIPANTS/LISTE DES PARTICIPANTS/TEILNEHMERLISTE

I. MEMBER STATES

BELGIUM/BELGIQUE/BELGIEN

M. L. VAN DEN EYNDE, Conseiller juridique au Ministére de 1l'Agriculture,
rue Joseph II 30, 1040 Bruxelles

DENMARK/DANEMARK/DANEMARK

Mr. H. SKOV, Chief of Administration, Statens Planteavlskontor, Kongevejen 83,
2800 Lyngby )

FRANCE/FRANKREICH

M. B. LACLAVIERE, Président du Conseil de 1'UPOV,Secrétaire général du Comité
de la protection des obtentions végétales, 11, rue Jean Nicot, 75007 Paris

M. J.J.N. VERISSI, Adjoint au Secrétaire général, Comité de la protection des
obtentions végétales, 11, rue Jean Nicot, 75007 Paris

Mme L. NICODEME, Attaché principal, Direction des affaires économiques,
Ministére des affaires étrangéres, 37, Quai d'Orsay, 75007 Paris

GERMANY (FED. REP. OF)/ALLEMAGNE (REP. FED. D')/DEUTSCHLAND (BUNDESREPUBLIK)

Dr. D. BORINGER, Prasident, Bundessortenamt, Rathausplatz 1, 3 Hannvoer 72

Mr. W. BURR, Regierungsdirektor, Bundesministerium fiir Erndhrung, Landwirtschaft
und Forsten, Rochusstrasse 1, 5300 Bonn .

Mr. H. KUNHARDT, Leitender Regierungsdirektor, Bundessortenamt, Rathausplatz 1,
3 Hannover 72

Mr. H.J. SCHMID, Oberregierungsrat, Bundesministerium der Justiz, Stresemannstr. 6,
5300 Bonn

NETHERLANDS/PAYS-BAS/NIEDERLANDE

Mr. J.I.C. BUTLER, Chairman, Board for Plant B;ggders' Rights, Raad voor het
Kwekersrecht, Postbus 104, 6701 CD Wageningen

Mr. K.A. FIKKERT, Legal Adviser at the Ministry of Agriculture and Fisheries,
Bezuidenhoutseweg 73, The Hague

Mr. A.W.A.M. VAN DER MEEREN, Secretary, Board for Plant Breeders' Rights,
Raad voor het Kwekersrecht, Postbus 104, 6701 CD Wageningen

SWEDEN/SUEDE/SCHWEDEN

Prof. H. ESBO, Chairman, National Plant Variety Board, 17173 Solna

Mr. S. MEJEGARD, Judge of the Court of Appeal, Svea Hovrdtt, Fack,
10310 Stockholm 2

UNITED KINGDOM/ROYAUME-UNI/VEREINIGTES KONIGREICH

Mr. H.A.S. DOUGHTY, Controller, Plant Variety Rights Office, Whitehouse Lane,
Huntingdon Road, Cambridge CB3 OLF
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II. NON-MEMBER STATES

SOUTH AFRICA/AFRIQUE DU SUD/SUDAFRIKA

Mr. J.U. RIETMANN, Attaché Agricole, South African Embassy, 59, Quai d'Orsay,
75007 Paris :

SWITZERLAND/SUISSE/SCHWEIZ

Mr. W. GFELLER, Jurist, Abteilung fiir Landwirtschaft, Biiro fiir Sortenschutz,
Mattenhofstrasse 5, 3003 Bern

III. OFFICER/BUREAU/VORSITZ

Mr. H. SKOV, Chairman

IV. OFFICE OF UPOV/BUREAU DE L'UPOV/BURO DER UPOV

Dr. A. BOGSCH, Secretary-General
Dr. H. MAST, Vice Secretary-General .
Mr. A. HEITZ, Administrative and Technical Office

[End of Annex and of document; -
Fin de l'annexe et du document;
Ende der Anlage und des Dokuments]



