UPoy

Disclaimer: unless otherwise agreed by the Council of UPOV, only documents that have been adopted by
the Council of UPOV and that have not been superseded can represent UPOV policies or guidance.

This document has been scanned from a paper copy and may have some discrepancies from the original
document.

Avertissement: sauf si le Conseil de 'TUPOV en décide autrement, seuls les documents adoptés par le
Conseil de 'UPQOV n’ayant pas été remplacés peuvent représenter les principes ou les orientations de
F'UPOV.

Ce document a été numérisé a partir d’'une copie papier et peut contenir des différences avec le document
original.

Allgemeiner Haftungsausschluf3: Sofern nicht anders vom Rat der UPOV vereinbart, geben nur Dokumente,
die vom Rat der UPOV angenommen und nicht ersetzt wurden, Grundséatze oder eine Anleitung der UPOV
wieder.

Dieses Dokument wurde von einer Papierkopie gescannt und kdnnte Abweichungen vom Originaldokument
aufweisen.

Descargo de responsabilidad: salvo que el Consejo de la UPOV decida de otro modo, solo se consideraran
documentos de politicas u orientaciones de la UPOV los que hayan sido aprobados por el Consejo de la
UPOV y no hayan sido reemplazados.

Este documento ha sido escaneado a partir de una copia en papel y puede que existan divergencias en
relacién con el documento original.

d:\users\renardy\appdata\local\microsoft\windows\temporary internet files\content.outlook\57qo7ps0\disclaimer_scanned_documents.docx



598
IRC/ 111/9

UPOV ORIGINAL: Fnglish/French
DATE: January 30, 1976

VTERNATIONAL UNION FOR THE PROTECTION OF NEW VARIETIES OF PLANTS

GENEVA

COMMITTEE OF EXPERTS ON
THE INTERPRETATION AND REVISION OF THE CONVENTION

Third Session
Geneva, February 17 - 20, 1976

COMMENTS OF PARTICIPANTS

Comments of FIS

The International Federation of the Seed Trade (FIS) has, on January 26, 1976,
transmitted its comments concerning the third session of the Committee of Experts
on the Interpretation and Revision of the Convention.

[Annex follows]
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ANNEX
Nr. 76-002

Comments by the F&d&ration Internationale du Commerce des Semences on the main
items to bc dealt with at the third session of the Committee of Experts on the

Interpretation and Revision of the U.F.0.V. Convention (U.P.0.V. Doc. IRC/III/2)

1)x Our organisation does not cbject to a provision in the Convention according to
which Member-States are entitled to exclude controlled hybrids of sexually propagated
crops from protection schemes, provided protection of the parental material

remains possible.

2) F.I.S. does not object either to allow under the Convention protection of new
varieties of plants belonging to the same botanical genus or species under both
possible forms of protection (special title cr patent). It is understood however
that in both cases the variety must satisfy the conditions for protection laid down
in the articles 6 and 7 of the Convention.

3)xThe question whether our organisation agrees with the suggested modification of
article 4(3) of the Convention and the removal of the Annex to the Convention depends
on the decisions taken with regard to the item 4 of the summary of items.

Our reaction to this is negative as will be explained below.

Notwithstanding this, F.I.S. does not object to the removal of the Annex to the
Convention and to a modification of article 4 (3) according to which each Member-
State of the Union shall, on the entrv into force of the Convention in its territory,
apply the provisions of the Convention to at least .... genera.

Whether the rermired number of genera should be limited to five or he increased, we
‘'would like to leave open to discussion. It would seem to us however, that a decrease
of the regquired number of species is not desirable.. It is of course the wish of the
seed industry to see the number of UG,P.0.V. member countries increase, but nct at
any price. _

It seems recasonable to us that protection on a minimum number of genera must be
required to become a Member-State of the Convention. On the other hand it is not
justified for a Union based on a Convention pretending to become of world wide
importance to require protection schemes for a minimum number of species belonging to
the main crops in the moderate climate 2zones.

Therefore we agree with the removal of the Annex.

4r‘As stated above F.I.S. isvagainst the proposals laid down in item 4.

The main objective of the International Convention is that a breeder to whom plant
variety protection rights have been granted in one country can cobtain the same
rights in as many other countries as possible.

The Convention has tried to achieve this mainly through the assimilation principle
laid down in its article 3 in conjunction with the possibility of applying the
reciprocity principle laid down in its article 4 (3).

These provisions however, were based on the existence of the Annex referred to in
item 4. Generally speaking it is a natural thing that there must be an incentive
for parties tc come to an agreement.

The incentive under the present text of the Convention is that when plant variety
protection rights were made availalble natiomally chese would, it is true, also be
made available to foreign breeders, but by virtue of the Convention similar rights
would in many cases become available for national breeders in other Member-States.
Yet, the fact that in case only country A and B have made protection available for
a given species, a breeder in country C can cbtain plant variety protection in
country A and B, but the breeder of country A and B are as it were "outlawed"

in country C has often been critisized in the seed industry. '

The incentive for country C to introduce plant variety protection will certainly be
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greater if its nationals do not qualify for protection in other countries.

Besides, a situation in which a country has a strong market position in some
species for which it introduces protection, but it pirating in other species,

but would still gualify for protection of its own varieties of that species abroad,
is probably more than members of the seed industry can bear.

Therefore, our organisation is not in favour of the proposals under 4.

S)XFrom our comments on 4 it is automatically follows that we entirely agree with
the proposal to delete the final part of article 4 (4) and article 4 (5).

6) Our organisation would welcome the proposed provision in article 5 (1).

For sexually reproduced plants this provision is particularly necessary in case
crop production respectively the laying out of lawns can be done in another way
than by sowing seced.

7 F.I.S. éupports the suggestion wunder 7, mainly to make varieties as quickly as
possible available to the user, in so far as this is possible under the regulations
referred to in article 14 of the Convention.

8)x0ur organisation feels that for a world wide Convention the world novelty
standard is the only possible solution. It is obvious however, that this requirement
calls for a very close international cooperation and as the number of U.P.O.V.
Member-States increases a division of work will become inevitable.

F.I.S. welcomes present developments in this respect.

9) The question of "important characteristicsfgas been amply discussed in the
Executive Committee of our federation. Mevertheless the only comment we can make is
that for the time being it would be wise to stick to the present text.

10) As the species under article 8 (1) are not covered by F.I.S. we refrain from
expressing an opinion on this question.

On the question of abandoning the four year period provided in article 12 (3) we
feel that the time is not yet ripe to abandon this period, which breeders need to
decide whether they will maintain their application made in a second, third etc.
Member-State,

F.I.S. is hopeful that international cooperation will one day make it possible to
arrive at a situation as described under item 16 under ii.

As long as this situation has not yet been reached breeders will want to await the
result of one application to pursue the applications made elsewhere, and as decisions
on applications usually take 2 - 4 years the four year period should be maintained.
An extension-of the priority period to two years would not suffic1ently solve the-
problems breeders have in this respect.

11) Our organisation supports the proposal to make a provision in article 6 of the
Convention according to which release of seed or other propagating material but also
of the end product (barley for experimentation in breweries, peas for canneries etc.)
for purposes of experimentation is not considered commercial use. A provision to
ensure preliminary protection in this case before an application is filed is
necessary.

We wish to draw your attention to the fact that experimentation as mentioned above
may involve invoicing of the material supplied for experimentation.

This applies particularly to experimentation on an industrial scale. It would seem
to us that if the material supplied is invoiced this does not change the fact

that it has been supplied for experimentation purposes as long as this has been
clearly stated in the documents (contract, invoice).

12) F.I.S. is for opening the possibility of admitting new Member-States which do
not perform growing tests as part of the examination as long as the conditions for
the granting of plant variety rights are otherwise complied with.
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13)x A protection period of 15 years is in the opinion of our organisation an

absolute minimum to enable breeders to get adequately compensated for the investments

made. We would in view of the fact that in many countries other regulations may

limit the effect of the protection granted be rather for an extension of the

protection period. Calculating the period of protection for each variety from the

same date in each Member-State is attractive on the following conditions:

- the period of protection must be uniform in all Member-States;

- the granting of plant variety protection in one Member-State has effect in all
other Member-States.

As long as these conditions are not fulfilled the attractive element of this
proposal, i.e. that protection will start and end at the same time in all Member-
States will not be achieved.

It seems to us that this is a subject that should be studied as part of a possible
Convention referred to under 16 (ii). _

In any case it seems to us that it would be more realistic to calculate the period cf
protection from the date of the granting of rights than from the date of application.

14)x Our organisation has not yet been in a position to study this proposal.

As a preliminary opinion we would like to state that selling propagating material that
is supposed to be of a protected variety but that does not show the characteristics
of the variety seems to us rather a subject of seed regulations or penal law than
that such sales would pertain to plant variety rights proper.

Only in the case that no more material can be made available that does show the
characteristics of the variety as defined when the right was granted, for instance
because the variety has not been maintained properly, would there be a reason to
annul the rights granted (cf. article 10 (2) of the Convention).

15)x We agree with the conclusion under item 15.

16) F.I.S. welcomes any simplification of procedures as proposed under i of this
item. Our organisation would strongly support an international agreement according to
which the title of protection granted by the national office of one Contracting

State would, subject to certain conditions, have effect in other Contracting States.

Amsterdam, 8th January i976

X

As these items had not been included in the tentative list annexed to U.P.O.V.
document U 168/08.3 our organisation was not yet in a position to discuss these
items in its competent bodies. The comments on these points therefore have a.
provisional character.

[End of annex and of document]



