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I. MEMBER STATES/ETATS MEMBRES/VERBANDSSTAATEN 

AUSTRALIA/AUSTRALIE/AUSTRALIEN 

Mrs. K.H. ADAMS, Registrar, Plant Variety Rights, Plant Variety Rights 
Office, P.O. Box 858, Canberra A.C.T. 2601 

BELGIUM/BELGIQUE/BELGIEN 

M. W.J.G. VAN ORMELINGEN, Ingenieur agronome, Ministere de !'agriculture, 
Manhattan Center, 21, avenue du Boulevard, 1210 Bruxelles 

DENMARK/DANEMARK/DAENEMARK 

Mr. F. ESPENHAIN, Chairman, Plant Novelty Board, Statens Planteavlskontor, 
Skovbrynet 18, 2800 Lyngby 

FRANCE/FRANKREICH 

M. J.F. PREVEL, Directeur, Bureau de la selection vegetale et des semences, 
Ministere de !'agriculture, 5/7, rue Barbet de Jouy, 75007 Paris 

Mlle N. BUSTIN, Secretaire general, Comite de la protection des obtentions 
vegetales, Ministere de !'agriculture, ll, rue Jean Nicot, 75007 Paris 

Dr P.L. LEFORT, Directeur du GEVES, INRA/GEVES, La Miniere, 78280 Guyancourt 

M. J. GUIARD, Directeur adjoint du GEVES, INRA/GEVES, La Miniere, 
78280 Guyancourt 

M. M. SIMON, Conseiller, INRA/GEVES, La Miniere, 78280 Guyancourt 

Mme D. DARMON, Chef de Division, Institut national de la propriete 
industrielle, 26 bis, rue de Leningrad, 75008 Paris 

Mme D. BERTHOMEAU, Direction generale de l'agro-alimentaire, Ministere de 
!'agriculture, rue Saint Dominique, 75007 Paris 

GERMANY (FED. REP. OF)/ALLEMAGNE (REP. FED. D')/DEUTSCHLAND (BUNDESREPUBLIK) 

.. 
Herr Dr. D. BORINGER, Prasident, Bundessortenamt, Postfach 61 04 40, 

3000 Hannover 61 

Herr D. BROUER, Referatsleiter, Bundesministerium der Justiz, Heinemannstr. 6, 
5300 Bonn l 

IRELAND/IRLANDE/IRLAND 

Dr. I. BYRNE, Inspector, Department of Agriculture and Food, Agriculture 
House, Kildare Street, Dublin 2 
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Mr. S. KAWAHARA, Deputy Director, Seeds and Seedlings Division, Agricultural 
Production Bureau, Ministry of Agriculture, Forestry and Fisheries, 
1-2-1, Kasumigaseki, Chiyoda-ku, Tokyo 

Mr. T. MORIYA, Deputy Director, Examination Standard Office, Coordination 
Division, Patent Office, 3-4-3 Kasumigaseki, Chiyodaku, Tokyo 

Mr. K. NAITO, First Secretary, Permanent Mission of Japan, 10, avenue de 
Bude, 1202 Geneva, Switzerland 

NETHERLANDS/PAYS-BAS/NIEDERLANDE 

Mr. W.F.S. DUFFHUES, Director, Forestry and Landscaping, Ministry of 
Agriculture and Fisheries, Griffioenlaan 2, P.O. Box 20023, 
3502 LA Utrecht 

Mr. B.P. KIEWIET, President, Board for Plant Breeders' Rights, P.O. Box 104, 
6700 AC Wageningen 

Ms. Y.E.T.M. GERNER, Legal Adviser, Ministry of Agriculture and Fisheries, 
Bezuidenhoutseweg 73, The Hague 

NEW ZEALAND/NOUVELLE-ZELANDE/NEUSEELAND 

Mr. F.W. WHITMORE, Commissioner, Plant Variety Rights, Plant Variety Rights 
Office, P.O. Box 24, Lincoln 

SOUTH AFRICA/AFRIQUE DU SUD/SUEDAFRIKA 

Dr. s. VISSER, Agricultural Attache, South African Embassy, 59, quai d'Orsay, 
75007 Paris, France 

SPAIN/ESPAGNE/SPANIEN 

Dr. J.M. ELENA ROSSELLO, Jefe del Registro de Variedades, Institute Nacional 
de Semillas y Plantas de Vivero, Jose Abascal 56, 28003 Madrid 

SWEDEN/SUEDE/SCHWEDEN 

Mr. K.O. ~STER, Permanent Under-Secretary, Ministry of Agriculture, and 
President, National Plant Variety Board, Drottinggatan 21, 
103 33 Stockholm 

,. 

Mr. F. VON ARNOLD, Legal Adviser, Ministry of Justice, Rosenbad, 
103 33 Stockholm 
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Frau M. JENNI, Leiterin des Bures fur Sortenschutz, Bundesamt fur Landwirt
schaft, Mattenhofstrasse 5, 3003 Bern 

Herr H. SPILLMANN, Wissenschaftlicher Adjunkt, Bundesamt fur Landwirtschaft, 
Mattenhofstrasse 5, 3003 Bern 

UNITED KINGDOM/ROYAUME-UNI/VEREINIGTES KOENIGREICH 

Mr. J. HARVEY, Controller, Plant Variety Rights Office, White House Lane, 
Huntingdon Road, Cambridge CB3 OLF 

Mr. J. ARDLEY, Deputy Controller, Plant Variety Rights Office, White House 
Lane, Huntingdon Road, Cambridge CB3 OLF 

UNITED STATES OF AMERICA/ETATS-UNIS D'AMERIQUE/VEREINIGTE STAATEN VON AMERIKA 

Mr. H.D. HOINKES, Senior Counsel, Office of Legislation and International 
Affairs, Patent and Trademark Office, U.S. Department of Commerce, Box 4, 
Washington, D.C. 20231 

Mr. D.L. PORTER, Attorney, Pioneer Hi-Bred International, Inc., 700 Capital 
Square, Des Moines, Iowa 50322 

II. OBSERVER STATES/ETATS OBSERVATEURS/BEOBACHTERSTAATEN 

ARGENTINA/ARGENTINE/ARGENTINIEN 

Mr. H. ORDONEZ, Adviser to the Secretary of Agriculture, Livestock and 
Fisheries, Paseo Colon 982, Buenos Aires 

M. A.G. TROMBETTA, Deuxieme secretaire, Mission permanente de la Republique 
argentine aupres de l'Office des Nations Unies et des autres 
organisations internationales a Geneve, 110, avenue Louis-Casa1, 
1215 Geneve 15, Suisse 

AUSTRIA/AUTRICHE/OESTERREICH 

Herr Dr. R. HRON, Abteilungsleiter, Bundesanstalt fur Pflanzenbau, 
Postfach 64, 1201 Wien 

BULGARIA/BULGARIE/BULGARIEN 

Mr. T. TOSHEV, Deputy Director General, Institute of Inventions and 
Rationalizations (INRA), 52-B, Blvd. G.A. Nasser, 1113 Sofia 

CANADA/KANADA 

Ms. V. SISSON, Variety Rights Examiner, Seed Division, Agriculture Canada, 
Room 1109, Neatby Building, 960 Carling Ave, Ottawa, Ontario KlA OC6 
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III. INTERGOVERNMENTAL ORGANIZATIONS/ 
ORGANISATIONS INTERGOUVERNEMENTALES/ 

ZWISCHENSTAATLICHE ORGANISATIONEN 

EUROPEAN ECONOMIC COMMUNITY (EEC)/COMMUNAUTE ECONOMIQUE EUROPEENNE (CEE)/EURO
PAEISCHE WIRTSCHAFTSGEMEINSCHAFT (EWG) 

M. D.M.R. OBST, Administrateur principal, Direction generale de 
!'agriculture, 200, rue de la Loi (Loi 130-4/155), 1049 Bruxelles, 
Belgique 

EUROPEAN PATENT OFFICE (EPO)/OFFICE EUROPEEN DES BREVETS (OEB)/ EUROPAEISCHES 
PATENTAMT (EPA) 

Dr. R. TESCHEMACHER, Director, Directorate Patent Law, Erhardtstrasse 27, 
8000 Munich 2, Federal Republic of Germany 

Mrs. L. GRUSZOW, Principal Administrator, International Legal Affairs, 
Erhardtstrasse 27, 8000 Munich 2, Federal Republic of Germany 

I' 

WORLD INTELLECTUAL PROPERTY ORGANIZATION (WIPO)/ORGANISATION MONDIALE DE LA 
PROPRIETE INTELLECTUELLE (OMPI)/WELTORGANISATION FUER GEISTIGES EIGENTUM (WIPO) 

Mr. A. ILARDI, Senior Legal Officer, Industrial Property Law Section, 
Industrial Property Division, 34, chemin des Colombettes, 
1211 Geneva 20, Switzerland 

IV. INTERNATIONAL NON-GOVERNMENTAL ORGANIZATIONS/ 
ORGANISATIONS INTERNATIONALES NON GOUVERNEMENTALES/ 

INTERNATIONALE NICHTSTAATLICHE ORGANISATIONEN 

ASSOCIATION OF PLANT BREEDERS OF THE EUROPEAN ECONOMIC COMMUNITY (COMASSO)/ 
ASSOCIATION DES OBTENTEURS DE VARIETES VEGETALES DE LA COMMUNAUTE ECONOMIQUE 
EUROPEENNE (COMASSO)/VEREINIGUNG DER PFLANZENZUECHTER DER EUROPAEISCHEN WIRT
SCHAFTSGEMEINSCHAFT (COMASSO) 

M. v. DESPREZ, President, Cappelle-en-Pevele, 59242 Templeuve, France 

Herr J. WINTER, Generalsekretar, Kaufmannstrasse 71, 5300 Bonn 1, Bundes
republik Deutschland 

Herr Dr. R. MEYER, Geschaftsfuhrer, Bundesverband Deutscher Pflanzen
zuchter e.V., Kaufmannstrasse 71, 5300 Bonn, Bundesrepublik Deutschland 

Mr. M. KAMPS, President, Dutch Plant Breeders' Association, NKB, P.O. Box 
516, 3800 AM Amersfoort, Netherlands 

M. R. PETIT-PIGEARD, Directeur general, Caisse de gestion des licences 
vegetales, SICASOV, 7, rue Cog-Heron, 75001 Paris, France 

Mr. G.J. URSELMANN, Zaadunie B.V., Box 26, 1600 AA Enkhuizen, Netherlands 

l 1 
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Mr. A. VAN ELSEN, Secretary-General, Dutch Plant Breeders' Association, NKB, 
P.O. Box 516, 3800 AM Amersfoort, Netherlands 

Dr. F.G. VERSTRAATEN, Legal Committee, Dutch Plant Breeders' Association, 
NKB, P.O. Box 99, 8300 AB Emmeloord, Netherlands 

COMMITTEE OF AGRICULTURAL ORGANIZATIONS IN THE EUROPEAN ECONOMIC COMMUNITY 
(COPA)/COMITE DES ORGANISATIONS PROFESSIONNELLES AGRICOLES DE LA COMMUNAUTE 
ECONOMIQUE EUROPEENNES (COPA)/AUSSCHUSS DER BERUFSSTAENDISCHEN LANDWIRTSCHAFT
LICHEN ORGANISATIONEN DER EUROPAEISCHEN WIRTSCHAFTSGEMEINSCHAFT (COPA) 

GENERAL COMMITTEE FOR AGRICULTURAL COOPERATION IN THE EUROPEAN ECONOMIC 
COMMUNITY (COGECA)/COMITE GENERAL DE LA COOPERATION AGRICOLE DE LA COMMUNAUTE 
ECONOMIQUE EUROPEENNE (COGECA)/ALLGEMEINER AUSSCHUSS FUER LAENDLICHES GENOSSEN
SCHAFTSWESEN DER EUROPAEISCHEN WIRTSCHAFTSGEMEINSCHAFT (COGECA) 

Dr F. HOFKENS, President, Groupe de travail des questions juridiques, 
COPA/COGECA, 23-25, rue de la Science, 1040 Bruxelles, Belgique 

Mlle F. COMTE, Affaires juridiques, COPA/COGECA, 23-25, rue de la Science, 
1040 Bruxelles, Belgique 

INTERNATIONAL ASSOCIATION FOR THE PROTECTION OF INDUSTRIAL PROPERTY (AIPPI)/ 
ASSOCIATION INTERNATIONALE POUR LA PROTECTION DE LA PROPRIETE INDUSTRIELLE 
(AIPPI)/INTERNATIONALE VEREINIGUNG FUER GEWERBLICHEN RECHTSSCHUTZ (AIPPI) 

Herr Dr. E. FREIHERR VON PECHMANN, Patentanwalt, Mitglied des Geschafts
fuhrenden Ausschusses der AIPPI, Schweigerstrasse 2, 8000 Munchen 90, 
Bundesrepublik Deutschland 

Mr. s. WILLIAMS, IPTA, Member of the Committee on Biotechnology, Patent Law 
Department, The UpJohn Company, 301 Henrietta Street, Kalamazoo, 
Michigan 49007, United States of America 

INTERNATIONAL ASSOCIATION OF HORTICULTURAL PRODUCERS (AIPH)/ASSOCIATION INTER
NATIONALE DES PRODUCTEURS DE L'HORTICULTURE (AIPH)/INTERNATIONALER VERBANO DES 
ERWERBSGARTENBAUS (AIPH) 

Mr. M.O. SLOCOCK, Chairman, Plant Novelty Protection Committee, Knap Hill 
Nursery, Woking, Surrey GU2l 2IW, United Kingdom 

INTERNATIONAL ASSOCIATION OF PLANT BREEDERS FOR THE PROTECTION OF PLANT VARI
ETIES (ASSINSEL)/ASSOCIATION INTERNATIONALE DES SELECTIONNEURS POUR LA PROTEC
TION DES OBTENTIONS VEGETALES (ASSINSEL)/INTERNATIONALER VERBANO DER PFLANZEN
ZUECHTER FUER DEN SCHUTZ VON PFLANZENZUECHTUNGEN (ASSINSEL) 

Mr. T.M. CLUCAS, President, ASSINSEL, L. William Teweles & Co., 19 Main 
Street, Seaton, Leicestershire LEl5 9HU, United Kingdom 

M. B. LE BUANEC, Vice-president, ASSINSEL, President de la Section ma1s, 
Limagrain, B.P. l, Chappes, 63720 Ennezat, France 

Dr. D.L. CURTIS, Vice-President, ASSINSEL, Dekalb Pfizer Genetics, 
3100 Sycamore Road, Dekalb, Ill. 60115, United States of America 
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Prof. N.O. BOSEMARK, Consultant, Hilleshog AB, P.O. Box 302, 
261 23 Landskrona, Sweden 

Mme M. CAMBOLIVE, Pioneer France, Epuiseau, 41290 Oucques, France 

Mr. A. J. CALVELO, Secretario Honoraria de 1a Bo1sa de Cereales, Corrientes 
128, 1043 Buenos Aires, Argentina 

Dr. J.A.J.M. GEERTMAN, Secretary General, NTZ, Van Zuylen van Nyevelstr., 
2242 AT Wassenaar, Netherlands 

Dr. D. GUNARY, BSPB Board Member, Nickerson International Seed Company 
Limited, Cambridge Science Park, Milton Road, Cambridge CB4 4GZ, United 
Kingdom 

Mr. J. JOERGENSEN, Member of Board, Samrnenslutningen af Danske Sortsejere af 
Korn, Boersen, Copenhagen, Denmark 

Dr. E. JOHANSEN, Head of Department, Hilleshog AB, P.O. Box 302, 
261 23 Landskrona, Sweden 

Herr Dr. G. KLEY, Deutsche Saatgutveredelung Lippstadt-Bremen, Weissenburger 
Strasse 5, 4780 Lippstadt, Bundesrepublik Deutschland 

Mr. T. LABUDA, Development Manager, Twyford Seeds Ltd., Scottsfarm, Kings 
Sutton, Banbury, Oxfordshire, United Kingdom 

Herr Dr. P. LANGE, Syndikus, Kleinwanzlebener Saatzucht AG, Postfach 146, 
3352 Einbeck, Bundesrepublik Deutschland 

Dr. R.C.F. MACER, Adviser, ICI Seeds, Fernhurst, Haslemere, Surrey, United 
Kingdom 

Mme M. MARCHAND, Secretaire, Syndicat des obtenteurs fran9ais de ma1s, 
SEPROMA, 3, avenue Marceau, 75116 Paris, France 

Mr. D.G. McNEIL, Chief Executive, The British Society of Plant Breeders Ltd., 
Woolpack Chambers, Market Street, Ely, Cambridge CBS OLD, United Kingdom 

Dr. C. PEDERSEN, Research Director, L. Daehnfeldt A/S, Faborgvej 248, 
5100 Odense c, Denmark 

Dr. M. ROTH, Chief Patent Counsel, Pioneer Hi-Bred International, Inc., 
Pioneer Research Centre, 7250 N.W. 62nd Avenue, Johnston, Iowa 50131, 
United States of America 

Mr. W. SCHAPAUGH, Executive Vice President, American Seed Trade Association, 
Executive Building- Suite 964, 1030, 15th Street, N.W., Washington 
D.C. 20005, United States of America 

Mr. R.N. STACEY, Chairman, Intellectual Property Rights Committee, American 
Seed Trade Association, United Agriseeds Inc., P.O. Box 4011, Champaign, 
Ill. 61820, United States of America 

Dr. J. VAN DE LINDE, Representative, P.O. Box 22, 1600 AA Enkhuizen, 
Netherlands 



IOM/IV/INF.l 
page 8, Seite 8 

Mr. J.E. VELDHUYZEN VAN ZANTEN, Vice-President, Zaadunie, Postbus 26, 
1600 AA Enkhuizen, Netherlands 

Mr. P.C.G. WEILBULL, Director, Weibullsholm Plant Breeding Institute, 
Box 520, 261 24 Landskrona, Sweden 

INTERNATIONAL CHAMBER OF COMMERCE (ICC)/CHAMBRE DE COMMERCE INTERNATIONALE 
(CCI)/INTERNATIONALE HANDELSKAMMER (IHK) 

Mr. T.W. ROBERTS, Intellectual Property Manager, ICI Seeds, Jealott's Hill 
Research Station, Brackwell, Berkshire RG12 2JP, United Kingdom 

Mr. W. SMOLDERS, Vice-Director, SANDOZ Ltd., Patents and Trademarks Division, 
4002 Basel, Switzerland 

INTERNATIONAL COMMUNITY OF BREEDERS OF ASEXUALLY REPRODUCED ORNAMENTAL AND 
FRUIT-TREE VARIETIES (CIOPORA)/COMMUNAUTE INTERNATIONALE DES OBTENTEURS DE 
PLANTES ORNEMENTALES ET FRUITIERES DE REPRODUCTION ASEXUEE (CIOPORA)/INTER
NATIONALE GEMEINSCHAFT DER ZUECHTER VEGETATIV VERMEHRBARER ZIER- UNO OBST
PFLANZEN (CIOPORA) 

M. G.P. ILSINK, President, Villcantipolis No 11, 473, route des Dohines, 
06560 Valbonne, France 

M. R. ROYON, Secretaire general, 128, les Bois de Font Merle, 06250 Mougins, 
France 

Dr. M. BARATTA, Delegate of A.N.F.I., Via Duca Abruzzi 274, San Remo, Italy 

Mr. R. KORDES, Member of the Board, W. Kordes & Sohne, Dusterlohe 14, 
2202 Barmstedt, Bundesrepublik Deutschland 

Mr. S.D. SCHLOSSER, Foley & Lardner, Schwartz, Jeffery, Schwaab, Mack, 
Blumenthal & Evans, Suite 510, 1800 Diagonal Road, P.O. Box 299, 
Alexandria, Virginia 22313-0299, United States of America 

M. P. TRIOREAU, Secretaire general du Syndicat national des producteurs de 
nouveautes horticoles, 7, le Paxe de Petit Bourg, 91000 Evry, France 

INTERNATIONAL FEDERATION OF AGRICULTURAL PRODUCERS (IFAP)/FEDERATION INTER
NATIONALE DES PRODUCTEURS DE L'AGRICULTURE (FIPA)/INTERNATIONALE VEREINIGUNG 
LANDWIRTSCHAFTLICHER ERZEUGER (IFAP) 

Mr. D. KING, Secretary General, IFAP, 21, rue Chaptal, 75009 Paris, France 
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INTERNATIONAL FEDERATION OF THE SEED TRADE (FIS)/FEDERATION INTERNATIONALE DU 
COMMERCE DES SEMENCES (FIS)/INTERNATIONALE VEREINIGUNG DES SAATENHANDELS (FIS) 

Mr. M. BESSON, Secretary General, FIS, Chemin du Reposoir 5-7, 1260 Nyon, 
Switzerland 

Dr. A. MENAMKAT, Assistant Secretary General, FIS, Chemin du Reposoir 5-7, 
1260 Nyon, Switzerland 

Mr. L. MATTON, President, Matton Clovis S.A., Kaaistraat 5, 9691 Kerkhove, 
Belgium 

Mr. F.W. McLAUGHLIN, Executive Vice President, Association of Official Seed 
Certifying Agencies, 3709 Hillsborough Street, Raleigh, NC 27607, United 
States of America 

V. OFFICER/BUREAU/VORSITZ 

Mr. W.F.S. DUFFHUES, Chairman 

VI. OFFICE OF UPOV/BUREAU DE L'UPOV/BUERO DER UPOV 

Mr. B. GREENGRASS, Vice Secretary-General 
Mr. A. HEITZ, Senior Counsellor 
Dr. M.-H. THIELE-WITTIG, Senior Counsellor 
Mr. Y. HAYAKAWA, Associate Officer 

[End of document/ 
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INTERNATIONAL UNION FOR THE PROTECTION OF NEW VARIETIES OF PLANTS 

GENEVA 

FOURTH MEETING 

WITH INTERNATIONAL ORGANIZATIONS 

Geneva, October 9 and 1 0, 1989 

DRAFT RECORD OF THE MEETING 

compiled by the Office of the Union 

Opening of the Meeting 

1. The President of the Council, Mr. W.F.S. Duffhues (Netherlands) opened the 
Meeting and welcomed the participants, the list of which is given in Annex I 
to this record, with the following words: 

"I shall be your chairman during these two days and, on behalf 
of UPOV, I welcome you here in Geneva. It is the fourth time that 
we have had an official meeting between UPOV as an intergovernmental 
organization and the international branch organizations dealing 
with plant breeders' rights. Of course, it is not only on these 
occasions that we meet each other and discuss the problems relating 
to plant breeders' rights encountered by the members of your various 
organizations and the way in which the various Governments can be 
of help in solving those problems. 

For Governments, for States, one way of supporting an inter
nationally oriented branch of industry is to work together inter
nationally, to try to come to a collective standpoint. UPOV, with 
18 member States at this moment, is an organization where this can 
be achieved. That number seems to be quite high, but there are many 
more countries in the world in which plant breeding work is done. 
We know that many States are interested in joining UPOV, but we know 
also that many do not intend to do so. We also know that there is 
and always will be a certain discrepancy between the wishes of the 
various professional organizations and their members and the will 
of or the room available to Governments for action to satisfy the 
wishes of the international organizations. Apart from international 
discussion, there are discussions at the national level in the 

3177V 
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fields of policy, research, examination of varieties and so on. I 
think that, although it takes some time, this way of working to
gether in the light of our respective responsibilities is often very 
fruitful. Therefore, I am very glad to welcome you all here to 
discuss, not to decide, the revision of the Convention. 

Typically we examine once in ten years the necessity of amending 
the Convention, unless the developments in the industry give cause 
for more frequent review. Both conditions are now fulfilled. The 
last revision took place in 1978, as you know, and developments have 
been very fast. The prospects from developments in biotechnology 
seem to be inexhaustible. The future will show whether they will 
become reality or not. However, it is clear, in my view, that the 
nature of plant breeding will not really change, but, with the new 
techniques, the results will be obtained faster, easier and with 
greater precision. The new techniques will enable incompatibilities 
or other difficulties encountered in plant breeding to be overcome 
and perhaps make possible crossings between genera or species never 
dreamed of before. So, I must say, we are at the crossroads, both 
the crossroads for science and the crossroads for legislation. The 
lawmaker has to follow the developments and to try to foresee what 
may happen in the future. Technology and legislation therefore go 
hand in hand, and technicians and lawmakers have to cooperate 
intensively. 

It may be that some of the new techniques and new products used 
in plant breeding are patentable. That may be good or bad. I 
think, therefore, that it is necessary to make up our minds about 
the borders of the laws relating to inventions and to plant vari
eties, respectively, and about the responsibilities of Governments 
and intergovernmental organizations after, of course, consultations 
with the relevant branches of the industry. Accordingly, at the 
beginning of next year, there will be a meeting between experts in 
patents and in plant breeders' rights, organized jointly by UPOV and 
WIPO, to follow up the numerous informal contacts that exist. So I 
hope that, with this in mind, we will have a fruitful meeting today 
and tomorrow concerning the specific issues contained in document 
IOM/IV/2. Most organizations represented here today have commented 
in writing on these. It will not be possible to satisfy all the 
wishes of individuals, organizations and Governments, but we will 
be glad to hear your opinion, or the clarification of your opinion 
laid down in your written comments. 

2. The Chairman then invited the international organizations which so wished 
to make opening statements. 

Opening Statements 

3. Mr. M.O. Slocock (International Association of Horticultural Producers -
AIPH) stated that his organization had been unable to submit written comments 
in view of the fact that its annual congress was just taking place. AIPH 
looked for an expansion of the membership of UPOV, an assential element for the 
Convention's effectiveness and a priority objective in AIPH' s view. AIPH 
included 24 countries in five continents, and was urging the Governments of all 
States not already members of UPOV to consider the question of plant breeders' 
rights and to make contact with UPOV. 
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4. In relation to the Convention, AIPH looked for the explicit prohibition 
of "double protection" and a clear definition of the interface between the 
plant breeders' rights and the patent system. It further looked for the 
mandatory inclusion of all commercially significant species among those to be 
protected and sought the clarification of the scope of the breeder's right to 
ensure that the protection which it conferred was clearly defined and that 
royalties were charged only once in the production system. It accepted the 
dependence principle and urged the elimination of the abuse of the "farmer's 
privilege" concession. AIPH sought the clearer separation of new varieties by 
the recognition of commercially important rather than botanically interesting 
characteristics as the basis for distinction. It wished that the periods of 
protection be harmonized within UPOV member States. It considered that it was 
necessary to recognize the importance of the public interest and of compulsory 
licenses in ensuring access to new varieties. Finally, it considered that the 
simplification of the prov1s1ons relating to variety denominations was 
necessary, and that the use of trademarks to extend in any way the breeders' 
rights should be rejected. 

5. Herr Dr. E. Freiherr von Pechmann (Internationale Vereinigung flir gewerb
lichen Rechtsschutz - AIPPI) erklarte, dass die schriftliche Stellungnahme der 
AIPPI (Dokument IOM/IV/5) die Ergebnisse einer eingehenden Diskussion tiber die 
Vorschlage zur Revision des UPOV-Uebereinkommens wiedergebe, die im Juni 1989 
anlasslich des Kongresses der AIPPI in Amsterdam stattgefunden habe. Auf diesem 
Kongress sei im librigen der Generaldirektor der WIPO/Generalsekretar der UPOV 
zum Ehrenmitglied der AIPPI ernannt worden. Wie in der schriftlichen Stellung
nahme zum Ausdruck gebracht, begrlisse die AIPPI die beabsichtigte Verstarkung 
der Rechte der Zlichter. Die AIPPI sei keine Interessenvertretung sondern eine 
Organisation, die sich mit grundsatzlichen Fragen auf dem Gebiet des gewerb
lichen Eigentums befasse und insbesondere bestrebt sei, den Schutz von Erfin
dungen zu fordern, da ihrer Auffassung nach dieser Schutz den besten Anreiz flir 
die Erfinder darstelle. Die AIPPI begrlisse sehr viele der in Dokument IOM/IV/2 
vorgeschlagenen Bestimmungen, habe jedoch ernsthafte Bedenken gegen einige, und 
Herr Dr. von Pechmann werde im Laufe der Diskussion auf diese Bedenken naher 
eingehen. 

6. Mr. T.M. Clucas (International Association of Plant Breeders for the 
Protection of Plant Varieties - ASSINSEL) commended, on behalf of ASSINSEL, 
those responsible for the preparation of the revision of the Convention and 
stated that ASSINSEL was much encouraged by the general direction of the 
revision proposals, although there were certain elements which remained of 
concern to ASSINSEL. ASSINSEL particularly supported the provisions contained 
in the document before the meeting concerning dependence. ASSINSEL' s final 
views would be influenced by measures taken to extend patent rights to include 
biotechnological inventions and hoped for a successful outcome to the meeting 
which was to be held between UPOV and WIPO in January 1990. ASSINSEL sought a 
workable balance between the intellectual property systems involved which would 
avoid any undue or inappropriate domination. In this respect, some concern was 
felt within ASSINSEL about the effects of Article 5(5) in its present form. 

7. Problems were being perceived by ASSINSEL in the treatment of hybrid 
varieties; a special working party had been set up to address the specific 
difficulties encountered and its conclusions and proposals would be made known 
to UPOV at a later stage. 
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8. ASSINSEL also supported the efforts being made to broaden the membership 
of UPOV; it recognized that some flexibility was desirable to facilitate the 
admission of new members by enabling them to adjust the plant variety protec
tion system to their agricultural and economic conditions, but was of the view 
that any flexibility should be closely controlled. 

9. In conclusion, Mr. Clucas stated that it was essential that the strength
ened breeders' rights enshrined in a revised UPOV Convention should offer the 
breeder the opportunity to secure proper compensation whenever and however 
benefits were derived from the use of the breeder's intellectual property. 

10. Mr. T. W. Roberts (International Chamber of Commerce - ICC) thanked UPOV 
for the opportunity to comment on the proposals for the revision of the 
Convention and commended the authors of document IOM/IV/2. He observed that 
in a meeting like this, it was inevitable that much more criticism than support 
would be voiced in view of the speakers' priorities. He stated that ICC 
generally supported the directions in which the revision proposals were taking 
UPOV. The main point of criticism of ICC related to the treatment of 
industrial property rights other than plant breeders' rights. ICC did not 
support a clear boundary between plant breeders' rights and other rights, but 
rather a balance between such rights. ICC strongly supported the strengthening 
of the breeder's right and particularly the introduction of the dependence. 
However, this strengthening did not require a weakening of patents; in this 
respect, ICC was particularly concerned about some proposed provisions and 
especially about Article 5(5), the "collision norm," which paved the way for a 
collision rather than a cooperation between patents and plant breeders' rights. 

11. M. R. Rayon (Communaute internationale des obtenteurs de plantes ornemen
tales et fruitieres de reproduction asexuee - CIOPORA) remercie l'UPOV de 
!'invitation a participer a cette reunion et s'associe aux orateurs qui l'ont 
precede pour feliciter le Comite administratif et juridique des efforts qu'il 
a deployes en vue du renforcement du droit de 1' obtenteur. Ce renforcement 
est demande par la CIOPORA depuis tres longtemps, pratiquement depuis que la 
Convention existe. 

12. S'agissant de !'orientation generale de la revision de la Convention, la 
CIOPORA estime que la volonte d'etablir une delimitation entre les divers 
regimes juridiques de protection pourrait provenir d'une crainte confuse de 
l'UPOV de voir son role diminue par un role accru confere a la protection par 
brevet. La CIOPORA pense au contraire que l'UPOV sera une organisation 
d I autant plUS forte a 1' avenir que 1' adheSion a Celle-ci sera rendue plUS 
facile aux pays qui n'en font pas encore partie. D'autre part, si la Conven
tion definit un cadre general pour la protection des obtentions vegetales, on 
ne devrait pas pour autant exclure le recours a d'autres formes de protection; 
en effet, certains pays pourraient bien souhaiter adherer a l'UPOV sur la base 
d'une forme de protection existant deja, et eviter ainsi !'obligation de mettre 
en place un organisme special qui pourrai t leur poser eventuellement des 
problemes financiers. 

13. S'agissant enfin de !'interface entre la protection par brevet et la pro
tection des obtentions vegetales, la CIOPORA releve une certaine confusion tant 
dans le document IOM/IV/2 que dans le document CAJ/XXIV/4; cette confusion 
provient de !'absence d'une definition claire et precise de l'objet de la pro
tection dans le cadre de la Convention. Il conviendrait de garder a !'esprit 
que la Convention a pour objet la protection des plantes au seul niveau de la 
variete. 
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14. Herr J. Winter (Vereinigung der Pflanzenziichter der Europaischen Wirt
schaftsgemeinschaft - COMASSO) dankte fiir die Gelegenheit, zu der beabsichtig
ten Revision des UPOV-Uebereinkommens Stellung nehmen zu diirfen. Die COMASSO 
vertrete die europaischen Pflanzenziichter und sei naturgemass nicht nur vor 
dem Hintergrund der besonderen europaischen Gegebenheiten, sondern auch ganz 
allgemein an dieser Revision interessiert. Die Hauptpunkte der Stellungnahme 
der COMASSO seien das "Doppelschutzverbot", die Star kung der Schutzrechts
wirkung und die Kollisionsnorm. In den Augen der COMASSO sei eine Kollisions
norm notig, miisse aber ausgeglichen sein, urn iiberhaupt Bestand haben zu konnen. 
Hierbei habe die COMASSO urn so mehr Interesse, die besonderen europaischen 
Gesichtspunkte in die Diskussion einfliessen zu lassen, als auf Gemeinschafts
ebene Initiativen in die Wege geleitet worden seien, die im Vorgriff auf die 
Revision des UPOV-Uebereinkommens unmittelbar den Sortenschutz betreffen 
(Initiative zur Schaffung eines gemeinschaftlichen Ziichterrechts) oder auf 
diesem Gebiet Auswirkungen haben wiirden (Initiative zur Einfiihrung einer 
Richtlinie iiber den Schutz biotechnologischer Erfindungen). 

15. M. F. Hofkens (Comite des organisations professionnelles agricoles de la 
Communaute economique europeenne - COPA - et Comite general de la cooperation 
agricole de la Communaute economique europeenne - COGECA) remercie l'UPOV de 
!'invitation a participer a cette reunion et fait savoir qu'il presentera tout 
au long de la reunion des positions communes aux deux organisations qu' il 
represente. Faisant reference au document I OM/IV /6 I il soul igne que le COPA 
et le COGECA optent pour la protection des nouvelles varietes vegetales par un 
systeme particulier de droit d'obtenteur et pour le renforcement consequent de 
la disposition interdisant l'existence d'une "double protection" pour une m@me 
variete. Le COPA et le COGECA sont d'avis que le droit de l'obtenteur doit 
s'etendre a tout materiel qui permet de reproduire ou de multiplier les 
varietes, c' est-a-dire aux plantes, parties de plantes, cellules et proto
plastes. A leur avis, il faut garantir le libre acces a la variete a des fins 
experimentales, en vue de creer une nouvelle variete, y compris dans le cas ou 
la var iete incorpore une invent ion protegee par exemple par un brevet. La 
coutume denommee "privilege de l'agriculteur" rev@t une importance primordiale 
pour le secteur agricole et doit @tre consacree dans la Convention~ le COPA 
et le COGECA proposent une definition a cet effet. Enfin, le COPA et le COGECA 
acceptent l'introduction d'un droit derive, mais ala condition que le plagiat 
sera exclu de la protection. 

16. Mr. D. King (International Federation of Agricultural Producers - IFAP) 
expressed IFAP' s appreciation for having been invited to this meeting and 
stated that this was the first time it was represented in a UPOV meeting. IFAP 
grouped together farmers' organizations from throughout the world, including 
all the member States of UPOV. Farmers in many countries were concerned about 
rumors that UPOV was about to require farmers to pay royalties on farm-saved 
seed. According to a number of national farmers' organizations, this was 
contrary to the commitments that had been made by Governments when the national 
plant variety protection system was introduced. IFAP also understood that this 
would be a departure from the spirit of the original UPOV Convention. It 
insisted that the UPOV Convention should retain a balance between the interests 
of farmers, consumers and breeders. It fully supported the need to adequately 
reward the creative efforts of plant breeders so that farmers worldwide would 
continue to benefit from new plant varieties. 
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17. M. M. Besson (Federation internationale du commerce des semences- FIS) 
remercie l'UPOV d'avoir assoc1e la FIS a ses tres importants travaux et 
felici te 1' UPOV pour les progres quI elle a accomplis dans la revision de la 
Convention. La FIS a suivi avec une attention soutenue les travaux sur ce 
point, tout en laissant a son association soeur, l'ASSINSEL, plus directement 
interessee, le so in d 'examiner en detail les quest ions sou levees par ce tres 
important dossier. A sa derniere reunion, tenue a Jerusalem, en mai de cette 
annee, le Conseil executif de la FIS a decide de soutenir tres fermement les 
positions exprimees par l'ASSINSEL en ce qui concerne tant la revision de la 
Convention UPOV que la protection des inventions biotechnologiques, tout en 
reconnaissant que les COncept ions SQnt SUSCept ibleS d I evoluer quelque peU a 
l'avenir. En ce qui concerne la protection des inventions biotechnologiques, 
la FIS est persuadee qu 'un equilibre pourra etre trouve entre les droi ts des 
titulaires de brevets et les droits des titulaires de certificats d'obtention 
vegetale. Elle se felicite des contacts etablis entre l'OMPI et l'UPOV a cet 
egard. S'agissant de la revision de la Convention, la FIS estime que !'element 
cle do it etre le renforcement des droits de 1' obtenteur. Il s I agi t la d I un 
objectif commun a !'ensemble de la branche, et la FIS partage les vues equi-
librees de l'ASSINSEL sur ce point. · 

18. Cependant I le renforcement des droits de 1' obtenteur do it aussi etre 
double d'un effort pour amener le plus grand nombre de pays possible a adherer 
a la Convention. Le commerce international des semences ne pourrait qu'en 
profiter, au benefice de taus, y compris des pays defavorises. Ceux-ci 
pourraient aussi offrir un cadre juridique approprie et stable pour taus les 
echelons de l'activite semenciere. L'extension de la Convention a toutes les 
especes est aussi un objectif majeur qui devrait favoriser la diversification 
des travaux d'amelioration des plantes et de recherche, tout en offrant des 
possibilites de developpement aux regions qui disposent de riches reservoirs 
genetiques. 

19. Le renforcement des droits de l'obtenteur doit enfin permettre une limi
tation de ce que l'on appelle le "privilege de l'agriculteur" qui lese grave
ment les interets des obtenteurs et des marchands grainiers. Ce pretendu 
privilege, qui n'est nullement inscrit dans la Convention en tant que principe 
de droit, a connu dans certains milieux une interpretation tellement large 
que, dans certains cas, l'utilisation de semences certifiees, sur lesquelles 
l'obtenteur a pu toucher une redevance, constitue !'exception plutot que la 
regle generale. Il n' est pas normal que certains agr icul teurs beneficient 
sans contrepartie du travail long, difficile et couteux de l'obtenteur. Il 
faudra done parvenir a une solution pour faire cesser les abus; une solution 
logique serait que toute semence produite en vue d'un reensemencement soit 
soumise a une redevance equitable payee a l'obtenteur. 

Article 1 (Constitution of a Union; Purpose of the Convention) 

20. The Chairman opened the discussions on Article l. 

21. Mr. Slocock stated that the retention of the second sentence of para
graph (1) was fundamental to AIPH which could not accept any dilution of its 
wording or substance. 

22. Herr Dr. Freiherr von Pechmann (AIPPI) erklarte, die AIPPI habe von jeher 
die Auffassung vertreten, dass das "Doppelschutzverbot" nicht gerechtfertigt 
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sei, sondern dass man den Ziichtern die Moglichkeit geben sollte, fiir ihre 
Innovationen den Sortenschutz, der gewisse Vorteile habe, oder den Patent
schutz, der auch gewisse Vorteile habe, zu beantragen. Es sei zwar problema
tisch, wenn fiir die gleiche Erfindung zwei unterschiedliche Schutzrechte zur 
Verfiigung stiinden oder gestellt wiirden, aber man konne die Probleme losen. Man 
konne beispielsweise vorsehen, dass Rechte aus parallelen Schutzrechten nicht 
kumulativ gegen einen Verletzer geltend gemacht werden konnten. Man konne auch 
vorsehen, dass der Ziichter zwischen den genannten Schutzformen zu wahlen habe. 
Auf jeden Fall konne dies ein Diskussionspunkt sein. 

23. Die AIPPI konne den zweiten Satz von Absatz 2 nicht unterstiitzen. Das in 
diesem Satz vorgeschlagene "Doppelschutzverbot" stelle eigentlich eine Ver
scharfung gegeniiber dem gegenwartigen Wortlaut von Artikel 2 Absatz l dar. 
Dieser Satz besage, dass der betreffende Schutzgegenstand nicht sowohl durch 
Sortenschutz als auch durch Patent in einem Verbandsstaat geschiitzt werden 
salle. Nach dem gegenwartigen Wortlaut des Uebereinkommens sei aber der 
Schutzgegenstand nur das Vermehrungsmaterial. Der Verweis auf Artikel 37 zeige 
ferner, dass dieses "Doppelschutzverbot" keine allgemeine Giiltigkeit innerhalb. 
der UPOV erlangen salle. Dadurch werde keine Einheitlichkeit geschaffen: Der
jenige Staat, der die in Artikel 37 vorgesehenen Moglichkeiten in Anspruch 
genommen habe - die Vereinigten Staaten von Amerika, immerhin der grosste Ver
bandsstaat der UPOV - werde anders behandelt als alle anderen Verbandsstaaten. 
Im iibrigen hatten die Vertreter der Vereinigten Staaten von Amerika bereits in 
friiheren Diskussionen erklart, dass die Mogl ichkei t der Heranz iehung beider 
Schutzformen sich fiir die Erfinder auf dem Gebiet der Entwicklung von Pflan
zensorten nicht negativ sondern offensichtlich nur positiv ausgewirkt habe; 
ferner seien nach ihren Aussagen durch das Angebot paralleler Schutzmoglich
keiten bisher keine Schwierigkeiten aufgetreten. Die AIPPI sehe keinen Grund 
zu befiirchten, dass sich parallele Schutzformen in den anderen UPOV
Verbandsstaaten anders, nicht zum Vorteil der Pflanzenziichter auswirken wiirden. 

24. Herr Dr. P. Lange (ASSINSEL) erklarte, die ASSINSEL unterstiitze den vor
geschlagenen neuen Artikel l, und zwar mit dem in eckigen Klammern stehenden 
Satz. Sie unterstiitze also die Umwandlung von Absatz l des gegenwartigen Wort
lauts in eine bindende Best immung. Beziigl ich des "Doppelschutzverbots" unter
stiitze die ASSINSEL die Verstarkung der Rechte aus dem Sortenschutz und ver
trete die Meinung, dass nach Verwirklichung der diesbeziiglichen Vorschlage die 
Patentierung von Pflanzensorten als solchen unnotig sei. Die ASSINSEL spreche 
sich aber fiir die Patentierung von biotechnologischen Entwicklungen ein
schliesslich von Genen aus, die in sortenschutzrechtlich geschiitzte Pflanzen
sorten eingeschleust worden seien. Eine solche Patentierung stelle aber fiir 
die ASSINSEL keine Frage des Problemkreises "Doppelschutz" dar. 

25. Ferner bemerkte Herr Dr. Lange, dass in der englischen Fassung die Nume
rierung der Absatze zu korrigieren sei. 

26. Mr. Roberts (ICC) commented that ICC had always supported the possibility 
of protecting plant varieties by both patents and plant breeders' rights and 
did not understand the objections to the co-existence of more than one system 
of protection. It also did not understand how the international system could 
operate if at least two member States did not prohibit "double protection." 
It therefore supported the deletion of the sentence in square brackets in 
paragraph (1). 
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27. Mr. Rayon (CIOPORA) stated that CIOPORA agreed with the content of 
Article 1 except for the sentence between square brackets which it wished to 
be deleted. 

28. In that connection, Mr. Rayon stated that the expression "double protec
tion," which had been coined for ease of language, was a misleading expression 
and had perpetuated many misconceptions. "Double protection" would be totally 
improper where the plant variety constituted the subject matter of protection. 
Breeders did not want "double protection" in the sense of cumulated protection 
for the same variety. This would be costly and with no practical interest. 
Breeders wanted UPOV to be flexible to provide the largest opportunities for 
adhesion by third countries. Countries should be able to join UPOV and grant 
rights to breeders by patents or by breeders' rights certificates. The only 
case where "double protection" could be cumulative would be where the subject 
matter of protection was genetic information rather than a variety. In that 
case, biotechnological inventors might wish to have protection through claims 
covering the genetic information and, in addition, claims to a variety. A 
more flexible UPOV system would enable people to make broad claims covering 
the genetic information and the variety in one title without having to apply 
for two titles. The use of the expression "double protection" should be 
condemned, and this would be consistent with CIOPORA' s wish that the UPOV 
Convention should be made broadly open to new member States. A new Article 37 
should be introduced to give the opportunity to all member States, and not 
just to the United States of America, to provide protection for plant varieties 
by whichever means was most convenient. 

29. Herr Winter (COMASSO) sagte, die COMASSO unterstlitze die Absicht, die in 
Artikel 1 Absatz 1 des gegenwartigen Wortlauts stehende deklaratorische 
Bestimmung in eine bindende Vorschrift umzuwandeln, so wie sie in Absatz 2 des 
zur Diskussion gestellten Dokuments vorgeschlagen werde. Zu dem Vorschlag, das 
Recht naher zu definieren, sei die COMASSO der Auffassung, dass dieses als 
"Sortenschutzrecht", nicht aber als "Zlichterrecht" bezeichnet werden sollte; 
Gegenstand des Schutzes sei die.Sorte. Sie unterstlitze dagegen die Absicht, im 
Uebereinkommen durchgangig das Wort "Recht" anstelle von "Schutz" zu benutzen. 
Der Schutz sei namlich die Folge der Gewahrung eines Rechtes. 

30. Zu dem Problemkreis "Doppelschutzverbot" sei die COMASSO der Meinung, 
dass der vorgeschlagene Satz 2 von Absatz 2 unbedingt Bestandteil des Ueber
einkommens werden mlisse. Diese Meinung ergebe sich ganz allgemein aus der Not
wendigkei t, Rechtsunsicherhei t zu vermeiden, und im besonderen aus der be
stehenden europaischen Rechtslage, welche librigens auch als Grundlage fur die 
Ueberlegungen betreffend die vorgeschlagene Richtlinie des Rates der Europa
ischen Gemeinschaften tiber den Schutz biotechnologischer Erfindungen genommen 
worden sei. 

31. M. Hofkens (COPA/COGECA) rappelle que le COPA et le COGECA sont d 'avis 
quI il est preferable de proteger leS var ieteS VegetaleS dans le Cadre dU 
systeme particulier de protection, notamment du fait que celui-ci prevoit le 
libre acces a une variete protegee en tant que source initiale de variation 
d'un programme de creation varietale. Le COPA et le COGECA appuient done la 
position de l'ASSINSEL et de COMASSO; ils s'expriment en faveur de !'integra
lite du texte propose pour !'article premier, paragraphe 2). 
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32. Mr. King ( IFAP) noted that Article 1 now incorporated a binding rather 
than a declaratory provision. IFAP supported this change but noted that in 
respect of various Articles, such as 4 and 5, member States had to have the 
ability to exempt themselves from certain provisions since national circum
stances differed widely and it was reasonable to expect some differences in 
national legislation. If Article 1 were to become a binding provision, the 
ability for member States to make exceptions should be stated explicitely in 
the relevant Articles. 

33. IFAP was in favor of maintaining the present ban on "double protection." 
There should be only one system of industrial property rights for plant vari
eties, and that should be the plant breeders' rights system which had proved 
to be balanced in relation to the interests of breeders, farmers and consumers. 
For this reason, it was important that other systems did not interfere with 
the plant breeders' rights system and create confusion. Members from countries 
which were not yet members of UPOV had stated that the introduction of "double 
protection" would create difficulties for those countries in adhering to the 
Convention. 

34. Herr Dr. Freiherr von Pechmann (AIPPI) sagte, der Hinweis auf die europa
ische Rechtslage sei richtig und in der Tat seien Pflanzensorten vom Schutz 
nach dem europaischen Patentubereinkommen ausgenommen. Die entsprechende Aus
nahmebestimmung werde jedoch sehr heftig kritisiert. Deshalb sei ihre Strei
chung anlasslich einer Revision des europaischen Patentubereinkommens durchaus 
moglich. Herr Dr. von Pechmann sei daher der Meinung, dass man sich nicht an 
die gegenwartige Fassung des genannten Uebereinkommens halten salle; man salle 
eher eine Umformulierung des Satzes 2 von Absatz 2 prufen, urn festzuhalten, 
dass durch die Einfuhrung des Sortenschutzes das Recht der UPOV-Verbandsstaa
ten, fur Erfindungen von Pflanzenzuchtungen auch Patente zu erteilen, unberuhrt 
bleibe. Dabei bliebe dann naturlich offen, in welcher Form und fur welche 
Gegenstande Patente erteilt werden konnten; dies konnte spater bei einer 
Revision des europaischen Patentubereinkommens bzw. der nationalen Patentge
setze festgelegt werden. Kurz, gefasst sei also Herr Dr. von Pechmann der 
Meinung, man sollte bei der Revision des UPOV-Uebereinkommens unter dem Ein
druck des gegenwartigen Wortlauts des europaischen Patentubereinkommens fort
schrittliche Ueberlegungen nicht einengen. 

35. Mr. Roberts (ICC) stated that he could not agree with the statement made 
by Mr. King ( IFAP) . He could not see how the de let ion of the sentence in 
brackets, which was a restrictive provision, could make it more difficult for 
countries to join UPOV. 

36. Mr. Rayon (CIOPORA) wished to explain in more detail the position of 
CIOPORA on the problem of choice of protection. The subject matter of protec
tion under the UPOV Convention was the plant variety and, in this respect, 
Mr. Rayon supported the view expressed by Mr. Winter for COMASSO, in connection 
with Article 4, that protection should be provided for all plant varieties 
rather than for plant species, etc. Where the subject matter of protection 
was the variety, there was no need for "double protect ion" in the sense of 
cumulative protection. Optional protection, however, was required so that 
countries could grant rights to breeders of varieties either by patents or by 
plant breeders' rights certificates, or again by any other means that conformed 
to the principles of the UPOV Convention. "Double protection" in the sense of 
cumulative protection would only arise as an issue in the case of an inventor 

,c._ 
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working in biotechnology and wishing to protect genetic information, a parti
cular gene for instance, and also the variety or varieties into which that 
information was incorporated: if patent protect ion was completely excluded 
under the UPOV Convention, the inventor would have to file an application for 
a patent for the genetic information and one or more applications for plant 
breeders' rights. If no demarcation was established between the two systems, 
the inventor would be able to cover in a single title--the patent--both the 
genetic information and the variety or varieties. And there would be no 
conflict and, as demonstrated by the experience in the United States of 
America, no difficulties. If the scope of the UPOV Convention were to be 
confined to plant breeders' rights in the narrow sense, the Convention would 
not be truly international. 

37. Mr. Clucas (ASSINSEL) sought to clarify the ASSINSEL position. ASSINSEL 
was opposed to "double protection" in the sense that a variety should not be 
protectable by both a patent and a plant breeder's right. ASSINSEL was very 
supportive, however, of complementary protection, that is to say, the protec
tion by patent of a gene within a variety which was itself the subject of a 
plant breeder's right. 

38. Mr. Slocock (AIPH) was of the view that there was agreement to the effect 
that "double protection" in the sense of cumulative protection was unaccept
able. AIPH also accepted the patenting of genetic information but did not 
accept that plant varieties as such should be subject to any other system of 
protection than the UPOV Convention. It understood that Article 1 would 
clarify that, and not go any further. If a provision such as Article 37 was 
made widely available, member States would be able to derogate from essential 
features of plant breeders' rights, e.g. the conditions of protection as set 
out in Article 6 and the duration of protection as set out in Article 8, 
presently laid down in mandatory provisions of the Convention. This would 
jeopardize the objective of the Convention to secure an element of uniformity 
and consistency in the worldwide system of breeders' rights protection. And 
this was the reason why the deletion of the sentence between brackets was 
unacceptable to AIPH. 

39. Mr. S. Williams (AIPPI) did not see why a variety should not be protected 
by a patent provided the conditions for protection were fulfilled. Once the 
basis for a protection system was established, there ought to be no exceptions. 
He agreed with M. Rayon (CIOPORA) that there should be no necessity to take up 
two forms of protection when one was available. He suggested to use the term 
"multiple forms of protection for the same piece of property" to describe the 
issue under discussion, which was to be subdivided as follows: Firstly, should 
there be multiple forms of protection for the same piece of property? Second
ly, should a member State be able to make two forms available at the same time? 
Thirdly, where multiple forms of protection are available, should a member 
State permit both forms at the same time? 

40. Herr Dr. Freiherr von Pechmann (AIPPI) kniipfte an die Aeusserungen von 
Herrn Royon (CIOPORA) an und sagte, dass die anscheinend bei der UPOV sowie 
bei den Vertretern einiger Organisationen bestehende Angst vor dem Patentschutz 
unberecht igt sei. Wegen der Hiirde der Erf indungshohe sei die Erlangung eines 
Patents viel schwieriger als die Erlangung des Sortenschutzes. Eine sehr kleine 
Zahl von Anmeldungen wiirden somi t zu Patent en fiihren. Die Eroffnung der Mog
lichkeit des Patentschutzes fiir Sorten wiirde also keineswegs zu einer Flut von 
Patenten fiihren. 
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41. Mr. Rayon (CIOPORA) referred to his previous statements and to the state
ment of Mr. Williams (AIPPI) and added that a "traditional" breeder who sought 
protection for a variety only should be given the choice between the patent 
and the plant breeder's right. 

42. M. Besson (FIS) renvoie a sa declaration liminaire et rappelle que le 
Bureau executif de la FIS partage les vues equilibrees de 1 'ASSINSEL sur ce 
point. 

43. Mr. B. Greengrass (Vice Secretary-General) asked the CIOPORA delegation 
whether, when it spoke of a flexible Convention that would permit the protec
tion of plant varieties by both industrial patents and by plant breeders' 
rights, it was envisaging that UPOV criteria such as those of distinctness, 
uniformity and stability should be adopted by the patent system where plant 
varieties were the subject matter of protection. It was difficult to see how 
the two systems could work together if such criteria were not applied under. 
the two systems. 

44. Mr. Rayon (CIOPORA) replied that breeders were essentially interested by 
the scope of the protection afforded. If the scope of the rights granted under 
the UPOV Convention were strengthened to the level sought by breeders, there 
would be no objection from CIOPORA's part to the basic principles of the UPOV 
Convention being applied in the granting of patents for plant varieties. Some 
adaptations would be necessary for the patent system, but also on the part of 
UPOV, including his suggestion of a more widely available Article 37. 

45. M. B. Le Buanec (ASSINSEL) se refere a !'intervention precedente de 
M. von Pechmann (AIPPI) et estime que l'on ne peut pas raisonner en termes de 
diff iCUl te d I Obtention d I Un brevet QU d I Un Cert if icat d I ObtentiOn Vegetale 0 

Les conditions de la protectio_n et les droits conferes par ces deux titres 
sont differents. 

46. Herr Dr. Freiherr von Pechmann (AIPPI) sagte, man musse auch auf dem 
Gebiet des Patents das Erfordernis der Wiederholbarkeit berucksichtigen, dem 
hinsichtlich der Mikroorganismen durch eine Hinterlegung des betreffenden 
Organismus entsprochen werden konne. In den Vereinigten Staaten von Amerika 
sei als Folge des Hibberd-Falles das gleiche Erfordernis gestellt, und der 
Erfinder konne ebenfalls die Wiederholbarkeit seiner Erfindung durch Hinter
legung geeigneten Samenmaterials sicherstellen. Wenn im Laufe der Zeit die 
Sorte von dem ursprunglich hinterlegten Material abweiche, also nicht bestandig 
sei, dann werde der Patentschutz verloren gehen. Aehnliches gelte fur Mikro
organismen. Diesbezuglich bestehe nach Auffassung von Herrn Dr. von Pechmann 
kein Unterschied zwischen den Voraussetzungen fur den Sortenschutz und den 
Voraussetzungen fur einen Patentschutz fur eine Sorte. 

47. Herr Dr. D. Baringer (Bundesrepublik Deutschland) sagte, die Beitrage 
vieler Organisationen hat ten deutlich gemacht, dass der Schutzgegenstand in 
dem neuen Uebereinkommen sehr genau definiert werden musse. Ibm erscheine es, 
dass weites Einvernehmen daruber bestehe, dass die Sorte als solche der 
Schutzgegenstand sei. Seines Erachtens nach musse der Verwaltungs- und Rechts
ausschuss den Vorschlag von Herrn Rayon (CIOPORA) genau prufen, wonach einer
seits die Voraussetzungen fur die Erteilung eines Patents fur eine Sorte die 
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gleichen sein sollten wie diejenigen, die im UPOV-Uebereinkommen fUr das 
besondere Schutzrecht vorgesehen seien, und andererseits eine Moglichkeit 
angeboten werden sollte, zusatzliche Anspruche auf genetische Information zu 
formulieren. Die Gutheissung eines solchen Systems wurde einige Probleme fur 
den Antragsteller losen. Die im Zusammenhang mit der Schutzrechtswirkung 
stehenden Probleme, wie der Umfang des Verbietungsrecht und die Tragweite des 
Grundsatzes der Erschopfung, blieben jedoch ungelost. Gleichwohl sollte dieser 
vorschlag erortert werden. 

48. The Chairman concluded the discussions on Article l. He supported the 
view expressed by Dr. Beringer (Federal Republic of Germany) and noted that it 
would be a difficult task for the delegates from member States to reconcile 
very different views and find a solution that would be acceptable to all. 

Article 2 (Definitions) 

49. The Chairman opened the discussions on the proposed new Article 2. 

50. Mr. King (IFAP) said that IFAP recognized a necessity to adequately 
reward plant breeders for their plant breeding efforts but emphasized that 
some of its members opposed the payment of royalties for the discovery of 
naturally occurring plants. Concerning the defintion of "material," IFAP 
wished that the words "except farm-saved seed" be added to the words "harvested 
material." 

51. M. Hofkens (COPA/COGECA) fait savoir que le COPA et le COGECA sont en 
faveur de l'exclusivite du systeme de la protection des obtentions vegetales. 
Afin d'eviter que le droit des brevets ne s'applique au materiel de reproduc
tion au de multiplication vegetqtive, il convient d'inscrire dans la Convention 
une definition du materiel de reproduction au de multiplication qui precise 
que les plantes, parties de plantes, cellules et protoplastes constituent un 
tel materiel. 

52. Herr Winter (COMASSO) sagte, die COMASSO begrusse grundsatzlich die Auf
nahme von Begriffsbestimmungen, da diese eine einheitliche Auslegung der 
Rechtsvorschr if ten fordere. Im einzelnen meine die COMASSO, dass die vorge
schlagene Begriffsbestimmung der Art unnotig sei, da die COMASSO sich fur 
Alternative 3 in Artikel 4 ausspreche und dann, falls diese Alternative gewahlt 
werde, in keinem Artikel des Uebereinkommens auf die Art Bezug genommen werde. 
Die vorgeschlagene Begriffsbestimmung der Sorte werde akzeptiert, sowie auch 
die Begriffsbestimmung des Zuchters. Bezuglich der Ziffer iv) erscheine eine 
Begriffsbestimmung des Sortenmaterials unabdingbar, da nur mit ihrer Hilfe die 
vorgesehene Schutzrechtswirkung gemass Artikel 5 klar verstanden werden konne. 
Allerdings musse sie so breit wie moglich sein; die COMASSO schlage also vor, 
dass die gesamte Bestimmung ubernommen werde. 

53. Mr. S.D. Schlosser (CIOPORA) found a need for a definition of the term 
"material" but proposed an alternative broad definition as follows: 
"'Material' shall mean any plant or part of a plant, whatever its botanical or 
commercial function. The term shall include cut flowers, fruits and seeds." 
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54. Mr. Roberts (ICC) said that ICC found the definition of "variety" in 
Article 2(ii) somewhat too broad and indefinite. Varieties should be defined 
as being varieties which fulfilled the distinctness, homogeneity and stability 
criteria of Article 6. If varieties were so defined, then patents on plant 
varieties would, of necessity, have to be on varieties that were distinct, 
homogeneous and stable. If this requirement was not fulfilled, applications 
would be for something other than varieties. ICC also felt that a definition 
of "material" was necessary and supported the definition proposed by 
Mr. Schlosser (CIOPORA). 

55. M. Le Buanec (ASSINSEL) fait savoir que l'ASSINSEL n'a pas de remarques 
particulieres a formuler sur les trois premiers paragraphes de 1' article 2. 
S'agissant de l'alinea iv), de la definition du materiel de la variete, 
l'ASSINSEL estime que la reference au "materiel potentiellement utilisable en 
tant que materiel de reproduction ou de multiplication vegetative" devrait etre 
supprimee car le mot "potentiellement" manque de precision. Cette suppression 
pourrai t etre compensee en libellant le premier alinea comme suit : "toutes 
les formes de materiel de reproduction ou de multiplication vegetative". Les 
troisieme et quatr ieme alineas paraissent absolument indispensables a 
l'ASSINSEL; dans le quatrieme alinea, il conviendrait de maintenir le mot 
"directement". En d'autres termes, l'ASSINSEL souhaite que le droit s'applique 
au produit de la recolte ainsi qu'au produit transforme directement obtenu a 
partir du produit de la recolte. 

56. Herr Dr. Freiherr von Pechmann (AIPPI) begrusste namens der AIPPI die 
vorgschlagene Aufnahme von Begriffsbestimmungen. Beziiglich der Ziffer iv) sei 
die AIPPI der Auffassung, dass die Definition des Materials soweit wie moglich 
gehen salle, damit der Ziichter den grosstmoglichen Schutz erhalte. Jedoch habe 
es innerhalb der AIPPI keine einheitliche Auffassung gegeben hinsichtlich des 
Wortes "unmittelbar" im Satzteil "unmittelbar vom Erntegut abgeleitete Erzeug
nisse". Einige Vertreter hatten seine Streichung befiirwortet, da auch mittelbar 
vom Erntegut abgeleitete Erzeugnisse geschiitzt werden sollten. Andere hatten 
sich fiir eine Beibehaltung dieses Wortes ausgesprochen, da es bereits im 
Patentrecht im Zusammenhang mit Erzeugnissen, die von einem geschiitzten Ver
fahren abgeleitet wiirden, zu finden sei. Die AIPPI begriisse die vorgeschlagene 
Formulierung, da es notwendig sei, deutlich zu machen, was unter dem Begriff 
"Material" in Artikel 5 gemeint sei. 

57. Mr. Slocock (AIPH) stated that AIPH welcomed the abandonment of the word 
"taxon" and, since there would be no reference in Article 4 to "species," 
there was no point in defining it. AIPH accepted the definition of the word 
"variety" but did not accept that the word "breeder" should include the dis
coverer of a plant found in nature. The word "material" should be defined to 
mean the reproductive or vegetative propagating material of the variety. The 
reference to material which "has the potential of being used as reproductive 
or vegetative propagating material" should be deleted as it would jeopardize 
the precision of the Convention. 

58. Discussions on the definitions of "breeder" and "variety" were continued 
on the morning of the second day. The following remarks were made. 

59. Dr. D. Gunary (ASSINSEL) said that ASSINSEL would appreciate it if the 
definition of "breeder" were to state clearly that the breeder could be either 
a natural or a legal person. 

o(J 
I 



IOM/IV/10 Prov. 
page 14, Seite 14 

60. Mr. Besson (FIS) stated that his organization supported the position 
expressed by ASSINSEL. 

61. Herr Dr. Freiherr von Pechmann (AIPPI) erklarte, dass der Hinweis auf 
andere Benutzungsarten in der Begriffsbestimmung der Sorte Probleme hervorrufen 
konnte. In der Tat konnte dem Zilchter oder Biochemiker, der beispielsweise eine 
Pflanzenzellinie zur Erzeugung eines Farbstoffes gezilchtet habe, ein Patent fur 
seine biochemische Erfindung mit der Einwendung verweigert werden, es handele 
sich bei seiner Zellinie urn eine " .•• Gesamtheit von ... Pflanzenteilen, die 
... als eine Einheit zum Zweck ... einer anderen Benutzungsart angesehen wird". 
Herr Dr. von Pechmann vertrat die Meinung, dass die vorgeschlagene Begriffsbe
stimmung bei der diplomatischen Konferenz oder spater auf nationaler Ebene im 
parlamentarischen Verfahren zu Schwierigkeiten fiihren werde. Er schlug vor, 
den Satzteil "oder einer anderen Benutzungsart" zu streichen. 

62. Herr Dr. Beringer (Bundesrepublik Deutschland) stimmte Herrn Dr. Freiherr 
von Pechmann insofern zu, dass die Frage sorgfaltig zu priifen sei. Er erklarte 
ferner, dass der strittige Satzteil aufgenommen worden sei, weil es im Pflan
zenreich Sorten gebe, die nicht angebaut sondern in anderer Weise genutzt 
wilrden. So konnten beispielsweise im Bereich der Wasserpflanzen Algensorten in 
der Arzneimittelindustrie zur Extraktion eines Stoffes genutzt werden, ohne 
dass die Sorten im eigentlichen Sinne angebaut wiirden. In der Bundesrepublik 
Deutschland habe man bereits an einem praktischen Beispiel die Unzulanglichkeit 
der Formulierung "ausschliesslich zum Anbau bestimmt" feststellen konnen. 

63. Mr. Williams (AIPPI), in follow-up to the statement of Dr. Freiherr von 
Pechmann (AIPPI), stated that the reference to groupings of plants in the 
definition of "variety" was also objectionable. That reference could be 
construed as applying to higher groupings than varieties. Traditionally, the 
term "variety" would be used in relation to individual plants. 

64. Mr. Roberts (ICC) supported the views expressed by Dr. Freiherr von 
Pechmann. They concerned an area of interaction between patents and plant 
breeders' rights. It was UPOV's role and responsibility to define the notion 
of variety, but its definition had consequences in the field of patents. The 
problem lay in the reference to parts of plants. In Mr. Roberts' view, "plant 
variety" was related to an assemblage of plants over their whole life cycle. 
The parts of plants were to be considered in the context of the definition of 
"material." 

65. Mr. Clucas (ASSINSEL) stated that ASSINSEL could not accept the deletion 
of the reference to groupings of plants. There were types of varieties which, 
by reason of the method by which thay had been bred and of the system by which 
they were reproduced, could only be represented by a number of plants. 

Article 3 (National Treatment) 

66. The Chairman opened the discussions on Article 3. 
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67. Support for the proposed deletion of paragraph ( 3), which provided for 
the possibility for member States to require reciprocity, was expressed by 
Mr. Slocock (AIPH), Dr. von Pechmann (AIPPI), Mr. Clucas (ASSINSEL), 
Mr. Roberts (ICC), Mr. Royon (CIOPORA), Mr. Winter (COMASSO) and Mr. Besson 
(FIS). 

68. Dr. Gunary (ASSINSEL) suggested that consideration should be given to the 
deletion of the end of paragraph (2) starting with "provided that." ASSINSEL 
was of the view that a check on the multiplication was not a condition for the 
grant of a right and was thus of no relevance for national treatment. 

69. Herr Winter (COMASSO) sagte, bezuglich Absatz 1 sei die COMASSO der 
Meinung, dass der besonderen europaischen Lage Rechnung getragen werden sollte 
und die Streichung des Satzteils "die den eigenen Staatsangeh6rigen auferlegt 
werden" in Erwagung gezogen werden sollte. Diese Streichung scheine ihr ange
sichts der angestrebten Vereinheitlichung des europaischen Marktes und der 
europaischen Rechtssituation unabdingbar zu sein, da es sonst zu Rechtsun
sicherheit fuhren k6nnte. 

70. Bezuglich Absatz 2 sei die COMASSO der Meinung, dass er uberdacht werden 
sollte. Der Bezug auf die Ueberwachung der Vermehrung einer Sorte als Voraus
setzung fur die Inlanderbehandlung scheine in der Tat nicht gerechtfertigt zu 
sein, da diese Ueberwachung keine Voraussetzung fur die Erteilung des Zuchter
rechts darstelle. 

71. M. Hofkens (COPA/COGECA) dit que le COPA et le COGECA n'ont pas d'obser
vations a formuler au sujet de !'article 3. 

72. Mr. King (IFAP) said that IFAP had no firm views on the proposed deletion 
of paragraph (3). It should be noted, however, that a member of IFAP from 
Finland had replied to the enquiry that if there were an application from 
Finland for membership in UPOV and if they were to support that application, 
they would prefer Finland to be free to define the extent of application of 
the reciprocity principle. 

73. M. Besson (FIS) fait savoir que la FIS appuie la position exprim6e par 
l'ASSSINSEL. 

74. The Chairman concluded the discussions on Article 3 and noted that there 
was general agreement for the deletion of paragraph (3) and that the Adminis
trative and Legal Committee would have to consider some minor aspects of para
graphs (1) and (2). 

Article 4 (Scope of Application of the Convention) 

75. The Chairman opened the discussions on Article 4.* 

* References to alternatives in the subsequent paragraphs are reference to the 
alternatives proposed for both paragraph (1) and paragraph (2) of Article 4. 
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76. M. Besson (FIS) fait savoir que la FIS prefere la variante 3, mais 
completee comme suit : "toutes les varietes vegetales". 

77. Mr. King (IFAP) referred to his earlier comments made in relation to 
Article l concerning flexibility required in respect of the prov1s1ons of 
Articles 4 and 5. IFAP was of the view that elements of flexibility should be 
built into those Articles. Concerning Article 4, IFAP was opposed to the 
mandatory application of the Convention to all species and felt that individual 
States should be able to accede to the UPOV Convention even if they were in 
the position to grant plant breeders' rights for certain species only. IFAP 
favored the flexibility permitted in the text of the 1978 Convention. It did 
not see how the Council of UPOV could evaluate the exceptional difficulties 
faced by member States seeking to limit the application of the Convention. 

78. M. Hofkens (COPA/COGECA) fait savoir que le COPA et le COGECA ont une 
position identique a celle de la FIS. 

79. Herr Winter (COMASSO) sagte, die COMASSO sei, wie bereits angedeutet, der 
Meinung, Alternative 3 ware dem Anwendungsbereich des Uebereinkommens angemes
sen. Sie begrusse ausdrucklich die bedingungslose Anwendung des Uebereinkommens 
auf alle Sorten. Jedoch sei die in Absatz 2 vorgesehene Moglichkeit, von diesem 
Grundsatz wieder abzuweichen, vom Standpunkt der Zuchter aus gesehen unbefrie
digend. Die Zuchter mussten uberall dieselben Bedingungen fur ihre Arbeit und 
fur den Schutz dieser Arbeit vorfinden konnen. Die Diskussionen der Vergangen
heit hatten gezeigt, dass selbst in den europaischen Verbandsstaaten durch die 
unterschiedliche Anwendung des Uebereinkommens auf einzelne Arten betrachtliche 
Wettbewerbsprobleme zwischen diesen Staaten aufgetreten seien. Sollte man 
jedoch aufgrund ubergeordneter politischer Erwagungen an der Gewahrung der 
Moglichkeit fur die Verbandsstaaten festhalten mussen, das Uebereinkommen all
mahlich auf alle Arten anzuwenden, dann verstunde die COMASSO, dass auf jeden 
Fall keine "aussergewohnlichen Schwierigkeiten" vorlagen, wenn in wenigstens 
einem Verbandsstaat Prufungsmoglichkeiten vorhanden seien, angeboten wurden 
oder geschaffen werden konnten. 

80. Mr. Rayon (CIOPORA) stated that CIOPORA believed that the Convention 
should be applied as broadly as possible and therefore felt that Alternative 3 
in paragraph ( l) would be the best of the three proposed. CIOPORA would 
propose, however, the following wording for paragraph ( l) which would better 
express the intentions: 

"This Convention shall be applied to all new plant varieties 
irrespective of the plant species to which they belong." 

81. CIOPORA believed that paragraph ( 2) should be applied as narrowly as 
possible and would object to or oppose any delayed application of the Conven
tion to species that were commercially important and deserved protection. 

82. Mr. Roberts (ICC) stated that ICC preferred Alternative l embracing all 
botanical species. It might be more logical to retain Alternative 3, but 
before opting for that suggestion, ICC would wish to see the definition of 
"variety" settled. ICC's proposal was that paragraph (2) should be deleted in 
its entirety since there was concern that it could be used to delay the full 
introduction of plant variety protection in new countries joining UPOV and 
form the basis for countless undesirable exceptions. 
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83. Dr. Gunary (ASSINSEL) stated that ASSINSEL fully supported the new text 
of Article 4 and favored Alternative 3. 

84. Herr Dr. Freiherr von Pechmann (AIPPI) erkUirte, die AIPPI spreche sich 
auch fur Alternative 3 aus, denn sie wlirde eine klare Situation schaffen. Die 
anderen Alternativen k6nnten Probleme grunds~tzlicher Art tiber den Schutzge
genstand des UPOV-Uebereinkommens aufwerfen. 

85. Hinsichtlich des Absatzes 2 sei die AIPPI der Meinung, dass er gestrichen 
werden k6nnte, denn sie sehe nicht, welche "aussergew6hnlichen Schwierigkeiten" 
in einem Land auftauchen k6nnten. Sollte sich dieser Begriff auf einen Mangel 
von Prtifungsm6glichkeiten in dem betreffenden Land beziehen, so w~re auf den 
Austausch von Prtifungsergebnissen zwischen den Verbandsstaaten zu verweisen. 
Dieser erlaube, diese Schwierigkeiten zu tiberwinden. Desweiteren sei auch der 
vorgeschlagene Absatz 2 im Hinblick auf die Notwendigkeit einer Harmonisierung 
innerhalb der UPOV zu streichen. 

86. Mr. Slocock (AIPH) stated that AIPH favored Alternative 3 in paragraph (1) 
and had reservations concerning paragraph ( 2) in the absence of knowledge of 
the likely attitude of the Council on a proposed progressive implementation of 
the Convention. It was only acceptable on the understanding that a strict 
timetable was accepted by the member State concerned for such implementation 
and that the paragraph was not allowed to delay the introduction of protection 
in new member States in respect of commercially important species. 

Article 5 (Effects of the Right Granted to the Breeder) 

Paragraph (1) (Definition of the Basic Rights) 

87. The Chairman opened the discussions on Article 5, paragraph (1). 

88. Mr. Slocock (AIPH) said that Article 5 was almost a Convention in itself. 
So far as paragraph ( 1) was concerned, AIPH fully recognized that it had to 
include a reference to exports. This seemed to be relevant and practical. 

89. Herr Dr. Freiherr von Pechmann (AIPPI) erkl~rte, die AIPPI k6nne der 
Formulierung von Absatz 1 zustimmen, zumal das Erntegut auch in den Schutzum
fang eines Sortenschutzrechts aufgenommen werden solle und, wie die Diskussion 
tiber die Begriffsbestimmung des Materials in Artikel 2 Ziffer iv) dies gezeigt 
habe, diese Aufnahme allgemeine Zustimmung gefunden habe. 

90. Dr. Gunary (ASSINSEL) said that ASSINSEL saw Article 5 as a very important 
Article which would materially affect the confidence which breeders would have 
in their investments in the development of varieties. ASSINSEL very much 
appreciated the rewording of this Article and thought that it would be clearer 
if sub-paragraph (iii) of paragraph (l) were reworded as follows: "from 
importing or stocking material of the variety for any of the purposes defined 
in this paragraph." 

91. Mr. Roberts (ICC) said that ICC supported Article 5(1) entirely. 
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92. Mr. Royon (CIOPORA) stated that in Article 5 the term "right" did not 
appear sui table because it lead to a repetition of the term "right." CIOPORA 
thought that it should be replaced by "title of protection." The first 
sentence would then read: "The title of protection granted confers the right 

" Also the term "title of protection" was able to cover the various 
different titles which would be used by member States if CIOPORA' s earlier 
remarks concerning Article 1 were adopted. 

93. Turning to paragraph ( 1), CIOPORA appreciated the proposed extension of 
the scope of protection but was not quite happy from a systematic point of 
view with the separation which was made between "reproduction" and other types 
of acts. CIOPORA considered that what should be covered was the "commercial 
exploitation" of the variety and notably the reproduction of the variety, the 
use for commercial purposes, the offering for sale or the sale of the variety 
or material thereof and the importation or stocking of the variety or material 
thereof. In relation to exports of material, CIOPORA greatly appreciated the 
proposed extension of the scope of protection since it was in favor of 
breeders, but wondered whether this did not represent the imposition of two 
protections on one and the same object. It was obvious to CIOPORA that, while 
material might be imported from a country without protection, because of the 
territorial limitation of the title of protection, exports could only concern 
material which had been propagated, produced or sold in, or imported into, the 
territory of the country concerned; such material therefore already fell under 
the protection covering such acts as "manufacture," "offer for sale," "sale" 
or "putting on the market." 

94. Herr Winter (COMASSO) sagte, die COMASSO sei ebenfalls vollig in Ueber
einstimmung mit dem Prinzip der Verstarkung des gewahrten Rechtes, namlich der 
Gewahrung eines absoluten Rechtes mit klar definierten Ausnahmen. Sie konne 
dem Absatz 1 inhaltlich zustimmen, schlage jedoch vor, den Satzteil "zu einem 
der vorgenannten Zwecke" zu streichen, da ihrer Auffassung nach die Einfuhr 
oder der Besitz automatisch zu einem der in den Ziffern i) und ii) genannten 
Zwecke erfolge. 

95. M. Petit-Pigeard (COMASSO) fait observer que, dans le texte fran9ais, le 
mot "concede" dans le titre de l'article 5, dans le paragraphe l) de cet 
article et dans d'autres dispositions proposees est incorrect. 

96. M. Hofkens (COPA/COGECA) dit que le COPA et le COGECA n'ont pas d'obser
vations a formuler au sujet du paragraphe 1). 

97. Mr. King (IFAP) stated that IFAP could support the rewriting of Article 5 
in order to clarify its interpretation. IFAP was of the view, however, that 
the proposed revision of what was known as the "farmer's privilege" was in the 
view of its members the betrayal of the original intent of the UPOV Convention. 
Many farmers' organizations accepted plant breeders' rights legislation in 
their country on the understanding from their Governments that royalties would 
not be paid on farm-saved seed. IFAP's member organizations were unanimous in 
their opinion that the breeder's right should be limited to propagating 
material for commercial purposes. In relation to paragraph (l), IFAP liked 
the wording "production for purposes of commercial marketing" in the presently 
applicable text. Accordingly, it proposed that that phrase be reinstated and 
that paragraph (l)(i) should read: "reproducing or propagating their variety 
for the purposes of commercial marketing." In relation to paragraph (2), IFAP 
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would propose to further clarify the "farmer's privilege" question by proposing 
the addition of sub-paragraph which would spell out in detail what IFAP had in 
mind. 

98. M. Besson (FIS) dit que la FIS n'a pas d'observations a formuler au sujet 
du paragraphe 1). 

99. Herr Dr. Freiherr von Pechmann (AIPPI) sagte, er babe Bedenken gegen den 
Vorschlag von Herrn King (FIPA). Sollte sich das ZUchterrecht auf die Vermeh
rung der Sorte zum Zweck des gewerbsmassigen Absatzes beschranken, dann konnte 
der ZUchter nicht unmittelbar gegen eine Vermehrung vorgehen, sondern mUsste 
abwarten, bis das erzeugte Vermehrungsmaterial vertrieben werde. Der vorge
schlagene Wortlaut biete die Moglichkeit, das Recht bereits bei einer Vermeh
rung in grossem Umfang geltend zu machen, also wenn klar sei, dass sie nicht 
zu privaten Zwecken erfolge und somit gemass Absatz 2 vom Schutz ausgenommen 
sei. 

100. Mr. Royon (CIOPORA) stated that the wording proposed by CIOPORA for para
graph ( 1) was based on the wording of patent laws in relation to product 
patents, and CIOPORA believed that it was very important that this paragraph 
be worded in very broad terms. It concurred with COMASSO that exceptions from 
protection should be the subject of a different Article. It was of the view 
that instead of separating two aspects of the exploitation of a variety, that 
is to say "reproduction" and "offering for sale," "selling," etc., it would be 
much simpler to refer to the commercial exploitation of the variety. This 
drafting would eliminate some of the difficulties referred to by some associa
tions in relation to exploitation which was not for commercial purposes. 
Another advantage of this wording would be that it would enable us to draw 
upon more than a century of important case law on the interpretation of patent 
legislation. 

101. Mr. Clucas (ASSINSEL) stated that he would like to associate his organi
zation with the comments made by Dr. Freiherr von Pechmann (AIPPI) with 
reference to the "purposes of commercial marketing" because if a breeder wished 
to police his product, the most convenient point at which policing could take 
place was the reproduction or propagation stage. 

102. M. Petit-Pigeard (COMASSO), anticipant sur le debat qui portera sur la 
possibilite pour les Etats de limiter les effets du droit accorde a l'obten
teur, et d'intervenir dans la production et la commercialisation des semences 
et plants, souligne la distinction entre !'usage personnel, qui est a des fins 
non lucratives, et l'usage industriel, artisanal ou agricole, qui est a des 
fins lucratives. D'une maniere generale, un agriculteur ne produit pas du 
materiel de reproduction ou de multiplication en vue de la production d'une 
recolte destinee a satisfaire les besoins de sa famille ou de son personnel' 
comme on pourrai t le fa ire dans un jardin familial. Il para it important a 
M. Petit-Pigeard de ne pas entrer dans un systeme de pensee qui assimile un 
agriculteur a une personne qui' au regard de la protection des obtentions 
vegetales, n'exerce pas d'activite lucrative. Un tel systeme de pensee 
remettrait d'ailleurs en cause les principes regissant par exemple la photo
copie d'oeuvres protegees par le droit d'auteur ou la copie de logiciels et, 
en fait' les principes regissant l' ensemble de la propriete intellectuelle. 
Par ailleurs, l'objectif de la revision de vrait etre !'elaboration d'une 
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Convention qui soit efficace pour tous les types de varietes et qui ne pousse 
pas les obtenteurs a orienter leurs travaux de recherche vers la creation de 
varietes hybrides. 

Paragraph ( 2) (Exclusions from the Scope of the Right Granted to the 
Breeder) 

103. The Chairman opened the discussions on paragraph (2). 

104. Herr Dr. Freiherr von Pechmann (AIPPI) sagte, die AIPPI konne diesem 
Absatz im allgemeinen zustimmen. Die in Ziffer ii) und iii) vorgesehenen Aus
nahmen seien Uebernahmen aus dem Gemeinschaftspatentiibereinkommen, das zwar 
noch nicht in Kraft get ret en sei, aber be rei ts in dem Patentgesetz einiger 
Staaten seinen Niederschlag gefunden habe. Sie wiirden eine Klarstellung dar
stellen, der man nur zustimmen konne. 

105. Mme M. Cambolive (ASSINSEL) fait reference a une legere difference entre 
les versions fran~aise et anglaise de l'alinea ii). Pour eliminer cette 
difference, il conviendrait de supprimer le mot "and" dans la version anglaise. 

106. S'agissant de la question plus generale de la protection des hybrides et 
des lignees parentales, Mme Cambolive fait savoir que, pour l'ASSINSEL, 
celle-ci ne parait pas avoir ete suffisamment etudiee. Les problemes souleves 
par cette protection on ete partes a plusieurs reprises a 1' attention de 
l'UPOV. Si l'on excepte la reference a !'utilisation repetee d'une variete 
figurant a l'alinea iv), ces problemes ne sont toujours pas pris en compte. 
L'ASSINSEL propose d'adopter une definition des hybrides qui pourrait Ehre 
fondee, selon les especes et groupes d'especes concernes, sur les constituants 
et la formule qui les associe. Une autre preoccupation de l'ASSINSEL reside 
dans l'utilisation des lignees parentales car leur mise a disposition pourrait 
conduire a de simples travaux de selection. Des reflexions sont actuellemnt 
en cours au sein de l'ASSINSEL et celle-ci fera des propositions apres son 
congres qui aura lieu a Seville (Espagne) au printemps 1990. 

107. Mr. Roberts (ICC) stated that ICC supported the wording of paragraph (2) 
as proposed. 

108. Mr. Rayon (CIOPORA) stated that CIOPORA wondered whether the principle of 
exhaustion of rights should be introduced into the Convention because the 
Convention should be a set of principles, rather than a model law. If it was 
to be introduced, CIOPORA insisted that it be strictly limited to the specific 
field of use for which the breeder might have sold or licensed material of his 
variety. CIOPORA was not satisfied with the text as proposed. 

109. In relation to subparagraph (ii), CIOPORA agreed with the remarks made by 
other organizations. It had itself proposed that the provision should apply 
to acts done for domestic and non-commercial purposes. The two conditions had 
to be cumulative. An act could be done by a municipality in a private way for 
non-commercial purposes but it would still not be domestic. 

110. In relation to sub-paragraph (iv), CIOPORA wished the words "and acts 
done for the commercial exploitation of such varieties" to be removed. CIOPORA 
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further suggested the merging of sub-paragraphs (iii) and (iv) as follows: 
"acts done for experimental purposes or for the purpose of breeding new 
varieties." CIOPORA was of the opinion that the expression "or for the 
marketing of such varieties" in Article 5(3) of the present text of the 
Convention and the expression "acts done for the commercial exploitation of 
such varieties" in Article 5(2)(iv) of the proposed new draft should be 
deleted: the Convention should not prejudge that a variety freely bred from 
an existing protected variety would not infringe the parent variety; it was 
therefore not possible to say in advance that it could be freely exploited. 
It was only where the new variety was clearly distinct and therefore outside 
of the ambit of protection of the existing protected variety that it could be 
freely exploited. 

111. Herr Winter (COMASSO) sagte, Absatz 2 werde von der COMASSO als Ausdruck 
der Tatsache geschatzt, dass die klassischen Ausnahmetatbestande eines geisti
gen oder gewerblichen Schutzrechts auch in dem UPOV-Uebereinkommen tibernommen 
wtirden. Zum Wortlaut von Ziffer ii) schlug er vor, das Wort "and" im englischen 
Wortlaut zu streichen, wie bereits von anderen Delegationen vorgetragen, um 
eine kumulative Wirkung der heiden Handlungszwecke zu erreichen. 

112. M. Hofkens (COPA/COGECA) fait savoir que le COPA et le COGECA souhai
teraient que l'on ajoute au paragraphe 2) un alin6a traitant du "privilige de 
l'agriculteur". Il s'agit la d'une coutume qui est tol6r6e dans une plus ou 
mains grande mesure, qui cree une grande insecurite juridique et qui permet 
dans certains cas des abus. Pour le COPA et le COGECA, il serait preferable 
de definir cette exemption afin de delimiter les pratiques en cause et de 
garantir une plus grande securite juridique. Elles proposent d I ajouter un 
alinea libelle comme suit : " [ le droit ne s' etend pas :] aux actes de repro
duction ou de multiplication du materiel de reproduction dans le sol et de 
traitement realises par l'agriculteur utilisant son materiel de production 
agricole, qu'il ait effectue ces actes lui-meme ou dans le cadre de l'entraide 
en services mutuels agricoles a titre gratuit entre agriculteurs, afin de 
reensemencer ou replanter ses t~rres." 

113. Mr. King (IFAP) stated that IFAP's proposal for paragraph (2) was very 
similar to what COPA had proposed. The existence of the "farmer's privilege" 
was not clearly expressed in the present text of the Convention, and IFAP was 
in favor of clarifying that text, without changing its substance. It was in 
this spirit that Mr. King offered a new subparagraph (v) reading: 

"(v) acts done under the farmer's privilege; the farmer's 
privilege encompasses the propagation and preparation of seed 
material by the farmer for his own use, from his own harvested 
crop, and using his own farm equipment, or these acts carried out 
in the framework of mutual agricultural assistance amongst farmers." 

114. M. Besson (FIS) dit que la FIS s'oppose aux propositions faites par 
MM. Hofkens et King au nom du COPA, du COGECA et de la FIPA. 

115. Herr Winter (COMASSO) bemerkte, dass die Begrtindung fur die Vorschlage 
von COPA, COGECA und FIPA ein Versuch sei, durch eine exakte Formulierung 
Rechtsklarheit zu schaffen. Die COMASSO konne sich mit diesem Vorhaben nicht 
einverstanden erklaren, denn es setze das Bestehen eines "Landwirteprivilegs" 

; ·; 
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voraus. Ein solches Privileg gebe es aber vom Gesetz her nicht, und die Auf
nahme eines "Landwirteprivilegs" in das Uebereinkommen wiirde die Schaffung 
eines neuen rechtlichen Tatbestandes bedeuten. 

116. M. Petit-Pigeard (COMASSO) ajoute qu'il est evidemment difficile pour les 
organisations d'obtenteurs d'accepter la proposition dont il s'agit. Mais 
au-dela du probleme de perception, il existe un probleme fondamental, qui est 
que le privilege n'existe pas. Il en a ete juge ainsi dans un certain nombre 
de pays, en particulier en France. A cet egard, il ne faut pas confondre le 
droit pr i ve de la protect ion des obtent ions vegetales' pour lequel il ne 
saurait etre question de privilege, et le droit public de la certification, 
qui peut prevoir un privilege portant sur la production et !'utilisation des 
semences certifiees. 

117. Par ailleurs, il faut garder a !'esprit les objectifs generaux de la 
filiere varietale. Si l'on veut qu'il y ait une recherche performante- et 
que les exploitants agricoles puissent blmeficier du progres genetique - il 
faut en donner les moyens aux obtenteurs. Il doit done y avoir des redevances. 
Lorsque le taux d'utilisation de semences de ferme atteint par exemple 70%, 
comme c'est le cas dans certains pays pour certaine especes telles que le ble, 
il est difficile de parler de privilege; la protection serait !'exception 
plutot que la regle. Une telle situation ne peut que favoriser la creation de 
varietes hybrides pour lesquelles le privilege ne peut exister faute de repro
ductibilite a l'identique du materiel vegetal. 

118. Enfin, M. Petit-Pigeard dit que l'on ne peut pas demander, sous pretexte 
que la loi n'est pas claire et n'a pas ete precisee par la jurisprudence, un 
eclaircissement de cette loi, au nom de la securite juridique, a son propre 
profit. Cette observation vaut egalement pour d'autres domaines du droit de 
la propriete intellectuelle. On ne saurait faire droit a une telle demande 
sans encourir le risque que les obtenteurs ne se detournent du systeme de la 
protection des obtentions vegetales. 

119. Dr. Gunary (ASSINSEL) stated that ASSINSEL shared very firmly the views 
expressed by Mr. Winter and Mr. Petit-Pigeard (COMASSO) and was opposed to the 
proposals of COPA and IFAP. Plant breeders were in the business of creating 
for growers an opportunity to make more money from growing their crops, and it 
seemed totally unreasonable that growers should have access to the breeders' 
property and the fruits of their research without regard to the investment 
which they had made. ASSINSEL felt that it was right and appropriate for 
breeders to seek proper compensation for the development of their intellectual 
property. ASSINSEL was therefore opposed to the establishment of a definition 
of the kind which COPA and IFAP were seeking. 

120. M. Hofkens (COPA/COGECA) fait remarquer que les milieux interesses ont 
conlu une convention en France par laquelle ils reconnaissent !'usage dont il 
s'agit en des termes tres proches de ceux de la proposition qu'il a faite au 
nom du COPA et du COGECA. Par ailleurs, il constate que la proposition faite 
par la Commission des communautes europeennes en vue de l' instauration d' un 
droit d'obtenteur communautaire contient une disposition permettant de regle
menter le "privilege de l'agriculteur". 

121. M. Desprez (COMASSO) rappelle qu'il est l'un des signataires de !'accord 
auquel M. Hofkens vient de se referer et souligne qu'il s'agit d'un accord de 
droit public et non de droit prive. 



IOM/IV/10 Prov. 
page 23, Seite 23 

122. M. Prevel (France) souhai te apporter des eclaircissements sur 1' accord 
conclu en France' lequel a des consequences importantes' puisqu I il implique 
une modification des habitudes des agriculteurs et de leurs fournisseurs. Cet 
accord a ete signe sous 1' egide du Minisbhe de 1' agriculture sous la forme 
d'un accord interprofessionnnel qui comporte effectivement les termes utilises 
par les representants du COPA, du COGECA et de la FIPA. Cependant, il s'agit 
d'un accord de droit public qui ne remet nullement en cause le droit prive 
dans sa totalite. Il s'ensuit que les utilisateurs qui ne respecteraient pas 
!'accord seraient susceptibles de poursuites au titre du droit prive. 

123. Mr. King (IFAP) stated that his organization was inspired by what had 
been done in France to establish a clear definition of what the "farmer's 
privilege" should be. IFAP was not in favor of abuses whereby 70% of the seed 
in France was outside the system. As a farmers' organization IFAP was in 
favor of breeders getting sufficient remuneration to produce new varieties 
since this was in the interest of farmers and society in general. But Mr. King 
would like to tell his friends in ASSINSEL that, in approaching this question, 
the debate could not start from their objectives, but from the situation as it 
was at present; and the fact was that, according to the members of IFAP, there 
was a prior commitment in certain member States that farm-saved seed should be 
exempt from royalty payments. The debate had to start from there. The pro
posal of IFAP was not to create a new privilege, but to avoid the abuse, and 
he suggested that the debate should attempt to clarify what that meant. 

124. Herr Dr. Freiherr von Pechmann (AIPPI) hiel t die Bemerkungen der COMASSO 
und der ASSINSEL flir richtig und unterstlitzte daher den Standpunkt, dass man 
das "Landwirteprivileg" in dem Uebereinkommen nicht naher definieren sollte. 
Der in Dokument IOM/IV/2 vorgeschlagene Wortlaut dlirfte zufriedenstellend sein. 

125. M. Rayon (CIOPORA) fait observer que les obtenteurs membres de la CIOPORA 
ne sent pas aussi touches que les membres de 1' ASSINSEL par les problemes 
souleves par le "privilege de l'agriculteur". La CIOPORA soutient neanmoins 
pleinement les points de vue exprimes par les representants de l'ASSINSEL et 
de COMASSO. Elle insiste a nouveau pour que l'on se refere a !'article 5.1) a 
1' exploitation commerciale de la variete. Une telle reference permettra de 
mettre a profit la jurisprudence etablie pour controler les abus commis par 
des personnes qui multiplient une variete a des fins commerciales, en preten
dant qu'elles le font a des fins personnelles. 

126. Mr. J. Harvey (United Kingdom) pointed out that the paragraph under 
discussion did not exempt farmers from the scope of the breeder's right. 
Exemption was an option under Article 5(4). The question that arose in 
relation to the proposed text was whether or not it should establish a position 
in relation to the "farmer's privilege" that would be uniform throughout all 
UPOV member States. The provision might be to the effect that the "farmer's 
privilege" should be maintained, modified or eliminated. The proposed text of 
Article 5(4) allowed each member State to do as it chose. Mr. Harvey would 
welcome the views of the professional organizations on whether each member 
State should be allowed to do as it chose or whether the Convention should 
establish a position that applied to all member States. 

127. Mr. Roberts (ICC) stated that ICC strongly supported the position of 
COMASSO and ASSINSEL on this subject. In relation to Mr. Harvey's question, 
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which was very important, the position of ICC was that it would like UPOV to 
take a position on the question of "farmer's privilege." It was very important 
that there be common rules across the whole of UPOV, that there be a standard 
which individual Governments could adhere to. 

128. Herr Winter (COMASSO) verwies auf die Ausfuhrungen von Herrn Hofkens 
(COPA/COGECA), wonach das Prinzip eines "Landwirteprivilegs" auch in dem in 
Vorbereitung stehenden Gemeinschaftszuchterrecht verankert sein werde. Er 
unterstrich, dass es sich hierbei zur Zeit nur urn eine Vorlage handele, die im 
Rahmen der zustandigen Dienststelle der Kommission der Europaischen Gemein
schaften diskutiert werde und noch aufbereitet werden musse, urn ein dem 
Ministerrat zur Diskussion gestellter Kommissionsvorschlag zu werden. Insofern 
konne man hier nicht mit Fug und Recht auf eine bereits verankerte Institution 
des "Landwirteprivilegs" hinweisen. 

129. M. Le Buanec (ASSINSEL) fait reference a la question posee par M. Harvey. 
(Royaume-Uni) ainsi qu'a la declaration faite anterieurement par le President 
de l'ASSINSEL, M. Clucas. L'ASSINSEL souhaite qu'une position soit prise au 
niveau de l'UPOV, et non par chacun des Etats membres; elle souhaite egalement 
que le droit de 1' obtenteur so it def ini de mani~he tres forte et dans des 
termes tres precis. 

130. The Chairman concluded the discussions on paragraph (2), noting that the 
Administrative and Legal Committee would have to consider the matter on which 
the views were divided between COPA, COGECA and FIPA, on the one hand, and the 
other organizations, on the other. 

Paragraph (3) (Essentially Derived Varieties) 

131. The Chairman opened the discussions on paragraph (3). 

132. Mr. Slocock (AIPH) said that AIPH accepted the principle of dependence. 
In relation to the alternatives, AIPH noted that Alternative 1 and Alter
native 3 would vest in the holder of the right an ability to interfere with 
the free exploitation of the dependent variety; it believed that this was 
inherently wrong. AIPH felt that the breeder should be equitably compensated 
in relation to a dependent variety and that the simple wording of Alter
native 2 represented the balance which AIPH, from the user side, wished to see. 

133. Herr Dr. Freiherr von Pechmann (AIPPI) erklarte, dass die AIPPI die Auf
nahme einer Bestimmung zur Regelung der Abhangigkeiten begrusse. Bezuglich der 
Einschrankung der Bestimmung auf die Ableitung aus einer einzigen geschlitzten 
Sorte sei die AIPPI der Auffassung, dass eine Ablei tung von zwei Sorten sehr 
wahl denkbar sei und dass es keinen Grund gebe, warum dies in der vorgeschla
genen Bestimmung nicht berucksichtigt werden sollte. Sei eine Sorte aus der 
Kreuzung zweier geschutzter Sorten entstanden und weise sie die Eigenschaften 
der heiden Sorten auf, so sehe Herr Dr. von Pechmann keinen Grund, diese Sorte 
anders zu bewerten, als wenn sie von einer einzigen geschutzten Sorte abgelei
tet worden sei. 
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134. Beziiglich der vorgeschlagenen Alternativen spreche sich die AIPPI, wie 
bereits in Dokument IOM/IV/5 dargelegt, fiir Alternative 1 aus. Sollte sich 
diese nicht durchsetzen, so sollte nach Ansicht der AIPPI der Alternative 3 
zugestimmt werden. 

135. Dr. Gunary (ASSINSEL) stated that ASSINSEL particularly welcomed the 
introduction of the concept of dependence. ASSINSEL saw it as a means whereby 
the interface between the forms of intellectual property protection in plant 
varieties and plant genetic components might be most effectively handled. To 
make the definition of "essentially derived" easier, ASSINSEL suggested the 
removal of the brackets around "single" in the first part of paragraph ( 3) 
since it believed that there were very few circumstances under which it was 
realistic to consider a variety being essentially derived from more than one 
variety. ASSINSEL awaited the outcome of the discussions between UPOV and 
WIPO concerning the interface between the two systems of protection and the 
extent to which patent rights should be granted for biotechnological inven
tions. If the result of those discussions led to a position where the exploi
tation of varieties containing patented components or produced by patented 
processes was only possible with the permission of the patent holder, then 
ASSINSEL wished to reserve the right to allow access to a protected variety on 
the same basis and accordingly selected Alternative 1 for Article 5(3). 

136. Mr. Roberts (ICC) stated that the introduction of dependence into the 
plant variety protection system was one of the most important proposed amend
ments to the UPOV Convention. ICC joined with other organizations in welcoming 
this concept that was new in the field of plant breeders' rights. It felt 
that it was an extremely important concept which added a major element of 
balance and equity in the relations between breeders, on the one hand, and 
between plant variety rights' holders and patent holders, on the other. 

137. Concerning the first situation, it was generally recognized that it was 
not adequate and not fair that a breeder could produce a new variety, using 
only one variety protected in favor of another breeder as a parent. The pro
posed dependence clearly offered great scope for remedies to that situation, 
although the practical difficulties in defining its scope had to be recognized. 
However, those difficulties had to be faced and would be solved with the 
progressive application of the principle. 

138. Concerning the second situation, ICC wanted the protection available for 
plant varieties to be improved, but not at the expense of the protect ion 
available for inventions. It was therefore essential to adopt Alternative 1, 
which provided a right to prevent the exploitation of a dependent variety. It 
was now possible for genetic engineers to introduce a single new gene con
ferring an important agronomic character into a variety protected in favor of 
a plant breeder; under the present legal system, the plant breeder had no 
redress against that. Industry (both the biotechnological and the plant 
breeding industry) wished that a proper ground for negotiations be introduced, 
i.e. that the rights of both parties be equal. 

139. Mr. Rayon (CIOPORA) stated that CIOPORA was very much in favor of the 
idea of dependence, but was at a loss when having to take a position on the 
proposed text. 
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140. The first reason for this was connected with the notion of subject matter 
of protection and interface between e.g. patented genes and protected vari
eties. In CIOPORA 1 s opinion, there should be no misunderstanding as to the 
subject matter of protection under the UPOV Convention. In some cases quoded 
as examples of dependence situations (in particular that of a gene being 
inserted into a variety by a genetic engineer), the problem involved was not 
one of dependence, but rather one of direct infringement through propagation, 
commercial use or sale of the variety into which the gene claimed in the patent 
had been inserted. In relation to the second aspect, CIOPORA wanted, of 
course, that the rights of "traditional" breeders be respected. To that 
effect, it had prepared a position paper on the draft EC Directive on the legal 
protection of biotechnological inventions. 

141. The second reason was that the proposed concept of derivation was entirely 
different from the concept of dependence under patent law. CIOPORA believed 
that an adequate solution to the problem of interface between patented genetic 
information and protected plant varieties required that equal rights be granted 
on both sides and that the same rules for dependence applied on both sides. 
Any other system would give rise to unsurmountable difficulties. 

142. The third reason was that breeders, notably within CIOPORA, had different 
opinions on dependence. 

(i) For some members of CIOPORA, the main if not unique concern was to make 
it a matter of principle that mutations of a protected variety automatically 
reverted to the breeder of the protected mother variety. Conversely, they did 
not wish to be limited by any so-called "minimum distances" when deciding to 
protect and market their own hybridized varieties. Considering themselves as 
the rightful owners of the mutations, they wanted to be free to unilaterally 
decide, depending on their commercial requirements, whether to release a 
mutation which had been granted back to them by a third party (a licensee for 
example). Those breeders justified their attitude by the fact that, according 
to them, discovering a mutation was not actual breeding work and did not 
deserve the same protection status. They considered further that mutations 
were in fact already virtually existent in a latent state in their varieties. 

( ii) Other members of CIOPORA on the contrary considered that provisions 
concerning examination or infringement, or both, had to be incorporated into 
the Convention in order to put a final stop to parasitic mini-variations of 
already protected varieties through the creation of new requirements of minimum 
distances between varieties. This would apply equally whether those mini
variations had been obtained through the discovery of a mutation--a case where 
derivation was involved--or through a known breeding process. This position 
might in some extreme cases lead to the grant of a title of protection to a 
mutation, if it was clearly distinct from the original variety, and, on the 
contrary, to the refusal of protection to a hybridized variety, if it was not 
distinct enough from an already known variety. 

143. To conclude, in CIOPORA 1 s opinion, the problem of dependence had to be 
further studied, resorting to the true notion of dependence under patent 
rights. Cases of slavish imitation or trivial modification of protected 
varieties should not come under the dependence system, but barred from 
protection. 

144. Herr Winter (COMASSO) begrlisste ebenfalls namens der COMASSO die vorge
schlagene Aufnahme eines Abhangigkeitsprinzips in das UPOV-Uebereinkommen. Zu 
den Erlauterungen des Verbandsbliros zum vorgeschlagenen Wortlaut sei die 
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COMASSO ebenfalls der Meinung, dass die abhangige Sorte die Voraussetzung der 
Unterscheidbarkeit erftillen mtisse. Desweiteren stimme sie der Aussage zu, dass 
die abhangige Sorte im wesentlichen den Genotyp der Muttersorte aufweisen mtisse 
und dass die Unterscheidbarkeit sich aus einer beschrankten Anzahl von Merk
malen ergeben mtisse. Jedoch mtisse diese sich nicht typischerweise aus einem 
Merkmal ergeben. Ferner mlisse die zur Schaffung der abhangigen Sorte benutzte 
Ztichtungsmethode unabhangig von den Einzelheiten der benutzten Verfahren auf 
die Beibehaltung der wesentlichen Merkmale der Muttersorte hinzielen. Die 
Abhangigkeit sollte mindestens in den Fallen eintreten, die in Dokument 
IOM/IV/2 Absatz 6 Unterabsatz iii) der erlauternden Anmerkungen zu Artikel 5 
als Beispiele aufgeftihrt seien. 

145. Die COMASSO erkenne durchaus das Problem der Abhangigkeitspyramide. Die 
vorgeschlagene Losung scheine ihr jedoch nicht praktikabel zu sein. [Diese 
Aussage wurde nachtraglich abgeandert.] Als Ansatz fur eine Losung konnte sich 
die COMASSO vorstellen, dass die Abhangigkeit nicht von einer administrativen 
Entscheidung abhange, sondern dass der Ztichter der Muttersorte diese bean
spruche oder geltend mache. 

146. Zu den Einzelheiten des vorgeschlagenen Wortlauts sei die COMASSO der 
Meinung, dass das Wort "einzige" gestrichen werden sollte, da man sich auch 
Falle vorstellen konne, in denen die Benutzung mehrerer Muttersorten auch zu 
einer Abhangigkeit flihren konne. Zumindestens sei dies nicht auszuschliessen. 
[Diese Aussage wurde nachtraglich abgeandert.] Zu der Wirkung der vorgeschla
genen Abhangigkeit sei die COMASSO als Zlichterorganisation fast gezwungen, 
Alternative 1 zu wahlen. 

147. M. Hofkens (COPA/COGECA) se refere a son intervention liminaire et 
souligne qu'il faut veiller ace que le plagiat ne soit pas susceptible d'etre 
protege par un droit independant OU un droit SOUmis a !'article 5.3) propose: 
c'est pourquoi le COPA et le COGECA optent pour la variante 3. 

148. Mr. King (IFAP) stated that IFAP supported the concept of dependence since 
it felt that it was only reasonable that the owner of an original variety 
should be entitled to a reasonable remuneration from the person who developed 
a dependent variety. IFAP supported Alternative 3 because it found it 
inappropriate that the person who developed a new dependent variety should be 
prevented by the owner of the original variety from exploiting his variety, 
and that there should be a monopoly in respect of all similar varieties in the 
hands of one person. Where a substantial difference was involved, the person 
who developed the dependent variety should be able to market it after having 
remunerated the breeder of the original variety. 

149. M. Besson (FIS) fait savoir que la FIS se rallie a la position de 
l'ASSINSEL et, s'agissant du principe general de la dependance, a la declara
tion du representant de la FIPA. 

150. Herr Dr. Freiherr von Pechmann (AIPPI) wollte auf den Satzteil "im 
wesentlichen von einer geschtitzten Sorte abgeleitet" zurtickkommen. Ihm scheine, 
dass man die Frage in einfacherer Weise stellen sollte: Eine Sorte ist entweder 
von einer geschlitzten Sorte abgeleitet oder nicht. Herr Winter (COMASSO) habe 
darauf hingewiesen, dass die betreffende Nachztichtung die wesentlichen Merkmale 
der geschtitzten Muttersorte aufweisen mlisse. Dabei stelle sich wiederum die 
Frage der Bedeutung des Begriffs "wesentliche Merkmale". Auf der letzten 
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Sitzung sei bereits angeregt worden, eine klarere Definition aufzustellen, etwa 
in dem Sinne, dass die Nachziichtung diejenigen Merkmale der Muttersorte auf
weisen miisse, die fur die Schutzerteilung massgebend oder fiir die Unterschei
dung der geschiitzten Sorte gegeniiber dem Stand der Technik wesentlich gewesen 
seien. Denn wesentliche Merkmale konnten auch aus Sorten einer weiteren Stufe 
des Stammbaums hergeleitet werden; sie sollten dann dem Inhaber der geschiitzten 
Muttersorte nicht das Recht geben, die Nachziichtung mit einer Benutzungs- oder 
Lizenzgebiihr zu belasten. Herr Dr. von Pechmann wollte diese Frage zur Diskus
sion stellen, weil ohne klare Formulierung die Bestandsaufnahme im Durch
setzungsverfahren sehr problematisch sein werde. Es stelle sich somit die 
Frage, ob man die Rechtsverhaltnisse nicht klarer definieren oder den Begriff 
"wesentlich" streichen sollte. 

151. Dr. Gunary (ASSINSEL) wished to reply to the statement of Dr. Freiherr 
von Pechmann. ASSINSEL could not agree to retaining the word "derived" without 
qualification since a variety created by conventional breeding would be 
"derived" in most cases from a number of other varieties. The expression. 
"essentially derived" implied that someone was taking over the breeding effort 
of another breeder as the basis for a further variety, and that the genome of 
the new variety would be almost the same as the genome of the mother variety. 
Having established that, one was forced to define the particular circumstances 
under which there might be a case of dependence. ASSINSEL had suggested three 
examples in a position paper: 

(i) the introduction of recombinant DNA, i.e. the insertion of a new gene, 
into a variety; 

(ii) the exploitation of natural or induced mutations; 

(iii) the situation where the majority of the genome of the original variety 
was transferred into the new one by a series of back-crosses. 

152. Mr. Slocock (AIPH) wished to revert to his comments on the three alter
natives proposed for the effects of dependence. Being the only one to support 
Alternative 2, he felt that there was a need for substantiating his position. 
It seemed to him that Alternative 3, which had been advocated by his colleagues 
from COPA/COGECA and IFAP, introduced a totally new concept, namely that of 
"substantial improvement." Whereas it might be easy to understand and apply 
it in quantitative terms in the field of agriculture, although a subjective 
evaluation would be required in many cases, this was much more difficult in 
the field of ornamental plants. All organizations were anxious to ensure that 
there would be no plagiarism, but this might be more a matter of minimum 
distances and distinctness, a matter which might not be appropriately dealt 
with in the paragraph under discussion. Alternative 2 had the great merit of 
allowing reasonable access by users to the new material by requiring that 
equitable remuneration be paid to the breeder of the original material, without 
resorting to a totally new concept. 

153. Herr Winter (COMASSO) wiinschte, im Lichte der Diskussionen auf seine 
Stellungnahme zuriickzukommen. Es erscheine ihm jetzt hochst unwahrscheinlich, 
dass eine Sorte von mehr als einer Ausgangssorte abhangig sein konne. Demzu
folge sei der Vorschlag der COMASSO, das Wort "einzigen" zu streichen, nicht 
zu beriicksichtigen. Hinsichtlich der in Dokument IOM/IV/2 Absatz 6 Unterab
satz iv) der erlauternden Anmerkungen zu Artikel 5 erwahnten "Abhangigkeits
pyramide" hat ten ebenfalls die Diskussionen gezeigt, dass die vorgeschlagene 
Losung entgegen seiner friiheren Aussage durchaus praktikabel sein konne. 
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154. Mr. Harvey (United Kingdom) noted that one of the primary reasons for 
introducing the concept of dependence was not to deal with the interface with 
the patent system, but with the practice whereby a small alteration was made 
to a single variety to produce a new one. He had noted with interest that the 
only reasons that had been advanced in favor of retention of Alternative 1 
were connected with the interface with patent protection. Whilst he could 
accept that those reasons were valid in the circumstances, he wondered whether 
the organizations which had supported Alternative 1 would also accept it in 
relation to conventional breeding. 

155. Mr. King (IFAP) referred to the explanations given by Mr. Slocock (AIPH) 
in relation to the three proposed alternatives. IFAP was totally opposed to 
Alternative 1 because it was very important for it that there be no monopoly 
on dependent varieties. Alternative 2 satisfied the concerns of IFAP as a 
farmers' organization. One had nevertheless to be reasonable, and ASSINSEL 
had made a good case for providing a larger scope to avoid plagiarism. There 
was no reason why a dependent variety which did not show a substantial 
improvement should be protected. 

156. Herr Dr. Baringer (Bundesrepublik Deutschland) wlinschte, an die Vertreter 
der Zlichterverbande eine Frage zu stellen. Es seien auch Falle vorstellbar, in 
denen eine neue Sorte sehr nahe an eine bestehende Sorte komme, obwohl ihre 
Zlichtungsgeschichten sehr unterschiedlich seien. Herr Dr. Baringer machte von 
den Verbanden wissen, ob ihrer Meinung nach die Maglichkeit auch eingeraumt 
werden sollte, die Auswertung der neuen Sorte durch die Geltendmachung des 
Rechtes an der bestehenden Sorte zu verhindern. 

157. Mr. Royon (CIOPORA) referred to the remarks made by Mr. Harvey (United 
Kingdom) and Mr. King (IFAP) which, in his view, clearly illustrated the 
difficulty of solving a problem of derivation or dependence if the scope of 
the cases to be taken into consideration was limited. CIOPORA had clearly 
stated that slavish or trivial modification, i.e. plagiarism, of protected 
varieties should be barred from protection completely, and should not give 
rise to dependent protection. Those remarks were also a reason why CIOPORA 
was unable to chose one of the proposed alternatives in respect of varieties 
which brought an improvement but were dependent; they were also a reason why 
CIOPORA thought that the principles of dependence based on patent legislation 
could bring a better understanding of and a better solution to the problem. 

158. Replying to the question raised by Dr. Baringer (Federal Republic of 
Germany), Mr. Royon said that it would be extremely rare that a breeder would, 
by traditional cross-breeding, come up with a variety that was very close to 
an already existing variety. He had only knowledge of one such case where the 
same rose variety had been developed from entirely different parents by two 
breeders. 

159. Dr. Gunary (ASSINSEL) wished to make it very clear that ASSINSEL was in 
no way in favor of protecting plagiarism. The subject of the discussions was 
one in which positions were not yet firmly established, in particular within 
ASSINSEL where discussions were ongoing as to the scope of application and the 
effects of dependence. 

160. Replying to the 
Germany), Dr. Gunary 

question raised 
commented that 

by Dr. Baringer (Federal 
technological developments 

Republic of 
would soon 
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enable an assessment of the degree of similarity of two genomes where two 
phenotypes were compared at present. Under those circumstances it would be 
extremely unlikely that a variety produced by an alternative breeding method 
would come close to with a variety and present a genome that was sufficiently 
similar to that of the other variety to lead to a case of dependence. 

161. Herr Dr. Lange (ASSINSEL) schloss eine persanliche Ansicht an Herrn 
Gunarys Aussage an. Er glaube, dass der von Herrn Dr. Baringer (Bundesrepublik 
Deutschland) erwahnte Fall in der Praxis relativ selten vorkommen werde. Sollte 
er aber vorkommen, dann sollte durchaus ein unabhangiges Recht gewahrt werden. 
Im iibrigen wiirde die Frage des Beweises eine grosse Rolle spielen. Nach den 
iiblichen Grundsatzen der Beweislast miisste der Inhaber der geschiitzten Sorte 
beweisen, dass die zweite Sorte von seiner abgeleitet sei. Sollte die Ableitung 
glaubhaft gemacht werden, dann kanne nur noch eine Umkehr der Beweislast 
stattfinden und der zweite Ziichter miisse beweisen, dass er auf eine andere Art 
und Weise zu seinem Ergebnis gekommen sei. 

162. Mr. Roberts (ICC) supported the views put forward by Dr. Gunary (ASSINSEL) 
with regard to the three situations in which there might be cases of depen
dence, namely the introduction of a recombinant gene into a variety, the 
exploitation of natural or induced mutations and the use of back-crosses. 
These were three excellent examples, and ICC hoped that, as a minimum, the 
system of dependence would give protection to the owner of the original 
variety in those cases. 

163. Reverting to the question put by Mr. Harvey (United Kingdom), Mr. Roberts 
stated that ICC was firmly of the view that the same standards should be 
applied to dependent varieties resulting from biotechnology and to dependent 
varieties created by means of conventional breeding processes for two reasons: 
firstly, there should be no discrimination either for or against biotechnology. 
Industry generally had grave reservations about judging a product on its 
production process rather than pn its merits. If one variety was essentially 
derived from another, that would be shown by the respective genomes and would 
be demonstrated scientifically. Secondly, if a distinction were to be made, 
one would have to define the conventional processes and the biotechnological 
processes, and the definition would very rapidly become out of date. 

164. Herr Dr. Freiherr von Pechmann (AIPPI) 
offensichtlich eine eigenstandige Sorte sei, 
scheide. Kanne ihr Ziichter nachweisen, dass 
schiitzten Sorte abgeleitet sei, dann falle sie 

sagte, dass die zweite Sort~ 

wenn sie sich deutlich unter
sie nicht von der alteren ge-

nicht unter Artikel 5 Absatz 3. 

165. Mr. Rayon (CIOPORA) repeated in reference to the remark of Dr. Baringer 
(Federal Republic of Germany) that, in his view, dependence should not be 
limited to cases of derivation but should be made broader because, if a variety 
that was essentially derived from another variety was so close to that other 
variety that it could not be clearly distinguished, then it would be an 
infringement of that other variety. In relation to the question asked by 
Mr. Harvey (United Kingdom), Mr. Rayon fully agreed with the comment made by 
Mr. Roberts (ICC) to the effect that there should be no distinction between 
the technology used to create varieties in the application of the dependence 
principle. 
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166. Mr. Greengrass (Vice Secretary-General) informed the meeting that UPOV 
had held a series of workshops on variety examination dealing with the question 
of m1n1mum distances and that inevitably discussions concerning m1n1mum 
distances developed into discussions about dependence. When the meeting moved 
on to Article 6, which dealt with distinctness and thus with minimum 
distances, it was likely that the dependence question would arise once more. 
Mr. Greengrass referred to data presented by a private company to the workshop 
on maize in Versailles which suggested that varieties of maize that were not 
distinguishable using normal morphological criteria but which were distinguish
able using biochemical techniques were in fact very different in their per
formance. On the basis of purely morphological criteria, some parties would 
have said that they were the same variety, but in fact they were genetically 
distinct on the basis of RFLP data. These would be examples of varieties that 
were independently developed, but genetically distinct, which situation was of 
some relevance to the question of Dr. Baringer (Federal Republic of Germany). 

167. Mr. Slocock (AIPH) asked how the words "substantial improvement" would be. 
applied to the breeding of rhododendrons. 

168. Mr. Greengrass (Vice Secretary-General), in response to Mr. Slocock, 
suggested that a rhododendron breeder, in establishing his breeding program, 
would presumably set down its objectives. A substantial improvement in the 
case of rhododendrons would be some significant progress towards the achieve
ment of any of these objectives. 

169. Mr. Royon (CIOPORA), referring to the example given by Mr. Greengrass, 
noted that distinctness could not only be established on the basis of morpho
logical characteristics, but also on the basis of physiological characteristics 
and performance. 

Paragraph (4) (Possibility for Member States to Make Further Limitations 
to the Right Granted to the Breeder) 

170. The Chairman opened the discussions on paragraph (4). 

171. Mr. Slocock (AIPH) expressed concern that the proposed wording of the 
paragraph allowed individual member States excessive flexibility in the imple
mentation of Article 5. It might be appropriate to ask the authors of this 
paragraph for examples of its application because it clearly was a permissive 
paragraph which had the potential to reintroduce the question of the "farmer's 
privilege." It seemed to introduce general permissiveness in circumstances 
where the Convention was trying to introduce uniformity. Flexibility was not 
welcome in this context. As to the reference to "public interest," Mr. Slocock 
felt that it would be more appropriately dealt with in a later Article. 

172. Herr Dr. Freiherr von Pechmann (AIPPI) sagte, die AIPPI babe sich gegen 
diesen Absatz aufgrund der Tatsache ausgesprochen, dass er Unterschiede in den 
jeweiligen nationalen Rechtslagen erlaube, die sie nicht unterstiitzen konne. 
Ferner sei dieser Absatz auch deshalb nicht notwendig, weil Artikel 9 bereits 
den Verbandsstaaten die Befugnis gebe, die Ausiibung des Ziichterrechts aufgrund 
einer hoheitlichen Entscheidung aus Grunden des offentlichen Interesses zu 
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beschranken. Sollte der in Klammern stehende Satzteil gestrichen werden, dann 
wurde Absatz 4 nicht mehr in Einklang mit Artikel 9 stehen. Sollte er hingegen 
beibehalten werden, dann ware Absatz 4 eigentlich unnotig. Im ubrigen sei das 
vorgeschlagene Verfahren unklar und unwirksam; der Rat konne wahl zu einer 
unerwunschten Einschrankung Stellung nehmen, konne sie aber nicht ablehnen. 
Infolgedessen sollte der ganze Absatz gestrichen werden. 

173. Dr. Gunary (ASSINSEL) stated that, in Article 5, UPOV seemed prepared to 
give a right in paragraphs (1) to (3) on one hand and to take it away in para
graph (4) on the other hand. The net effect was to create a degree of uncer
tainty which was not welcome. In principle, ASSINSEL would rather prefer that 
paragraph (4) did not exist. Insofar as factors existed in member States which 
required its introduction, ASSINSEL would only be prepared to accept the 
proposed wording if the words within brackets were included. There should be 
a very clear requirement for member States to indicate why they were taking an 
exceptional position and why it was necessary in the public interest. 
Dr. Gunary stated as an afterthought that perhaps the whole of the content of 
this Article should be dealt with under Article 9. 

174. Mr. Greengrass (Vice Secretary-General), in commenting on Dr. Gunary's 
suggestions concerning Article 9, explained that Article 9 dealt with an 
individual breeder's right which was affected by a State intervention for 
reasons of public policy. Article 5(4) was dealing with a general exception 
which was not the same thing at all. 

175. Mr. Roberts (ICC) agreed with the comments of all previous speakers on 
this paragraph. ICC felt that the paragraph, as presently drafted, gave a 
very great degree of freedom to member States to do exactly as they chose. 
When considering this provision, some of ICC's members who were less familiar 
with the background were very interested to discover that it was thought to 
deal with the "farmer's privilege" since they had not appreciated this from 
the wording at all. This illustrated the very broad scope of the proposed 
text, and for this reason ICC proposed that the Article should be deleted. 

176. Mr. Rayon (CIOPORA) said that CIOPORA agreed with those delegations that 
had spoken in favor of deleting this paragraph in its entirety. The language 
was hard to understand, and CIOPORA felt that if the provision were put into a 
final text it would be ignored by Governments and courts which would do what 
they thought was in the public interest, regardless of the wording of this 
provision. 

177. Herr Winter (COMASSO) sagte, dass die COMASSO sich eindeutig fur eine 
Streichung dieses Absatzes ausgesprochen habe. Ferner stellte er fest, dass 
fur die Mehrhei t der Delegationen dieser Absatz entgegen der erlauternden 
Anmerkung hierzu nicht eindeutig sei. 

178. M. Hofkens (COPA/COGECA) fait savoir que, dans !'hypothese ou une defini
tion du "privilege de l'agriculteur" ne sera pas reprise dans le texte de la 
Convention comme propose par sa delegation, celle-ci sera en faveur du maintien 
du texte, tel que propose, afin de permettre aux differents Etats de legiferer 
en la matiere. Le COPA et le COGECA appuient le principe selon lequel les 
limitations ne doivent pas causer un prejudice excessif aux interets legitimes 
des obtenteurs; ils sont en faveur de la suppression du texte entre crochets. 
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179. Mr. King (IFAP) stated that it was essential that there be flexibility in 
the Convention. It was impossible for countries to have the same legislation 
with their differing national circumstances, objectives, policies and 
histories. Mr. King added that there seemed to be a degree of authoritarism 
amongst the breeders' organizations and ICC which made him uncomfortable. 
Those organizations were in favor of the mandatory application of Articles 1 
and 4, but of the elimination of Article 5(4). This did not seem to be the 
way to secure willing support of countries. UPOV was not a police force, it 
was a Union in which States participated because it was to their advantage. 
He suggested that paragraph (2) be made so clear in relation to the "farmer's 
privilege" that countries would not need to use paragraph (4). Paragraph (4) 
would seem to make the existence of the "farmer's privilege" discretionary for 
national Governments. IFAP felt that the farmer should be treated in the same 
way in all countries with respect to the "farmer's privilege" by the addition 
of a subparagraph (v) to Article 5(2) which would spell out the rights and 
obligations under and the limitations of the "farmer's privilege." For the 
sake of flexibility, IFAP supported the inclusion of paragraph (4). 

180. M. Besson ( FIS) fait observer que la mise en oeuvre de ce paragraphe 
pourra entrainer des distorsions de la concurrence et qu' il s 'agi t la d' un 
aspect qu'il conviendra d'examiner. 

181. M. Petit-Pigeard (COMASSO) estime que, compte tenu de l'article 9 et de 
la jurisprudence bien etablie en matiere d'abus de droit, il est inutile de 
prevoir ce que les Etats doivent faire lorsqu'ils imposent une certaine 
pratique pour des raisons d'interet national. La combinaison des references a 
la limitation des droits, a 1' interet public et a un prejudice excessif lui 
para it tres contestable. En fait, chacune de ces references est contestable 
en elle-meme : la limitation des droits equivaut en pratique a une soustraction 
de certains droits; l'interet public sera souvent un paravent pour une mesure 
d'opportunite politique; enfin, !'appreciation de ce qu'est un prejudice 
excessif sera necessairement difficile. D'une maniere generale, il n'y a pas 
lieu de creer une insecurite ai detriment des obtenteurs, ni de limiter leurs 
droits. S'agissant du pretendu "privilege de l'agriculteur", il n'y a pas de 
raison d' accorder une situation privilegiee aux agriculteurs par rapport a 
d'autres categories d'agents economiques. 

182. D'autre part, il parait inopportun a M. Petit-Pigeard de confier au 
Conseil de l'UPOV un role d'arbitre dans la definition d'une solution a un 
probleme purement national. Ce probleme est aussi purement jurisprudentiel : 
c'est a la justice de dire a qui s'applique le droit et, si le gouvernement a 
invoque la necessite, pour des raisons d'interet national, de ne pas 
l'appliquer, de decider si !'application ou la non-application de ce droit est 
licite ou non. Il en resulte qu'il appartient a la profession d'en tirer les 
consequences et de faire preciser par les tribunaux la portee du droit. C'est 
ce qui a ete fait en France, o~ le concept de "privilege de l'agriculteur" a 
ete nie. 

183. M. Rayon (CIOPORA) 
M. Petit-Pigeard. 

s'associe pleinement aux declarations de 

184. Mr. Slocock (AIPH) intervened to point out that those seeking the deletion 
of paragraph (4) were concerned that it introduced uncertainty into the whole 
of Article 5. It seemed possible that others would also accept the deletion 
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if their particular problem of the "farmer's privilege" was dealt with else
where in the Article. 

Paragraph (5) (Collision Norm) 

185. The Chairman opened the discussions on paragraph (5). 

186. Mr. Slocock (AIPH) stated that paragraph ( 5) was inevitably contentious 
and perhaps not inappropriately labelled as a "collision norm." Its role in 
the Convention would largely depend on the wording finally adopted in 
Article 1(2). The retention of a clear separation between the patent and 
plant breeders' rights systems was essential, but Mr. Slocock felt that a 
paragraph of the nature of paragraph (5) was still required to deal with the 
interaction between plant breeders' rights and other systems. He could under
stand that delegates from other organizations might feel that the present 
wording was brutal, but he welcomed the thinking behind the paragraph and 
urged its retention in a form which would clearly separate plant breeders • 
rights from other systems of protection. 

187. Herr Dr. Freiherr von Pechmann (AIPPI) sagte, die AIPPI habe ernsthafte 
Bedenken gegen Absatz 5, denn diese Bestimmung konne zu einer Zwangslizenz an 
einem alteren gewerblichen Schutzrecht fi.ihren. Die AIPPI sei der Auffassung, 
dass Zwangslizenzen nur aus Grunden des offentlichen Interesses erteilt werden 
sollten, nicht aber automatisch in Bezug auf jedes andere gewerbliche Schutz
recht (Patent oder Warenzeichen). 

188. Zum Verhaltnis zwischen Sortenschutz und Warenzeichen erinnerte Herr 
Dr. von Pechmann daran, dass das UPOV-Uebereinkommen die Benutzung einer 
Sortenbezeichnung bei dem Vertrieb der Sorte oder dessen Vermehrungsmaterials 
vorschreibe. Gabe es ein alter~s, mit der Sortenbezeichnung i.ibereinstimmendes 
oder verwechselbares Warenzeichen, dann wurde dieses ebenfalls mit einer 
Zwangslizenz belastet sein. 

189. Zum Verhaltnis zwischen Sortenschutz und Patent verwies Herr Dr. von 
Pechmann auf Artikel 14 des Entwurfs der Kommission der Europaischen Gemein
schaften fur eine Richtlinie des Rates uber den Schutz biotechnologischer 
Erfindungen. Dieser laute wie folgt: 

"Kann der Inhaber eines Pflanzenzuchterrechts oder eines 
Sortenschutzrechts seine Ausschliesslichkeitsrechte nur unter Ver
letzung der Rechte aus einem fruher erteilten nationalen Patent 
nutzen oder ausuben und stellt die geschutzte Sorte einen bedeuten
den technischen Fortschritt dar, dann ist dem Inhaber des Pflanzen
zi.ichterrechts in dem Umfang wie es fur die Nutzung seines Zuchter
rechts erforderlich ist, eine nicht ausschliessliche Lizenz zu 
erteilen, und zwar gegen Zahlung einer angemessener Lizenzgebi.ihr." 

190. Diese Bestimmung sei ubrigens in ihrer Wirkung mit Artikel 5 Absatz 3 
Alternative 3 vergleichbar. Folgende Aeusserung des Bundesministeriums der 
Justiz der Bundesrepublik Deutschland zu dieser Bestimmung sei bei der Beur
teilung der Frage, ob der Vorschlag in Artikel 5 Absatz 5 uberhaupt eine Chance 
habe, angenommen zu werden, von Bedeutung: 
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"Die von der Kommission im Artikel 14 vorgeschlagene zwangs
weise Lizenzregelung begegnet erheblichen Bedenken. Eine solche 
Regelung ist dem deutschen Recht, das eine Zwangslizenz nur bei 
offentlichem Interesse vorsieht, fremd. Auch vor dem Hintergrund, 
dass die Kommission bei der vorgeschlagenen erweiterten Patentier
fahigkeit im Pflanzenbereich eine Ausgleichsbestimmung zugunsten 
der Inhaber von Sortenschutzrechten fur notwendig halt, kann der im 
Artikel 14 liegende zwangsweisen Beschrankung des Ausschliesslich
keitsrechts eines Patentinhabers zugunsten privater Interessen des 
Sortenzlichters schwerlich zugestimmt werden." "Ausgehend von 
der derzeitigen Rechtslage halt die Bundesregierung die Einraumung 
von Abhangigkeitslizenzen im hier vorgeschlagenen Sinne gegenwartig 
weder fur erforderlich noch fur sinnvoll." 

191. Auch der Ausschuss des Bundesrats fur die Fragen der Europaischen Gemein
schaft, der Agrarausschuss und der Rechtsausschuss hat ten eine Stellungnahme 
abgegeben, die laute: 

"Der durch Artikel 14 bewirkten zwangsweisen Beschrankung der 
Ausschliesslichkeitsrechte eines Patentinhabers zugunsten privater 
Interessen von Sortenzuchtern sollte nicht zugestimmt werden. Eine 
solche Regelung erscheint nicht erforderlich und wurde im ubr igen 
einen Fremdkorper im deutschen Recht darstellen." 

192. Mit diesen Zitaten wollte Herr Dr. von Pechmann die Gefahr deutlich 
machen, dass es bei Beibehaltung dieser Bestimmung bereits in der diplomati
schen Konferenz oder spater in dem Ratifizierungsverfahren zu Schwierigkeiten 
fuhre. 

193. Herr D. Brouer (Bundesrepublik Deutschland) bemerkte, dass es vergleich
bare Aussagen tiber Artikel 5 Absatz 5 noch nicht gebe. Unabhangig von der 
Frage, ob eine Abgrenzungsbestimmung oder Kollisionsnorm sich als wunschenswert 
oder sogar notwendig erweise, _ musse festgehalten werden, dass es gerade im 
deutschen Recht noch im Jahre 1953 eine mit der erorterten Bestimmung praktisch 
identische Regelung fur die Wirksamkeit und Geltendmachung von Patenten fur 
nach dem Saatgutverkehrsgesetz geschutzte Sorten gegeben habe. Ferner erklarte 
Herr Brouer, dass, ohne eine endgultige Stellungnahme zu dieser Bestimmung 
abgeben zu wollen, der Vergleich zwischen dieser Bestimmung und einer Zwangs
lizenz etwas ubertrieben sei: Naturlich musse ein Zuchter, der ein patentiertes 
Gen oder Verfahren benutze, durch eine Lizenz dazu berechtigt sein und Lizenz
gebuhren zahlen. Die vorgeschlagene Abgrenzungsbestimmung wurde nur dann 
gelten, wenn die Sorte einmal gezuchtet worden sei. Mit anderen Worten ware 
der Patentinhaber gezwungen, seinen vollstandigen Aufwendungsersatz bereits 
bei der Lizenzerteilung zu verlangen. Diese Regelung sei durchaus nicht mit 
einer Zwangslizenz zu vergleichen. 

194. Mr. Clucas (ASSINSEL) said that ASSINSEL believed that there should be 
clarification of the way in which rights in patented plant genetic components 
and plant breeding processes, on the on hand, and plant breeders' rights, on 
the other, should interact. This needed to be clear and balanced. ASSINSEL 
did not think that the present wording achieved this and it would not favor 
compulsory licensing of patents if there were any hint in paragraph ( 5) that 
this should be so. ASSINSEL's wish was that it should be quite possible for a 
variety protected by plant breeders' rights to contain a gene which in turn 
was the subject matter of a valid patent. 
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195. Mr. Roberts (ICC) stated that ICC had a very clear and strong view on 
this paragraph. It felt that the paragraph should be deleted. What was at 
stake here was not a compulsory license but expropriation. Under this para
graph, a patentee's rights ceased when a plant breeder's right had been 
granted. The patent right was a right to prevent others from doing certain 
acts and that right was effectively taken away under this paragraph on the 
registration of a plant breeder's right. There was therefore no basis for the 
systems to interact in this paragraph. 

196. It had been stated that a breeder had to seek a license from the patentee 
to use the patented gene, and presumably the patentee was able to refuse such 
a license. Thus, the paragraph did not create a situation where the use of a 
gene was free, subject to the payment of royalty. However, if a breeder used 
the gene without a license, without knowing that he was infringing the patent, 
and obtained a plant breeder's right on his variety, the patentee had lost all 
opportunity to obtain any return from his patent. That situation could arise 
quite often and would be of great concern to patent holders. 

197. The great advantage of the plant breeders' rights system, in Europe at 
least, was that there had been very little litigation concerning the rights, 
and one of the concerns of plant breeders was that they should not be subject 
to harrassing litigation from patentees, particularly during the breeding 
phase. The effect of this paragraph, however, would be that patentees would 
know that once a plant breeder's right was granted they would have no further 
redress and therefore, in cases of doubt, they would seek to take out 
injunctions against plant breeders or even against testing authorities to 
prevent the grant of rights. This could not be good for the plant breeders' 
rights system. 

198. Mr. Rayon (CIOPORA) could not understand why, whilst strengthening the 
right granted to the breeder, UPOV proposed to limit other industrial property 
rights. Paragraph (5) in its present wording was a clear encroachment into 
other industrial property laws and could affect not only patents but also 
utility models, trademarks, trade secrets, copyright, etc. This was totally 
unjustified since it would deprive the whole of other types of industrial 
property rights of any legal certainty. This would be an unprecedented 
at tempt to further erode industrial property rights. If the intent ion was 
only to regulate the interface between biotechnological inventions and plant 
varieties, then once again the definition of the subject matter of protection 
presented problems. This concern could be best addressed by providing within 
Article 5(3) for a dependence system based on patent principles and by thus 
bringing closely together the patent and plant breeders' rights systems when 
applied to plant varieties. In that respect, CIOPORA would like to refer to 
the comments and remarks which it had made on Article 14 of the proposed 
EC Directive on the Legal Protection of Biotechnological Inventions where it 
had made it clear that a solution to problems arising from the interface could 
be found only if the two systems were regulated by the same dependence system. 

199. Herr Winter (COMASSO) sagte, dass nach Auffassung der COMASSO eine 
Kollisionsnorm zur Regelung moglicher Ueberschneidungen zwischen unterschied
lichen Schutzrechtssystemen grundsatzlich notig sei, dass aber die vorgeschla
gene Norm nicht zufriedenstellend sei. Auf jeden Fall sollte keineswegs eine 
Kollisionsnorm den Inhaber eines Rechtes letztlich enteignen und ihm lediglich 
eine Rechtshulse uberlassen. Die Kollisionsnorm salle ausgeglichen sein; ferner 
salle sie im UPOV-System und in dem Patentsystem inhaltsgleich sein. Insofern 
sollte die vorgeschlagene Vorschrift neu uberdacht werden. 
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200. M. Hofkens (COPA/COGECA) s'associe a la position expr1mee par M. Slocock 
(AIPH). En effet, le COPA et le COGECA estiment qu'une norme de collision est 
absolument necessaire afin de regir les rapports entre le droit d'obtenteur et 
les autres droits de propriete industrielle, notamment le brevet. Ayant 
plaide, dans le cadre de l'article premier, centre la possibilite d'une double 
protection pour une meme variete, etant donne que le droit d'obtenteur est le 
seul droit adapte a la protection des nouvelles varietes, le COPA et le COGECA 
sont d'avis qu'il est extremement important de prevoir egalement une disposi
tion dans la Convention qui interdirait toute interference entre le brevet et 
le droit d'obtenteur. 

201. Mr. King ( IFAP) associated his organization with the views of AIPH and 
COPA/COGECA in stating that it was important to maintain paragraph ( 5). In 
relation to Article 1(2), IFAP was in favor of plant breeders' rights being 
exclusive of any other form of protect ion of plant varieties as such. The 
view of farmers was that it was important for the purposes of plant production 
that there be only one system of industrial property rights, and that should 
be the plant breeders' rights system. He asked the Vice Secretary-General to 
clarify two questions: ( i) To what extent was it necessary to patent new 
plant varieties? Was IFAP asking for something totally unreasonable when we 
said that plant breeders' rights were the rational system of industrial 
property for plant varieties? (ii) The Uruguay Round of GATT was discussing 
for the first time what they called TRIPS, trade-related aspects of 
intellectual property rights. It seemed possible that the patenting of all 
new plant varieties could be traded off in those negotiations as concessions 
in relation to services or some other provision under the TRIPS negotiations 
so that delegates could be wasting their time in discussing the UPOV 
Convention. 

202. Mr. Greengrass (Vice Secretary-General) stated that his personal op1n1on 
was of no significance. It was the UPOV Council which reached decisions on 
questions of this nature. However, dealing with Mr. King's first question, 
there plainly was a view widely held in plant breeders' rights circles that 
plant varieties could be adequately protected under a revised Convention and 
that, if strong enough protection were provided, it would not be necessary to 
protect plant varieties in another system with different criteria. That was a 
view that was widely held, and indeed if that view had not been widely held, 
then the meeting would not have been looking at provisions such as those of 
Article 1(2). In relation to the second question, there was some interest in 
Government circles in the possibility of including plant breeders' rights 
within the category of forms of intellectual property that were currently 
being discussed within GATT. There were no definitive views on this complex 
question at the present time. It was purely under consideration. 

203. Mr. King (IFAP) asked the Vice Secretary-General if there were any impli
cations for the UPOV Convention in the TRIPS discussions taking place as part 
of the Uruguay Round. 

204. Mr. Greengrass (Vice Secretary-General) stated that he could not answer 
that question today in relation to the complex TRIPS discussions. 

205. M. Besson (FIS) est d'avis que la complexite des questions soulevees par 
les relations entre le brevet et le droit d'obtenteur est telle qu'une solution 
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ne pourra pas etre trouvee dans le cadre de la presente reunion. Un vaste 
effort de concertation est a faire pour definir les frontieres _<!.ere les 
differents droits de propr iete intellectuelle, notamment dans le cadre de la 
prochaine reunion d'un comite d'experts qui sera organisee conjointement par 
l'OMPI et l'UPOV. 

206. Mr. F.W. McLaughlin (FIS) stated that he was Executive Vice-President of 
the Association of Official Seed Certifying Agencies (AOSCA). AOSCA was the 
organization that coordinated seed certification throughout the United States 
of America and Canada. It had recently considered the general subject of the 
relationship betweeen the patent and plant breeders' rights systems and, whilst 
he did not intend to raise the viewpoints before the meeting, he did have a 
paper that could be of interest to UPOV and to the delegations present in the 
meeting. With the Chairman's permission, he proposed to make it available to 
delegates for their information. 

207. The Chairman invited Mr. McLaughlin to distribute his paper 
Annex II). 

(see 

208. Mr. Roberts (ICC) wished to come back briefly to a point raised by 
Mr. King (IFAP) who asked whether it would become necessary to patent all plant 
varieties. The answer to that question was quite certainly "no," but it was 
desirable in ICC's opinion to have the opportunity to patent plant varieties. 
There was a considerable body of opinion in the plant world that thought that 
it would be difficult to get a patent for a plant variety unless there was 
something exceptional about that variety. It was important that broader 
protection was available for really new developments in the biotechnology 
area. In that area, the possibility existed of taking genes from completely 
different organisms which might have useful properties and an invention of 
this nature could confer that useful property to many kinds of plants. It 
might cover hundreds of plant_ varieties which would in turn be separately 
protectable by the plant breeders' rights system. 

209. Herr Dr. Freiherr von Pechmann (AIPPI) sagte, er konne die Ansicht nicht 
teilen, wonach die vorgeschlagene Bestimmung nicht eine Zwangslizenz zum Inhalt 
habe. Eine Lizenz habe die Wirkung, dass der Lizenzgeber gegentiber dem Lizenz
nehmer sein Verbietungsrecht nicht austibe, und eine Zwangslizenz, dass dieses 
Recht ausgeklammert werde. Die vorgeschlagene Bestimmung babe genau diese 
Wirkung: Aufgrund eines anderen gewerblichen Schutzrechts, hauptsachlich eines 
Patents, konnten bestimmte Handlungen, wie die Vermehrung der Sorte oder die 
Einfuhr von Material, nicht mehr untersagt werden. Man nehme beispielsweise 
das in der Bundesrepublik Deutschland zugunsten der Max-Planck-Gesellschaft 
erteilte Patent an eine gentechnologisch veranderte Petunie mit einer fur 
Petunien neuen Far be, namlich lachsrot. Dem Zlichter einer neuen lachsroten 
Petunie mit unterschiedlichem Wuchsstand konne nattirlich ein Sortenschutzrecht 
erteilt werden. Dann konne aber der Patentinhaber, also die Max-Planck
Gesellschaft, sein Recht gegentiber dieser Neuzlichtung nicht mehr geltend 
machen, obgleich die im Patentanspruch erwahnten Merkmale auch in der Neuzlich
tung vorhanden seien. Es sei nicht einmal vorgesehen, dass er fur die Benutzung 
dieser Merkmale bei der neuen Sorte eine Vergtitung verlangen konne. Dies stehe 
tibrigens im Gegensatz zu der in Absatz 3 Alternative l vorgeschlagenen 
Regelung. 
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Article 6 (Conditions Required for the Granting of the Right) 

Paragraph (l)(a) (Novelty) 

210. The Chairman opened the discussions on Article 6(l)(a). 

211. Mr. Slocock (AIPH) stated that AIPH welcomed the introduction of the 
concept of novelty in the new wording proposed for paragraph (l)(a). AIPH did 
not 1 ike the periods of grace and would prefer a return to the text of the 
original Convention which used the words "at the time of the application for 
protection in a member State of the Union, the new variety must not have been 
offered for sale or marketed, with the agreement of the breeder or his 
successor in title." AIPH did not feel that the changes in circumstances 
which had taken place since the 1961 Act of the Convention was adopted 
justified the permissive nature of subparagraph (i) or the extended period in 
subparagraph (ii). 

212. Herr Dr. Freiherr von Pechmann (AIPPI) sagte, die AIPPI habe keine Bemer
kungen zu diesem Absatz. Die Beibehaltung einer Neuheitsschonfrist, die man im 
Patentgesetz wieder einzufuhren bestrebe, werde begrusst. 

213. Herr Dr. Lange (ASSINSEL) sagte, die ASSINSEL stimme mit dem vorgeschla
genen Wortlaut uberein, rege aber an, das Wort "Zustimmung" durch "ausdruck
lichen" zu erg~nzen. 

214. Mr. Roberts (ICC) commented that ICC was pleased to see the proposed 
grace period but felt that it would be better if the grace period was uniform 
for all States. This was an area where uniformity could be achieved. ICC 
also asked that consideration be given to extending the grace period from one 
year to two years. 

215. Mr. Royon (CIOPORA) reported that CIOPORA was very pleased that its 
request to maintain the requirement that exploitation be "with the agreement 
of the breeder" had been met. However, CIOPORA, like ASSINSEL, suggested that 
the provision in question should read "with the express agreement of the 
breeder" since the more precise wording might avoid unnecessary litigations 
and shift the burden of proof away from the plant breeder. 

216. Herr Winter (COMASSO) sagte, die COMASSO beflirworte ebenfalls die Bezug
nahme auf die ausdrlickliche Zustimmung des Zlichters. Ferner rege sie im Hin
blick auf eine anzustrebende Harmonisierung an, die Neuheitsschonfrist uberall 
gleichm~ssig auszurichten, und schliesslich, dessen Dauer auf zwei Jahre 
festzulegen. 

217. Mlle Comte (COPA/COGECA) fait savoir que le COPA et le COGECA n'ont pas 
d'observations a formuler sur les articles 6 a 14 de la Convention. 

218. Mr. King (IFAP) stated that IFAP had no official view on paragraph (l)(a). 
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219. M. Besson (FIS) dit que la FIS partage le point de vue de l'ASSINSEL. 

Paragraph (l)(b) (Distinctness) 

220. The Chairman opened the discussions on paragraph (l)(b). 

221. Mr. Slocock (AIPH) referred to his opening statement where he had called 
for a clearer separation of new varieties by the recognition of commercially 
important rather than botanically interesting differences between them. Too 
often in the past, features of minor botanical significance had been considered 
in the establishment of distinctness rather than characteristics which were 
significant commercially, economically or aesthetically. In discussions on 
Article 5(3), Alternative 3, efforts had been made to eliminate plagiaristic 
developments by introducing the idea of "substantial improvement." Whilst 
welcoming the thinking behind this, Mr. Slocock did not regard it as acceptable 
to separate the treatment of derived varieties in this respect from the treat
ment of other varieties. To ensure that Article 6(l)(b) contributed to wider 
minimum distances, it would be useful to reintroduce the wording of 
Article 6(l)(a) of the original Convention which referred to a new variety 
being distinguished by morphological or physiological characteristics which 
were to be capable of precise description and recognition. Above all, there 
needed to be a reference to the commercial or economic significance of the 
distinguishing characteristics. Mr. Slocock urged the Administrative and 
Legal Committee to consider that aspect. 

222. Herr Dr. Freiherr von Pechmann (AIPPI) sagte, dass nach Auffassung der 
AIPPI der Abstand zwischen einer bekannten und einer neuen Sorte sich nicht in 
einfachen Merkmalen erschopfen sollte, die keinerlei wirtschaftliche Bedeutung 
besassen. Ferner sei auf die Tatsache hinzuweisen, dass bei der Beurteilung 
der Wirkung der Abhangigkeit nach Artikel 5 Absatz 3 Alternative 3 die Frage 
des Bestehens eines wesentlichen Fortschritts eine Rolle spiele. Der Verweis 
auf eine "deutliche Unterscheidung" sei natilrlich auslegungsbedlirftig, die 
Problematik sei aber moglicherweise durch die Einfilhrung einer Abhangigkeits
norm verringert. Jedoch mochte Herr Dr. von Pechmann den Wunsch der AIPPI zum 
Ausdruck bringen, dass sich der Abstand zwischen zwei Sorten nach einer deut
lichen wirtschaftlichen Unterscheidbarkeit richte. 

223. Herr Dr. Lange (ASSINSEL) sagte, die ASSINSEL sei mit dem vorgeschlagenen 
Wortlaut einverstanden. 

224. Mr. Roberts (ICC) stated that his organization had no comments on this 
Article. 

225. Mr. Rayon (CIOPORA) stated that, for CIOPORA, what was critical was that 
protection should be granted only to varieties distinguished by important 
morphological characteristics from known varieties. Such important character
istics would naturally be assessed differently for ornamental varieties, fruit 
varieties, cereals, industrial crops, etc. In relation to subparagraph (iii), 
Mr. Rayon stated that this provision was tautologous, especially in the French 
text, because it said that a variety was "notoire" when it had been exploited 
"de maniere notoire." CIOPORA did not see how "de maniere nota ire" could be 
considered as an explanation of "notoire." 
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226. Herr Winter (COMASSO) sagte, die COMASSO babe keine Bemerkungen zu diesem 
Absatz. 

227. Mr. King (IFAP) stated that IFAP had the same position as AIPH. It was 
important to avoid plagiarism and new varieties had not simply to be clearly 
distinguishable but had to show an essential improvement. It was for that 
reason that IFAP had opted for Alternative 3 in Article 5(3). Similarly, 
under Article 6(l)(b), there should be a substantial improvement and, in this 
respect, there seemed to be a consensus among some delegations. Mr. Slocock 
(AIPH) had referred to "commercially important" rather than "botanically 
interesting" characteristics. Mr. Royon (CIOPORA) had suggested eliminating 
"trivial modifications" and Dr. Freiherr von Pechmann (AIPPI) had referred to 
"significant economic differences." Other organizations, such as ASSINSEL, 
COMASSO and ICC, had not addressed this question. Although IFAP had opted for 
Alternative 3 in Article 5(3), its inclination was more towards Alternative 2 
on the understanding that it was right to try to avoid plagiarism, for which 
purpose a new variety should be an improvement and not just different. If it. 
was not the wish of UPOV to add this further requirement to paragraph (l)(b), 
then IFAP should be recorded as favoring Alternative 2 under Article 5(3). 

" 228. Mr. Royon (CIOPORA) stated that he wished to clarify CIOPORA's position 
on the differences between varieties. When saying that protection should be 
granted only to varieties displaying an important modified characteristic, 
CIOPORA sought the establishment of minimum distances but did not seek the 
assessment of the merits of a new variety. It was for the market to decide 
whether a variety was better than an existing variety. 

229. M. Besson (FIS) fait savoir que la FIS n'a pas d'observations a formuler 
sur ce paragraphe. 

230. Herr Dr. Lange (ASSINSEL) sagte, er mochte ausdriicklich im Namen der 
ASSINSEL die Aussage von Herrn Royon (CIOPORA) zur Unterscheidbarkeit bestati
gen und unterstiitzen. Bei der Feststellung der Unterscheidbarkei t solle es 
nicht auf Wertmerkmale ankommen miissen. 

231. Herr Dr. Baringer ( Bundesrepublik Deutschland) mochte die Stellung der 
COMASSO zu dieser Frage kennen. 

232. Herr Winter (COMASSO) erklarte, die COMASSO habe sich zu dieser Frage 
nicht geaussert. Personlich meine er, sie konnte ebenfalls der Aussage von 
Herrn Royon zustimmen. 

233. Mr. Roberts (ICC) stated that ICC did not support plagiarism and there
fore supported maximum minimum distances, but those should be defined. ICC 
was strongly in favor of CIOPORA's contention that it was for the market place 
to determine the merit of a variety. 

234. M. Le Buanec (ASSINSEL) revient sur la declaration faite anterieurement 
par l'ASSINSEL au sujet des ecarts minimaux entre les varietes et prec1se ce 
qui suit : premierement, afin d'eviter les possibilites de plagiat, les ecarts 
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minimaux doivent etre suffisamment grands; deuxiemement, pour qu'une variete 
puisse etre protegee, il est important qu'elle soit nouvelle, inedite, les 
caracteres agronomiques ou economiques n'ayant pas d'importance particuliere a 
cet egard. 

Paragraph (l)(c) (Homogeneity) 

235. The Chairman opened the discussions on paragraph (1) (c). He noted that 
none of the organizations had comments to submit on it. 

236. Mr. Hoinkes (United States of America) noted that this paragraph contained 
a reference to characteristics which were "considered for the purposes of the 
application of subparagraph (b)" and that the latter made no reference to 
characteristics. He wondered whether this was acceptable or whether an 
adjustment was necessary. 

237. Herr Dr. Beringer (Bundesrepublik Deutschland) sagte, der Verwaltungs
und Rechtsausschuss mii&se die von Herrn Hoinkes angeschni ttene Frage iiber
priifen. 

Paragraph (l)(d) (Stability) 

238. The Chairman opened the discussions on paragraph (1) (d). He noted that 
AIPPI, ICC, CIOPORA, COMASSO, IFAP and FIS had no comments to submit on it. 

239. Mr. Slocock (AIPH) said that the proposed new wording, which linked the 
condition of stability for the purpose of the grant of the right to the per
formance of the variety during the testing period, was an improvement on the 
present text. 

240. Herr Dr. Lange (ASSINSEL) sagte, die ASSINSEL stimme der vorgeschlagenen 
Neuformulierung inhaltlich zu, schlage jedoch vor, den Satzteil "oder im Falle 
eines besonderen Vermehrungszyklus" durch "oder falls der Ztichter einen 
bestimmten Vermehrungszyklus definiert hat" zu ersetzen. Die ASSINSEL sei der 
Auffassung, dass es Aufgabe des Ztichters sei, den Vermehrungszyklus zu 
bestimmen. 

Paragraph (2) (Variety Denomination) 

241. The Chairman opened the discussions on paragraph ( 2). He noted that 
AIPH, AIPPI, ICC, IFAP and FIS had no comments to submit on it. 

242. Herr Dr. Lange (ASSINSEL) sagte, die ASSINSEL sei mit der vorgeschlagenen 
Formulierung unter der Bedingung einverstanden, dass der Vorschlag der ASSINSEL 
zur Neuformulierung von Artikel 13 akzeptiert werde. 
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243. Mr. Rayon (CIOPORA) stated that the phrase starting with "as provided" 
would only be acceptable to CIOPORA if Article 13 was either left unchanged or 
amended according to the requests made by CIOPORA in its position paper 
(document IOM/IV/7). 

244. Herr Winter (COMASSO) sagte, die COMASSO habe die gleiche Position wie 
die ASSINSEL. 

Paragraph (3) (Limitation of the Conditions for the Granting of the Right) 

245. The Chairman opened the discussions on paragraph ( 3). He noted that 
AIPH, AIPPI, ASSINSEL, COMASSO, IFAP and FIS had no comments to submit on it. 

246. Mr. Roberts (ICC) questioned whether this paragraph was essential and 
suggested that it might be deleted. 

247. Mr. Rayon (CIOPORA) said that CIOPORA would share the view expressed by 
Mr. Roberts on behalf of ICC. 

Article 7 (Examination of the Application: Provisional Protection) 

248. The Chairman opened the discussions on Article 7. He noted that ICC and 
IFAP had no comments on this Article. 

249. Mr. Slocock (AIPH) stated that AIPH welcomed the removal of the word 
"official" from the heading of Article 7 and the specific reference to the 
taking into account of the results of growing trials and other trials which 
had already been carried out. AIPH had no comments on paragraph (2). It 
welcomed the reference in paragraph (3) to international cooperation. In the 
present economic climate, the question of international cooperation and the 
pooling of testing resources would play an important role in the machinery of 
plant variety protection. AIPH welcomed the uniformity which would be 
established by the new paragraph (4) with its clearer definition of the scope 
of provisional protection, but it insisted that the period of provisional 
protection form part of the period of duration of the right defined in 
Article 8. This could be achieved either by amending Article 8 or by a 
specific reference in Article 7(4). 

250. Herr Dr. Freiherr von Pechmann (AIPPI) sagte, die AIPPI begrtisse den 
Hinweis auf den Austausch von Prtifungsergebnissen in Absatz 1 sowie die 
Eroffnung in Absatz 4 eines Anspruchs auf eine angemessene Vergtitung bei 
Benutzung der Sorte in der Zeit zwischen Antrag und Gewahrung des Rechtes. Ein 
vorlaufiger Schutz bestehe bereits im Patentrecht in fast allen Staaten, in 
denen eine vorzeitige Veroffentlichung der Patentanmeldung vorgesehen sei. 

251. Dr. J. van de Linde (ASSINSEL) said that ASSINSEL agreed in general with 
the proposed text of Article 7. In relation to paragraph ( 1), ASSINSEL pro
posed the replacement of the word "trials," when not associated with "growing," 
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by "tests" because it felt that "trials" was too closely linked to trials 
carried out in the fields. ASSINSEL agreed fully with the drafting of para
graph (2). It wished to replace the word "may" by "should" in paragraph (3); 
in relation with this provision it sought a full harmonization of national 
procedures and files. In relation to paragraph ( 4), ASSINSEL proposed the 
replacement of "equitable remuneration" by "full compensatory remuneration." 

252. Mr. Rayon (CIOPORA) reminded the meeting that CIOPORA preferred the use 
of the expression "title of protection" rather than "right" throughout the 
text and would accordingly prefer that paragraph (l) commenced with the words 
"The title of protection shall be granted" rather than "The right shall be 
granted." 

253. In relation to the general substance of Article 7, CIOPORA would like to 
see the UPOV-type of examination providing more legal security by creating a 
perimeter of protection around a variety based on minimum distances. If 
protection related to the variety as such only, "minivariations" would· 
represent a distinct variety and will not fall within the scope of protection 
of the original variety. 

254. CIOPORA' s view was that paragraph ( 3) should make a clear reference to 
Article 4 and to the obligation placed upon member States, proposed by CIOPORA, 
to protect any species for which technical examination facilities existed in 
any UPOV member State. 

255. CIOPORA welcomed the efforts made in paragraph (4) to improve protection 
between application and grant. However, it was not in favor of a system of 
"protective directions" as in the United Kingdom Plant Varieties and Seeds 
Act. CIOPORA was of the view that, as in the patent system or for instance in 
the French plant variety protection system, it should be possible for the 
breeder to make assignments or grant licenses not only under granted titles of 
protection but also under applications for protection. Accordingly, CIOPORA 
proposed that the period of the breeders' rights should start with the date of 
filing of the application for rights since it was important that it should be 
possible for the breeder to institute legal proceedings against infringements 
on the basis of an application that had been published or notified to the 
infringer. 

256. Herr Winter (COMASSO) sagte, die COMASSO habe keine Bemerkungen zu 
Absatz l und 2 und untersttitze die Vorschlage der ASSINSEL zu Absatz 3 und 4. 

257. M. Besson (FIS) dit que la FIS n'a pas de remarques particulieres a 
formuler au sujet de l'article 7, sauf a insister, comme l'a fait le represen
tant de l'ASSINSEL, sur la necessite du developpement de la cooperation inter
nat ionale, notammen t en vue d 'un aba i ssemen t des cou t s des examens et de la 
protection. 

Article 8 (Duration of the Right) 

258. The Chairman opened the discussions on Article 8. 
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259. Mr. Slocock (AIPH) had three points to make. First, he wished his earlier 
remarks concerning Article 7 ( 4) (which concerned any period of provisional 
protection being included in the period of duration of a right) to be taken 
into account either in Article 7 ( 4) or in Article 8. Secondly, AIPH was in 
favor of uniformity in the duration of the rights in UPOV member States and 
looked for agreement on a specific number of years, rather than a minimum 
number as provided by the present and proposed texts. The third wish of AIPH 
was that rights for any one variety should terminate simultaneously in the 
various countries where rights had been granted. The continued existence of 
protect ion for a variety in one country when it had terminated in another 
country had led to misunderstandings and even abuse in the field of ornamental 
plants and the only way of tackling the problem seemed, in the opinion of 
AIPH, to ensure that the rights terminated simultaneously in the various member 
States of UPOV for any one variety. 

260. Mr. Greengrass (Vice Secretary-General) asked Mr. Slocock how he thought 
such a system would work in practice because if all rights were to terminate 
simultaneously, this would mean that the actual period of protection for the 
variety would be significantly shorter in some countries than in others. This 
could arise for many reasons that would not necessarily be the fault of the 
breeder. How did Mr. Slocock justify a shorter period of protection in some 
countries under such circumstances? 

261. Mr. Slocock (AIPH), responding to the Vice Secretary-General, stated that 
an additional paragraph (3) in Article 8 could deal with his particular 
request. The justification lay in the fact that where a variety continued to 
be protected in one country but where protection had lapsed in another country, 
distortions arose in the marketing of the variety concerned, particularly as a 
much more international community would develop in the 1990's. The distor
tions arising from the differing dates of application and grant could be 
considerable. 

262. Mr. D. Hoinkes (United States of America) asked if Mr. Slocock's proposal 
was that the duration of the right should not only be identical in all 
countries, but that the right once granted would cease in all countries at the 
same time. If this was the AIPH proposal, then the question was what would 
happen to the right of priority which allowed a one-year time lag between the 
filings in different countries. 

263. Mr. Slocock (AIPH), in responding to Mr. Hoinkes, stated that narrowing 
down the issue to a question of priority was a step in the right direction. 
That question was again a matter of drafting. The first important step was to 
accept the principle and the justification therefor. 

264. Mr. Hoinkes (United States of America) felt that it was easy to lay down 
a policy, but it may be impossible to implement it. He felt that the policy 
suggested by Mr. Slocock would be difficult to implement. 

265. Herr Dr. Freiherr von Pechmann (AIPPI) sagte, dass prinzipiell eine ein
heitliche Schutzdauer zu begrussen sei. Jedoch, wie bereits von Herrn Hoinkes 
angedeutet, wurde es aufgrund der Zei tspanne zwischen der Erstanmeldung und 
den nachfolgenden Anmeldungen und der Prioritatsfrist eine Verschiebung geben. 
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266. Dr. Gunary (ASSINSEL) stated that ASSINSEL was prepared to accept the 
proposed wording of Article 8. In relation to the intervention of Mr. Slocock 
(AIPH), ASSINSEL would perhaps accept the situation where the breeders' rights 
terminated simultaneously in all countries, provided that the date of termina
tion was the date from the last country where the right was granted and not 
the first. 

267. Mr. Roberts (ICC) supported on behalf of ICC the proposed extension of 
the minimum terms of protection. He suggested that for reasons of simplifica
tion and legal security, the minimum term should be the same for all species, 
and ICC would suggest 25 years rather than 20 for this purpose. Whilst there 
was some merit in the suggestion that the term of protection should end on the 
same date in all countries, Mr. Roberts thought that it would be extremely 
difficult administratively to organize this and that it might be better to 
retain the simple proposal that was embodied in the proposed text. 

268. Mr. Rayon (CIOPORA) stated that CIOPORA was in favor of the harmonization 
of the duration of protection. In the horticultural field, the average 
commercial life of a variety tended to shorten, but there were exceptions 
where varieties lasted for a very long time, and the longer period was 
appropriate for these. Mr. Royon referred to his comments on the proposed 
Article 7(4) and proposed the following simple wording for Article 8. 

"(l) The title of protection shall be granted to the breeder for a 
limited period. 

"(2) This period may not be less than [ ... ] years computed from 
the date of filing of the application for the title of protection." 

269. Herr Winter (COMASSO) sagte, die COMASSO begriisse die VerUingerung der 
Mindestschutzdauer. Insbesondere aufgrund der besonderen Lage in Europa schlage 
die COMASSO vor, die Schutzdauer auf 25 bzw. 30 Jahre zu verlangern. Dies ent
sprache der gegenwartigen Rechtslage in der Bundesrepublik Deutschland. Ferner 
werde in der Vorlage fur ein Gemeinschaftszuchterrecht eine wesentlich langere 
Schutzdauer vorgeschlagen. 

270. Mr. King (IFAP) found himself in agreement with the statement of Mr. Royon 
(CIOPORA). IFAP also had noted that the average commercial life of varieties 
was less than the 15 years referred to in the original UPOV Convention. It 
would be unwise for breeders to assume the recovery of their investment over 
25 years, especially in the case of agricultural crops, since varieties of 
such crops were obsolete long before the 15 years presently set out in Article 
8 expired. IFAP saw no reason for changing the present periods of protection 
of 15 and 18 years. Perhaps some special provision could be added for orna
mentals, roses for example, which might have a commercial life of 25 or 
30 years; but as far as farm crops were concerned, IFAP was opposed to any 
ex tens ion of the period of protect ion. There might even be a case for a 
shorter period of protection than the present 15 years. 

271. M. Le Buanec (ASSINSEL) fait observer qu'il n'y a pas que les varietes de 
plantes ornementales qui aient des durees de vie super ieures a 15' 18 ou 20 
ans; chez certaines plantes de grande culture, notamment chez la pomme de 
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terre I on trouve egalement des var ietes a duree de vie tres longue. On ne 
peut done pas faire de difference du point de vue de la duree de la protection 
entre les differentes categories de plantes. 

272. The Chairman agreed with Mr. Le Buanec but pointed out that there were 
some varieties that had a lifetime of more than a century, but it was not 
possible to grant plant breeders' rights for that length of time. He asked 
the breeders' organizations ASSINSEL and COMASSO why they sought a longer 
period of protection, and stated that the legal situation in the Federal 
Republic of Germany, or any other country for that matter, was no justification 
in that respect. 

273. Dr. Gunary (ASSINSEL) stated that ASSINSEL was not seeking any longer 
periods than those mentioned in the proposed text. 

274. M. Besson (FIS) fait observer qu'il faut aussi tenir compte de !'augmen
tation du volume des investissements que necessite la creation varietale, en 
particulier lorsque de nouveaux moyens technologiques sont mis en oeuvre. 
C'est pourquoi les nouvelles varietes doivent pouvoir faire l'objet d'une per
ception de remuneration sur une plus longue periode. 

275. Herr Winter (COMASSO) sagte, er musse naturlich gestehen, dass die gegen
wartige Rechtslage in der Bundesrepublik Deutschland keine Begrundung fur eine 
Verlangerung der in Artikel 8 vorgesehenen Schutzdauern darstelle. Dagegen sei 
eine sachl iche Begrundung die vorgeschlagene Einftihrung der Abhangigkei t in 
das Uebereinkommen. 

276. Mr. Slocock (AIPH) welcomed the contribution of Mr. Rayon (CIOPORA) to 
the rewording of paragraph (2) of Article 8, where the words "granting of the 
right" had been replaced with the words "the filing of the application" since 
that would help to meet his point on the provisions of Article 7(4). 

277. Secondly, in calling for a greater uniformity in the duration of 
protection, Mr. Slocock was not suggesting that one should adopt the highest 
common denominator as the period of protection. The proposal in the draft 
Article 8(2) was in his view the maximum which should be considered. In the 
vast majority of cases, the commercial life of new varieties fell well ashort 
of the figures which were now proposed. 

278. Mr. Rayon (CIOPORA) said that there were two ways of considering a long 
period of protection. One might object to it because of a wish to be able to 
cultivate the variety free of royalties. On the other hand, one might object 
to it because most varieties cease to be marketed after a shorter period. In 
the latter case, however, Mr. Rayon did not see the cause for concern since, 
if the variety was no longer in the market place, the breeder would probably 
surrender his rights. 

279. Mr. King (IFAP) stated that the logical conclusion to be drawn from this 
argument would be to grant a right for an indefinite period of time. 

I I 1 ~i 
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280. Mr. Clucas (ASSINSEL) concurred with Mr. Winter (COMASSO) that in a 
situation where there was dependence, a longer duration might be required than 
at present in order to enable the breeder of the original variety to be 
properly compensated. 

Article 9 (Restrictioins on the Exercise of the Right) 

281. The Chairman opened the discussions on Article 9. 

282. Mr. Slocock (AIPH) stated that AIPH saw public interest playing an impor
tant role in the plant variety protection system and therefore welcomed the 
retention of Article 9 and its more precise wording. 

283. Mr. Williams (AIPPI) stated that the proposed wording of Article 9 was 
acceptable to AIPPI. 

284. M. Le Buanec (ASSINSEL) rappelle que !'article 9 preoccupe beaucoup 
l'ASSINSEL. S'agissant du paragraphe 1), l'ASSINSEL aimerait s'assurer que le 
mot "droit" s'applique i !'ensemble des prerogatives conferees i l'obtenteur. 
Par ailleurs, elle estime qu' il serait utile d'ajouter la phrase suivante : 
"L'Etat de l'Union concerne devra notifier cette limitation au Secretaire 
general, en indiquant ses motifs. Le Conseil devra prendre position sur cette 
limitation." S'agissant du paragraphe 2), l'ASSINSEL estime que !'intervention 
des Etats ne peut se concevoir que pour assurer la diffusion de la variete, 
lorsqu'elle est jugee insuffisante. C'est pourquoi elle formulerait le para
graphe comme suit : "Si 1' interet public exige une large diffusion de la 
var iete, 1' Etat de 1' Union interesse do it prendre toutes mesures necessaires 
pour que l'obtenteur rec;:oive ,une remuneration equitable pour !'exploitation 
eventuelle de la variete par des tiers." 

285. Mr. Roberts (ICC) stated that ICC recognized that States had to have the 
right to interfere with the free exercise of the breeder's right when the 
public interest was affected, but hoped that it was fully recognized that this 
occurred in exceptional situations and should not be the normal or frequent 
practice. ICC was not sure how this Article would operate in practice. Was 
it the intention that the State should have the right to grant to third parties 
a right to sell the variety to the exclusion of the rights of the holder of 
the plant breeder's right, thus granting exclusive compulsory licenses under 
plant breeders' rights and depriving the breeder of his normal right to sell 
his own variety? If that was the effect of the Article, ICC was most 
concerned. 

286. Mr. Royon (CIOPORA) said that CIOPORA thought that the proposed new text 
represented a serious step backwards when compared with the corresponding text 
in document CAJ/XXIV/2. CIOPORA recognized that the free exercise of the 
rights conferred by the title of protection granted to a breeder should be 
capable of restriction in the public interest, but only for reasons of public 
interest. CIOPORA proposed the following text for Article 9: 

"The free exercise of the title of protection granted to a 
breeder may not be restricted otherwise than for reasons of public 
interest. In such a case, the breeder shall be fully compensated." 
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287. Herr Winter (COMASSO) sagte, auch die COMASSO finde diese Vorschrift 
etwas unbefriedigend. Sie habe eine gewisse Sympathie fUr den von der ASSINSEL 
unterbreiteten Vorschlag, sahe aber das Problem der Erteilung einer besonderen 
Funktion, die man mit einer supranationalen Gerichtsbarkeit vergleichen konne, 
an den Rat der UPOV. BezUglich Absatz 2 fragte Herr Winter, warum eine Anpas
sung an den vorgeschlagenen neuen Inhalt von Artikel 5 vorgenommen werden 
mUsse. Ziel des gegenwartigen Artikels 9 sei es, die Verbreitung der geschUtz
ten Sorte sicherzustellen. Nach der vorgeschlagenen Neuformulierung salle einem 
Dritten die Auswertung der Sorte erlaubt werden. Ein Einzelinteresse werde also 
als BegrUndung in den Vordergrund gestellt, und nicht mehr das offentliche 
Interesse, das man in der Verbreitung der Sorte sehen konne. 

288. Mr. Greengrass (Vice Secretary-General) stated that there was no intention 
in using the words "third person" to suggest the exclusion of the breeder 
himself. The language could be modified to make this clearer. The words 
"widespread distribution of the variety" used in the currently applicable text. 
of Article 9(2) were thought to establish an inappropriate criterion for an 
interference under Article 9 in the rights of the breeder. The lack of wide
spread distribution of a variety would not be the sole case in which Article 9 
could be resorted to: retaining the present text of Article 9 would thus give 
excessive prominence to that case. 

289. Herr Winter (COMASSO) sagte, die von Herrn Greengrass vorgetragenen GrUnde 
Uberzeugten ihn nicht, und er mUsse deswegen seine Vorbehalte aufrechterhalten. 

290. Mr. Rayon (CIOPORA) stated that, for ornamental varieties, CIOPORA could 
not accept any system of compulsory licenses other than for reasons of public 
interest. 

291. M. Besson (FIS) dit que la FIS partage les inquietudes exprimees par 
l'ASSINSEL, la CCI et la CIOPORA. 

292. M. Le Buanec (ASSINSEL) souligne, ala suite de l'echange de vues qui 
vient d'avoir lieu entre le Secretaire general adjoint et M. Winter (COMASSO) 
que, selon 1' ASSINSEL, seule une absence ou une insuffisance de diffusion de 
la variete devrait constituer un motif de limitation selon !'article 9. 
L'ASSINSEL insiste sur ce point. 

293. M. Petit-Pigeard (COMASSO) fait observer que dans !'expression "le libre 
exercice du droit" le mot "libre" est superflu, tout en reconnaissant qu' il 
figurait deja dans le texte de 1961 de la Convention. Il n'est pas convaincu 
par l'opportunite d'une disposition, telle que proposee par l'ASSINSEL, creant 
un pouvoir supranational pour juger, ou du mains verifier, les motifs d'interet 
public qui ont preside a une limitation de l'exercice du droit d'un obtenteur. 
Il rappelle que des dispositions similaires a celles de 1' article 9 figurent 
dans tous les textes regissant des droits de propriete intellectuelle, et ce, 
pour prevenir les abus de droit et sauvegarder l'interet national, par exemple 
en cas de conflit entre Etats. Il est evident, qu'en ce cas, un Etat doit 
pouvoir conceder des licences obligatoires pour des varietes protegees en 
faveur d'un etranger ressortissant d'un pays partie au conflit. Ce sont la, 
en regle generale, les deux seuls motifs de limitation de l'exercice du droit 
de l'obtenteur. Il conviendrait de s'en tenir aces dispositions et de laisser 
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a la jUSt iCe de Chaque payS le SO in de COntroler 1 1 existence d I Un interet 
public dans l'expropriation d'un droit. 

294. Mr. Greengrass (Vice Secretary-General) stated that the phrase "widespread 
distribution of the variety" had also been replaced because, in many cases, it 
might not be appropriate that a variety be distributed on a widespread basis. 
One could think of inbred lines of maize and of highly specialized vegetable 
markets where varieties might be distributed in a limited volume to a very 
small number of producers. The change that was made to the text was effected 
to ensure that the breeders were protected from this kind of inappropriate 
interference. 

Article 10 (Nullity and Forfeiture of the Right) 

295. The Chairman opened the discussions on Article 10. He noted that AIPPI, 
IFAP and FIS had no comments on this Article. 

296. Mr. Slocock (AIPH) welcomed the more specific wording concerning the 
maintenance of the protected variety and sought the retention of the words in 
parentheses in paragraph (3)(a). 

297. Herr Dr. Lange (ASSINSEL) sagte, die ASSINSEL sei mit dem neuen vorge
schlagenen Wortlaut von Artikel 10 einverstanden, schlage aber vor, in Absatz 3 
Unterabsatz a den Satzteil in der Klammer zu streichen. 

298. Mr. Roberts (ICC) stated that ICC wondered why it was only possible to 
annul a right where it was shown either not to be new or not to be distinct. 
It appeared to ICC that it would be desirable to have the power to annul a 
right when the variety was shown not to have met the other requirements of 
sufficient homogeneity and stability set out in Article 6. 

299. Mr. Royon (CIOPORA) stated that the words "with its characteristics as 
defined when the right was granted" in paragraph (2) could, in the opinion of 
CIOPORA, be deleted. CIOPORA also thought that paragraph (3)(a) was redundant 
in view of the provisions of paragraph (2). 

300. Herr Winter (COMASSO) sagte, die COMASSO sei mit Absatz 1 und 2 einver
standen und schlage vor, in Absatz 3 Unterabsatz a den Satzteil in der Klammer 
zu streichen, da die Berufsgeheimnisse der Ziichter in der Tat durch diesen 
Satzteil umfasst seien. 

Article 11 (Free Choice of the Member State in Which the First Application is 
Filed; Application in Other Member States; Independence of Rights Granted in 
Different Member States; Special Agreements) 

301. The Chairman noted that none of the organizations wished to make comments 
on Article 11. 
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302. The Chairman opened the discussions on Article 12. 

303. Mr. Slocock (AIPH) stated that AIPH definitely preferred the 12-month 
priority period in paragraph (1). 

304. Mr. Williams (AIPPI) stated that AIPPI would support Alternative 3 in 
paragraph (1), i.e. a 24-month period. Personally, he was cncerned that such 
period would require amendment of legislation, but it had been pointed out to 
him that the patentability criteria, if applied, would take care of his 
concern. 

305. Mr. Clucas (ASSINSEL) fully supported the proposed text of Article 12 .. 
ASSINSEL favored the period of 24 months specified in Alternative 3 in para
graph (l). 

306. Mr. Roberts (ICC) stated that ICC supported the remarks of ASSINSEL on 
this question. 

307. Mr. Royon (CIOPORA) stated that CIOPORA did not think that the present 
period of four years provided in paragraph (3) should be reduced without some 
very serious justification. Concerning the period of priority, CIOPORA felt 
that if the Convention was to be kept open to different forms of protection, 
it might be difficult to provide for a period that would require an amendment 
of national legislation. In general, it favored the 24-month period proposed 
in Alternative 3 in paragraph (1). 

308. Herr Winter (COMASSO) sagte, die COMASSO spreche sich fur Alternative 3, 
namlich fur eine 24-monatige Prioritatsfrist aus. Bezuglich Absatz 3 rege sie 
die Beibehaltung der gegenwartigen Vierjahresfrist an, da es in der Tat, wie 
bereits von Herrn Royon erwahnt (CIOPORA), Situationen gebe, die eine solche 
Frist rechtfertigten. 

309. Mr. King (IFAP) supported Alternative l in Article 12(1) which corre
sponded to the present text of the Convent ion, and he saw no reason for 
changing it. In all respects, IFAP was in favor of the new text of 
Article 12(3). 

310. M. Besson (FIS) dit que la FIS soutient la position de l'ASSINSEL. 

311. Mr. G.J. Urselmann (COMASSO), in relation to the alternatives in para
graph (l), stated that this issue had been discussed before and that breeders 
needed to have an extension of the 12-month period in order to carry out proper 
trials, evaluate those trials and do the necessary administration. This could 
not be done within the existing period of 12 months. 
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Article 13 (Variety Denomination) 

312. The Chairman opened the discussions on Article 13 and invited the organi
zations to make general comments if they so wished. 

General Comments 

313. Mr. Slocock (AIPH) welcomed the opportunity to make a general statement 
on this Article, which was one of the most important in the Convention for 
AIPH. AIPH welcomed the way in which the UPOV Secretariat had addressed the 
question. The Secretariat had clearly given the matter a great deal of thought 
and had taken account of the real practical problems which had arisen in the 
implementation of the present Convention. AIPH welcomed the Article and hoped 
that there would be general support for the more uniform and more restrictive 
interpretation placed on paragraph (7) by Alternative 1. 

314. Dr. Gunary (ASSINSEL) stated that ASSINSEL was seeking the m1n1mum degree 
of regulation in this area and recognizing that there would be different needs 
for different crops; ASSINSEL would be speaking specifically for the agricul
tural, vegetables and field crops sectors. It proposed that Article 13 be 
simplified and worded as follows: 

"(l) The variety shall be designated by a denomination. 

" ( 2) The denomination shall be proposed by the breeder to the 
authority referred to in Article 30(l)(b), which shall register it 
at the same time as the right is granted. 

"(3) A denomination shall not be suitable if a third party proves 
that this denomination infringes his prior rights. 

" ( 4) When the variety is offered for sale or marketed, it shall be 
permitted to associate a trademark, trade name or other similar 
indication with a registered variety denomination. If such an 
indication is so associated, the denomination must nevertheless be 
easily recognized." 

315. Mr. Roberts (ICC) stated that there had been some discussion and 
differences of view within ICC. Some had queried whether this Article was 
really necessary at all, but the ultimate conclusion of the majority was that 
it was probably desirable to have an Article of this kind. But, taking into 
account difficulties that had occurred under the existing Article 13, ICC 
would like the Article to be as short and simple as possible and that the 
requirements under the Article should be the minimum. In this context, the 
proposal of ASSINSEL would seem to be very suitable. 

316. Mr. Schlosser (CIOPORA) stated that, as a general statement, CIOPORA 
agreed with and supported the positions taken by ASSINSEL and ICC. He could 
see no reason why denominations should be regulated in such detail. 
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317. Herr Winter (COMASSO) sagte, er stimme voll seinen drei Vorrednern zu. Es 
sei wirklich erstaunlich, wie aus der Frage der Sortenbezeichnung ein Problem 
gemacht werde. 

318. M. Besson (FIS) dit que la FIS s'aligne sur la position de l'ASSINSEL, et 
demande une simplification de la reglementation actuelle, laquelle suscite des 
problemes commerciaux tres importants. 

319. Mr. Slocock (AIPH) referred to the use of trademarks in relation to the 
proposed new text. Paragraph (8) of the present text of the Convention made 
reference to trademarks and their relationship to registered variety denomina
tions. The proposed new text made no reference to trademarks and the fact was 
that in ornamental horticulture the significance which was often vested in 
trademarks as a result of their promotion conferred on the variety to which 
they related an element of protection which went beyond that which was 
accorded by the Convention. The simple elimination of any reference to 
trademarks in the new text did not improve the situation and AIPH hoped that 
the final version of the Convention take the problem into account. This was a 
problem that had been drawn to UPOV' s attention on many occasions in the 
past. The absence of any reference to trademarks did not seem to AIPH to be 
helpful. 

320. Herr Dr. Freiherr von Pechmann (AIPPI) sagte, die AIPPI begrusse die vor
geschlagene Streichung des Hinweises auf die Gattungsbezeichnung in Absatz l. 
Zu Absatz 2 werde im Hinblick auf die gewunschte Einheitlichkeit der Sortenbe
zeichnung in allen Verbandsstaaten angeregt, den Satzteil "in einem anderen 
Verbandsstaat" durch "in einem oder mehreren anderen Verbandsstaaten" zu 
ersetzen. 

321. Zu Absatz 5 Unterabsatz a w~rde Sinn und Zweck der Bestimmung, wonach ein 
alteres Recht im Rahmen des Verfahrens zur Eintragung einer Sortenbezeichnung 
durchgreife, voll anerkannt. Jedoch werfe Artikel 5 Absatz 5 hinsichtlich von 
Warenzeichen, die, wie bereits dargestellt, ebenfalls ein gewerbliches Schutz
recht darstellten, ein Problem auf, und zwar insoweit, dass die AIPPI diese 
sehr unklare Bestimmung richtig ausgelegt habe. Diese Bestimmung habe zur 
Folge, dass bei der Auswertung einer geschutzten Sorte, also nach dem Ertei
lungsverfahren, ein alteres Warenzeichen gegen eine gleichlautende oder ver
wechse1bare eingetragene Sortenbezeichnung nicht mehr ge1tend gemacht werden 
konne. Ferner sei bei Absatz 5 Unterabsatz c nur der Fall der ubereinstimmenden 
Bezeichnung berucksichtigt. Das Wort "ubereinstimmt" sollte mit "oder direkt 
verwechselbar ist" erganzt werden. 

322. Bezuglich Absatz 7 erscheine Alternative l aufgrund ihrer Klarheit die 
geeignetere. A1ternati ve 2, die es dem nat ionalen Gesetzgeber uberlasse, die 
Benutzung der Sortenbezeichnung zu regeln, bringe die Gefahr mit sich, dass 
nach nationalen Rechtsvorschriften auch Material mit der Sortenbezeichnung zu 
versehen sei, das eigentlich nicht sinnvollerweise mit dieser Bezeichnung ver
trieben werden musse. 

323. Schliesslich meine die AIPPI ebenfalls, dass der gegenwartige Absatz 8 
beizubehalten sei. Es gebe keinen erkennbaren Grund, die Benutzung einer 
Handelsmarke zusatz1ich zu der Sortenbezeichnung nicht weiter zu tolerieren. 
Gesetzliche Aenderungen sollten nur im Falle eines dringenden Bedurfnisses 
vorgenommen werden; bier bestehe kein Bedurfnis. 
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324. Mr. Rayon (CIOPORA) stated that CIOPORA would have preferred that a 
breeders' rights certificate or a plant patent be referred to by its serial 
number. Because of the inclusion of an Article relating to denominations in 
the original text of the Convention and because of the way that some 
authorities and pressure groups had tried to influence the subject of denomi
nations, CIOPORA had been forced to make strong representations to preserve 
the right for breeders to use trademarks for the marketing of their varieties. 
Just as patent holders had the possibility of using trademarks for the 
marketing of their patented products, CIOPORA did not agree that trademarks 
conferred certain elements of protection going beyond the scope of the protec
tion under the Convention. Trademarks was an entirely different field of 
industrial property rights which conferred rights which were granted under 
trademark legislation and within the scope of that legislation. 

325. The present wording of Article 13 was a compromise reached after very 
lengthy discussions and much negotiation. CIOPORA thought that it would be 
better not to change it since clearly it could not accept some of the modifi
cations that were proposed. Although it did not correspond fully to its 
views, CIOPORA would also be prepared to accept as a possible alternative, 
provided it was taken word for word and without any change, the excellent text 
of the Swiss legislation which was reproduced in CIOPORA's submission. 

326. Herr Winter (COMASSO) sagte, die COMASSO empfehle eine Ueberprufung der 
Moglichkeit, im englischen Wortlaut das Wort "designation" anstelle von 
"denomination" zu benutzen. Das erstere ware klarer in dem Sinne, dass das 
letztere hohe Anforderungen an die Bezeichnung durchblicken lasse. Ferner 
spreche sich die COMASSO fur die Beibehaltung von Absatz 8 aus, urn sowohl fur 
den Verwender als auch fur einige Behorden Rechtsklarheit zu schaffen. 

327. Mr. Rayon (CIOPORA) stated that CIOPORA supported the proposal made by 
Mr. Winter (COMASSO) since CIOPORA had already made a proposal in 1961 that 
"designation" rather than "denomination" was the appropriate word. 

Proposal by ASSINSEL 

328. Mr. F. Espenhain (Denmark) wished to ask a question to the ASSINSEL 
delegation concerning paragraph (3) of its proposal which provided that a 
denomination should not be suitable if a third party proved that the denomina
tion infringed his prior rights. It seemed that the text took for granted 
that a third party had a right arising out of a plant variety protection 
certificate or a trademark or a trade name. This did not seem to cover the 
case of varieties that were not protected by plant breeders' rights, in which 
case their breeder had no legal right in their names but did have a commercial 
interest in them. Mr. Espenhain asked if the ASSINSEL delegation could 
explore those circumstances and perhaps improve its text. 

329. Dr. Gunary (ASSINSEL) stated that the objective of ASSINSEL was to 
simplify the text of the Article as much as possible and also its administra
tion which would be best handled by the establishment of a centralized data 
base relating to variety denominations. What ASSINSEL meant by "infringing 
prior rights" was that a party should not have a name that was already given 
to another variety of the same species. 
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330. Herr Dr. Freiherr von Pechmann (AIPPI) begliickwiinschte die ASSINSEL zu 
ihrem Vorschlag und insbesondere zu ihrer klaren und knappen Formul ierung. 
Absatz 3 scheine alle alteren Rechte mit dem Vorteil zu erfassen, dass der 
Anmelder wisse, was er bevor der endgiil t igen Wahl einer Sortenbezeichnung zu 
priifen habe. Dieser Vorschlag von der ASSINSEL sollte ernsthaft vom Rat gepriift 
werden. 

331. Mr. Rayon (CIOPORA) stated that the question raised by Mr. Espenhain 
(Denmark) prompted him to point out in relation to paragraph ( 3) that it is 
not up to a third party who already had a registered trademark to prove that 
its registered trademark was infringed. A modification in the wording might 
be necessary to establish upon which party lay the burden of proof. 

332. Herr Winter (COMASSO) bezog sich auf die schriftliche Stellungnahme der 
COMASSO in Dokument IOM/IV/4 und auf den Vorschlag der ASSINSEL. Die Verwirk-. 
lichung der schriftlich vorgelegten Vorschlage zur Streichung, Ersetzung oder 
Hinzufiigung habe zur Folge, dass die Vorschlage mit dem Vorschlag der ASSINSEL 
deckungsgleich seien. Die COMASSO unterstiitze somit voll den Vorschlag der 
ASSINSEL. 

333. Mr. Harvey (United Kingdom) expressed the view that the ASSINSEL proposal 
did not cover, as had been claimed, all possibilities. It did not provide for 
the possibility that the authority could refuse the denomination/designation. 
Was it the intention of ASSINSEL that the authority should not be allowed to 
refuse a denomination? In paragraph (3) it was stated that a denomination 
should not be suitable if a third party proved that the denomination infringed 
its prior rights. Mr. Harvey asked to whom should this be proved and how? A 
final question arose from paragraph (4) which would seem to allow a misleading 
or confusing denomination. Was this ASSINSEL's intention? 

334. Herr Burr (Bundesrepublik Deutschland) stellte fest, dass als Folge der 
neuen Gestaltung von Artikel 6 die Sortenbezeichnung kein Recht mehr darstelle. 
Er fragte, wie das Verhal tnis einer Sortenbezeichnung zu friiheren Sortenbe
zeichnungen nach dem von der ASSINSEL vorgeschlagenen Absatz 3 geregelt wiirde. 

335. Dr. Gunary (ASSINSEL) responded to the questions from Mr. Harvey (United 
Kingdom). ASSINSEL thought that it was a matter for agreement between breeders 
and not for the authorities whether a right had been infringed. On the subject 
of the precise wording of the ASSINSEL proposal and in response to the comment 
by Mr. Rayon (CIOPORA), it might be better if the phrase "it is found that" 
was substituted for the phrase "a third party proves," so that a denomination 
would not be suitable if it was found that it infringed the prior rights of a 
third party. Concerning the questions of misleading or confusing denomina
tions, Dr. Gunary wished to have further clarification. 

336. Mr. J. Ardley (United Kingdom) gave the example of a dwarf wheat being 
called "Tallest of all." It was this kind of situation that the authorities 
would consider in deciding whether a particular name was suitable or whether 
the name was likely to mislead the purchaser into thinking that the variety 
possessed qualities when this was not in fact the case. 
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337. Mr. Clucas (ASSINSEL) stated that ASSINSEL was not certain whether that 
was important. 

338. Mr. Slocock (AIPH) stated that there were a number of issues that were 
not addressed in the new proposal of ASSINSEL. Mr. Harvey (United Kingdom) 
had pointed to some of them. In paragraphs ( 5) and ( 6) of the proposed new 
Article 13, UPOV had tied up a number of loose ends for the benefit of member 
States. The ASSINSEL version untied those loose ends and contented itself 
with summarizing the spirit of these paragraphs. AIPH preferred to retain the 
text set out in document IOM/IV/2, to retain Alternative l in paragraph (7) 
and to reinstate paragraph (8) of Article 13 of the present text of the 
Convention. 

339. Herr Dr. Freiherr von Pechmann (AIPPI) schlug folgende Formulierung fur 
Absatz 3 als Kompromiss vor: 

"Eine Bezeichnung ist als Sortenbezeichnung nicht geeig
net, wenn sie mit einer bestehenden Sortenbezeichnung oder einem 
alteren Recht eines Dritten iibereinstimmt oder verwechselbar 
ist." 

Damit waren sowohl die alteren Sortenbezeichnungen als auch die alteren Rechte 
beriicksichtigt. Ferner sei ein Beweis ihres Bestehens, wozu ein gerichtliches 
Verfahren notwendig sein konnte, nicht hervorzubringen, sondern die priifende 
Behorde habe die Aufgabe, die praktischen Tatbestande festzustellen. 

340. Herr Winter (COMASSO) bezweifelte im Anschluss an die Ausfiihrungen von 
Herrn Burr (Bundesrepublik Deutschland), ob die Sortenbezeichnung zur Zeit ein 
Recht darstelle. Seinem Verstandnis nach sei sie hochstens eine Schutzrechts
voraussetzung. 

341. Herr Burr (Bundesrepublik Deutschland) gestand, dass Herrn Winter's 
Bemerkung zu iiberdenken sei. Er sei sich aber sicher, dass als Folge der 
Schaffung eines neuen Absatzes 2 in Artikel 6 die Sortenbezeichnung kein Recht 
mehr verkorpere und dass der Vorschlag von ASSINSEL zu Artikel 13 sich auf 
friihere Rechte beschranke. Moglicherweise biete der Vorschlag von Herrn 
Dr. von Pechmann (AIPPI) eine Losung. 

Proposal to Take Over Relevant Provisions from the Swiss Plant Variety 
Protection Law 

342. Mr. Rayon (CIOPORA) stated that CIOPORA was very supportive of the 
proposed revision of the UPOV Convention but could not understand why UPOV 
should have as one of the objectives of the revision the amendment of the 
existing Article 13. The new text proposed for Article 13 was a clear 
restriction of the rights of breeders in the field of denominations, and 
CIOPORA could not accept that. 

343. The text of the Swiss law which CIOPORA had recommended could be adopted 
since it was precise and to the point and covered all the points made by 
ASSINSEL, whilst at the same time meeting the needs of some of the national 
delegates and of the delegate of AIPH. For instance, it stated that "in 
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addition to the denomination, a trademark differing from the denomination may 
be used in connection with the variety." In relation to rights of third 
parties, it set out that "the rights of third parties shall remain unaffected." 
In relation to the concerns expressed by AIPH, it stated that "anyone offering 
for sale or marketing propagating material on a commercial basis shall use the 
denomination of the variety, even after the termination of protection." In 
relation to the conditions attaching to the acceptability of denominations, it 
stated very simply that denominations "shall not be liable to mislead or to 
cause confusion with another denomination which has already been filed or 
registered in a member State for a variety of the same or a botanically related 
species," or "be contrary to public order or morality or infringe national 
laws or international conventions." CIOPORA strongly urged UPOV to consider 
this proposal in its ongoing work. 

344. Mr. Clucas (ASSINSEL) stated that ASSINSEL would have no problem with the 
proposal quoted by Mr. Royon. ASSINSEL sought simply that the breeder should 
have the right to name his own variety with the understanding that breeders 
acted responsibly in the naming of their varieties so that there was no 
necessity for a huge amount of regulation. ASSINSEL understood that there 
were some other dangers that needed to be covered in drafting a text and felt 
that they were covered in the ASSINSEL proposal and in the text quoted by Mr. 
Royon (CIOPORA). 

Principle of Revising Article 13 

345. Mr. Espenhain (Denmark) stated that since the breeders' organizations and 
producers' organizations were present, he would like, for the purposes of 
UPOV's future discussions, to seek some clarification concerning the present 
Article 13. It had been stated that the retention of the present Article 13 
would be acceptable to CIOPORA., Were all other organizations present of the 
same opinion? 

346. Mr. Royon (CIOPORA) stated that whilst CIOPORA could live with the present 
Article 13, this did not mean that it liked it; it was an acceptable compro
mise for CIOPORA's members. 

347. Mr. Slocock (AIPH) stated, in response to Mr. Espenhain's question, that 
AIPH preferred the new text proposed for Article 13, which was more helpful 
than the present text. 

348. Mr. Clucas (ASSINSEL) stated that ASSINSEL was not happy with Article 13 
as it stood. It felt that the subject was over-regulated and some members 
were of the view that Article 13 should be eliminated altogether. It was only 
after discussions that the members of ASSINSEL reached the proposal that had 
been put forward. 

349. Herr Winter (COMASSO) sagte, die COMASSO teile die von Herrn Royon 
(CIOPORA) geausserte Meinung, dass der gegenwartige Artikel 13 bereits einen 
Kompromiss darstelle. Die Beibehaltung dieses Artikels mit dem gegenwartigen 
Wortlaut werde durchaus vorgezogen, sollte uberhaupt keine Moglichkeit gefunden 
werden, den von der COMASSO gemachten Vereinfachungsvorschlagen zu folgen. 

II ''3 
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Article 14 (Protection Independent of Measures Regulating Production, Certifi
cation and Marketing) 

350. The Chairman opened the discussions on Article 14. 

351. Herr Winter (COMASSO) sagte, die 
Artikel 14 nicht unterstlitzen, und zwar 
neue Mitglieder zu gewinnen. Dabei konne 
nicht schadlich sei, durchaus von Nutzen 

COMASSO konne eine Streichung von 
im Hinblick auf die Absicht der UPOV, 
eine solche Vorschrift, die jedenfalls 
sein. 

352. Mr. Clucas (ASSINSEL) stated that his organization was equally happy with 
the deletion or the retention of Article 14. 

353. Mr. Rayon (CIOPORA) stated that his organization strongly supported the. 
deletion of Article 14. 

354. Mr. Slocock (AIPH) stated that his organization did not oppose the 
deletion of Article 14. 

355. M. Besson 
!'article 14. 

(FIS) 

Closing of the Session 

appuie la proposition du COMASSO de maintenir 

356. Mr. Rayon (CIOPORA) expressed the thanks of CIOPORA for the opportunity 
to participate in the meetin~ and congratulated the Secretariat and the 
Administrative and Legal Committee of UPOV for the excellent work that had 
been done. CIOPORA appreciated the general approach to the revision of the 
Convention whereby proposals were being placed before associations and organi
zations prior to the diplomatic conference. Mr. Rayon thought that the 
opportunity to exchange views in relation to successive drafts of documents 
would provide an ultimate result that was positive. 

357. Mr. Rayon asked if the comments of CIOPORA in its communication of 
May 22, 1989, to UPOV had been circulated. If not, he would be grateful if 
the Secretariat could distribute that document which incorporated a proposed 
new wording for Article 37.* 

358. Mr. Clucas (ASSINSEL) associated himself, on behalf of ASSINSEL, to the 
congratulations and thanks expressed by Mr. Rayon to the Chairman. 

359. Mr. Clucas added that it would be helpful to have some guidance on the 
future course of events and, in particular, to know whether the organizations 
would have an opportunity to consider another document before the diplomatic 
conference. Concerning the joint UPOV/WIPO meeting that was scheduled for 
January 1990, he also sought information as to whether the professional 
organizations would be invited. 

* see next page 
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360. The Chairman replied that these matters would be discussed in the 
following days, in the Consultative Committee and the Council. He personally 
thought that new documents would be distributed to the organizations. 

361. The Chairman then concluded the meeting by stating that it had permitted 
progress to be achieved in the definition of the objectives of the revision of 
the Convention. Both the professional organizations and the representatives 
of member States had had intensive discussions and had come to certain stand
points. This meeting had shown that breeders and users had sometimes very 
different opinions, but that also the organizations from the same branch did 
not always share the same views. It was certainly fruitful for Government 
representatives to hear all the opinions. On some points, they would have to 
reconsider their own opinion; on others that were still to be decided, the 
decision would be easier; in still others it would be more difficult after 
this meeting. If the representatives of the member States had not been very 
active in this meeting, it was because this was their role. Listening care
fully, make up their minds and try to come to decisions within the next days, 
that was their task. Their overall responsibility was to reconcile the wishes 
of the industry and the public interest as a whole. The time had now come to 
take those decisions. The objective being contemplated was to hold a diplo
matic conference at the end of 1990 or the beginning of 1991. Any organization 
which asked for further discussions or time for further internal discussions 
would have to take this objective into consideration. Their future contribu
tion would be as much welcome as the contributions made in preparation for and 
during this meeting, for which the chairman expressed his sincere thanks on 
behalf of UPOV. 

* This wording is as follows: 

"(l) Any State which provides or intends to provide for protection 
under the different forms. referred to in Article 1 ( 4) for one and 
the same species [or taxon, depending on definitions), must notify 
such fact or intention to the Secretary-General at the time of 
signing this Act or of depositing its instrument of ratification or 
approval or of accession to this Act. 

" ( 2) Where, in a member State of the Union to which paragraph ( 1) 
applies, protection is sought under patent legislation, the said 
State may apply the patentability criteria and the period of 
protection of the patent legislation to the varieties protected 
thereunder, notwithstanding the provisions of Articles ... 

11 ( 3 ) [Unchanged] 11 

The Article 1(4) quoted above is as follows in CIOPORA's proposed text: 

" ( 4) Each member State of the Union may recognize the protect ion 
of the breeder provided for in this Convention by the grant either 
of a 'sui generis' title of protection or of a patent." 

[Annexes follow) 

I ' 
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LIST OF PARTICIPANTS/LISTE DES PARTICIPANTS/TEILNEHMERLISTE 

I. MEMBER STATES/ETATS MEMBRES/VERBANDSSTAATEN 

AUSTRALIA/AUSTRALIE/AUSTRALIEN 

Mrs. K.H. ADAMS, Registrar, Plant Variety Rights, Plant Variety Rights 
Office, P.O. Box 858, Canberra A.C.T. 2601 

BELGIUM/BELGIQUE/BELGIEN 

M. W.J.G. VAN ORMELINGEN, Ingenieur agronome, Ministere de !'agriculture, 
Manhattan Center, 21, avenue du Boulevard, 1210 Bruxelles 

DENMARK/DANEMARK/DAENEMARK 

Mr. F. ESPENHAIN, Chairman, Plant Novelty Board, Statens Planteavlskontor, 
Skovbrynet 18, 2800 Lyngby 

FRANCE/FRANKREICH 

M. J.F. PREVEL, Directeur, Bureau de la selection vegetale et des semences, 
Ministere de !'agriculture, 5/7, rue Barbet de Jouy, 75007 Paris 

Mlle N. BUSTIN, Secretaire general, Comite de la protection des obtentions 
vegetales, Ministere de !'agriculture, 11, rue Jean Nicot, 75007 Paris 

Dr P.L. LEFORT, Directeur du_GEVES, INRA/GEVES, La Miniere, 78280 Guyancourt 

M. J. GUIARD, Directeur adjoint du GEVES, INRA/GEVES, La Miniere, 
78280 Guyancourt 

M. M. SIMON, Conseiller, INRA/GEVES, La Miniere, 78280 Guyancourt 

Mme D. DARMON, Chef de Division, Institut national de la propriete 
industrielle, 26 bis, rue de Leningrad, 75008 Paris 

Mme D. BERTHOMEAU, Direction generale de !'alimentation, Ministere de 
!'agriculture et de la foret, 35, rue Saint Dominique, 75007 Paris 

GERMANY (FED. REP. OF)/ALLEMAGNE (REP. FED. D')/DEUTSCHLAND (BUNDESREPUBLIK) 

Herr Dr. D. BORINGER, Prasident, Bundessortenamt, Postfach 61 04 40, 
3000 Hannover 61 

Herr W. BURR, Ministerialrat, Bundesministerium fur Ernahrung, Landwirtschaft 
und Forsten, Rochusstrasse 1, 5300 Bonn 1 

Herr Dr. E. HEINEN, Ministerialrat, Bundesministerium fur Ernahrung, 
Landwirtschaft und Forsten, Rochusstrasse 1, 5300 Bonn 1 

Herr D. BROUER, Referatsleiter, Bundesministerium der Justiz, Heinemannstr. 6, 
5300 Bonn 1 



IRELAND/IRLANDE/IRLAND 

IOM/IV/10 Prov. 
Annex I/Annexe I/Anlage I 

page 2, Seite 2 

Dr. I. BYRNE, Inspector, Department of Agriculture and Food, Agriculture 
House, Kildare Street, Dublin 2 

JAPAN/JAPON/JAPAN 

Mr. S. KAWAHARA, Deputy Director, Seeds and Seedlings Division, Agricultural 
Production Bureau, Ministry of Agriculture, Forestry and Fisheries, 
1-2-1, Kasumigaseki, Chiyoda-ku, Tokyo 

Mr. T. MORIYA, Deputy Director, Examination Standard Office, Coordination 
Division, Patent Office, 3-4-3 Kasumigaseki, Chiyodaku, Tokyo 

Mr. K. NAITO, First Secretary, Permanent Mission of Japan, 10, avenue de 
Bude, 1202 Geneva, Switzerland 

NETHERLANDS/PAYS-BAS/NIEDERLANDE 

Mr. W.F.S. DUFFHUES, Director, Forestry and Landscaping, Ministry of 
Agriculture and Fisheries, Griffioenlaan 2, P.O. Box 20023, 
3502 LA Utrecht 

Mr. B.P. KIEWIET, President, Board for Plant Breeders' Rights, P.O. Box 104, 
6700 AC Wageningen 

Mr. H.D.M. VAN ARKEL, Secretary, Board for Plant Breeders' Rights, 
P.O. Box 104, 6700 AC Wageningen 

Ms. Y.E.T.M. GERNER, Legal Adviser, Ministry of Agriculture and Fisheries, 
Bezuidenhoutseweg 73, The Hague 

NEW ZEALAND/NOUVELLE-ZELANDE/NEUSEELAND 

Mr. F.W. WHITMORE, Commissioner, Plant Variety Rights, Plant Variety Rights 
Office, P.O. Box 24, Lincoln 

SOUTH AFRICA/AFRIQUE DU SUD/SUEDAFRIKA 

Dr. s. VISSER, Agricultural Attache, South African Embassy, 59, quai d'Orsay, 
75007 Paris, France 

SPAIN/ESPAGNE/SPANIEN 

Dr. J.M. ELENA ROSSELLO, Jefe del Registro de Variedades, Institute Nacional 
de Semillas y Plantas de Vivero, Jose Abascal 56, 28003 Madrid 
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SWEDEN/SUEDE/SCHWEDEN 

Mr. K.O. OSTER, Permanent Under-Secretary, Ministry of Agriculture, and 
President, National Plant Variety Board, Drottninggatan 21, 
103 33 Stockholm 

Mr. F. VON ARNOLD, Legal Adviser, Ministry of Justice, Rosenbad, 
103 33 Stockholm 

SWITZERLAND/SUISSE/SCHWEIZ 

Frau M. JENNI, Leiterin des Buras fur Sortenschutz, Bundesamt fur Landwirt
schaft, Mattenhofstrasse 5, 3003 Bern 

Herr H. SPILLMANN, Wissenschaftlicher Adjunkt, Bundesamt fur Landwirtschaft, 
Mattenhofstrasse 5, 3003 Bern 

UNITED KINGDOM/ROYAUME-UNI/VEREINIGTES KOENIGREICH 

Mr. J. HARVEY, Controller, Plant Variety Rights Office, White House Lane, 
Huntingdon Road, Cambridge CB3 OLF 

Mr. J. ARDLEY, Deputy Controller, Plant Variety Rights Office, White House 
Lane, Huntingdon Road, Cambridge CB3 OLF 

UNITED STATES OF AMERICA/ETATS-UNIS D'AMERIQUE/VEREINIGTE STAATEN VON AMERIKA 

Mr. H.D. HOINKES, Senior Counsel, Office of Legislation and International 
Affairs, Patent and Trademark Office, U.S. Department of Commerce, Box 4, 
Washington, D.C. 20231 

Mr. D.L. PORTER, Attorney, Pioneer Hi-Bred International, Inc., 700 Capital 
Square, Des Moines, Iowa 50322 

II. OBSERVER STATES/ETATS OBSERVATEURS/BEOBACHTERSTAATEN 

ARGENTINA/ARGENTINE/ARGENTINIEN 

Sr. H.A. ORDONEZ, Asesor de Gabinete, Ministerio de Economia, Secretaria de 
Agricultura, Ganaderia y Pesca, Paseo Colon 982- 1° P., Buenos Aires 

M. A.G. TROMBETTA, Deuxieme secretaire, Mission permanente de la Republique 
argentine aupres de l'Office des Nations Unies et des autres 
organisations internationa1es a Geneve, 110, avenue Louis-Casa1, 
1215 Geneve 15, Suisse 

AUSTRIA/AUTRICHE/OESTERREICH 

Herr Dr. R. HRON, Abteilungsleiter, Bundesanstalt fur Pflanzenbau, 
Postfach 64, 1201 Wien 
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BULGARIA/BULGARIE/BULGARIEN 

Mr. T. TOSHEV, Deputy Director General, Institute of Inventions and 
Rationalizations (INRA), 52-B, Blvd. G.A. Nasser, 1113 Sofia 

CANADA/KANADA 

Ms. v. SISSON, Variety Rights Examiner, Seed Division, Agriculture Canada, 
Room 1109, Neatby Building, 960 Carling Ave, Ottawa, Ontario KlA OC6 

FINLAND/FINLANDE/FINNLAND 

Mr. 0. REKOLA, Assistant Director, Department of Agriculture, Ministry of 
Agriculture and Forestry, Hallituskatu 3A, 00170 Helsinki 

Dr. A. VUORI, Adviser, Department of Agriculture, Ministry of Agriculture 
and Forestry, Hallituskatu 3A, 00170 Helsinki 

NORWAY/NORVEGE/NORWEGEN 

Mr. L.R. HANSEN, Head of Administration, The National Seed Council, 
Moerveien 12, P.O. Box 3, 1430 As 

III. INTERGOVERNMENTAL ORGANIZATIONS/ 
ORGANISATIONS INTERGOUVERNEMENTALES/ 

ZWISCHENSTAATLICHE ORGANISATIONEN 

EUROPEAN ECONOMIC COMMUNITY (EEC)/COMMUNAUTE ECONOMIQUE EUROPEENNE (CEE)/EURO
PAEISCHE WIRTSCHAFTSGEMEINSCHAFT (EWG) 

M. D.M.R. OBST, Administrateur principal, Commission des Communautes 
europeennes, Direction generale de !'agriculture, 200, rue de la Loi 
(Loi 130-4/155), 1049 Bruxelles, Belgique 

Mme S. KEEGAN, Administrateur, Commission des Communautes europeennes, 
Direction generale du marche interieur et des affaires industrielles, 
200, rue de la Loi, 1049 Bruxelles, Belgique 

M. A.A.J. SAINT-REMY, Administrateur, Commission des Communautes 
europeennes, Direction generale de la science, de la recherche et du 
developpement, 200, rue de la Loi, 1049 Bruxelles, Belgique 

EUROPEAN PATENT OFFICE (EPO)/OFFICE EUROPEEN DES BREVETS (OEB)/ EUROPAEISCHES 
PATENTAMT (EPA) 

Dr. R. TESCHEMACHER, Director, Directorate Patent Law, Erhardtstrasse 27, 
8000 Munich 2, Federal Republic of Germany 

Mrs. L. GRUSZOW, Principal Administrator, International Legal Affairs, 
Erhardtstrasse 27, 8000 Munich 2, Federal Republic of Germany 

I I 
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WORLD INTELLECTUAL PROPERTY ORGANIZATION (WIPO)/ORGANISATION MONDIALE DE LA 
PROPRIETE INTELLECTUELLE (OMPI)/WELTORGANISATION FUER GEISTIGES EIGENTUM (WIPO) 

Mr. A. ILARDI, Senior Legal Officer, Industrial Property Law Section, 
Industrial Property Division, 34, chemin des Colombettes, 
1211 Geneva 20, Switzerland 

IV. INTERNATIONAL NON-GOVERNMENTAL ORGANIZATIONS/ 
ORGANISATIONS INTERNATIONALES NON GOUVERNEMENTALES/ 

INTERNATIONALE NICHTSTAATLICHE ORGANISATIONEN 

ASSOCIATION OF PLANT BREEDERS OF THE EUROPEAN ECONOMIC COMMUNITY (COMASSO)/ 
ASSOCIATION DES OBTENTEURS DE VARIETES VEGETALES DE LA COMMUNAUTE ECONOMIQUE 
EUROPEENNE (COMASSO)/VEREINIGUNG DER PFLANZENZUECHTER DER EUROPAEISCHEN WIRT
SCHAFTSGEMEINSCHAFT (COMASSO) 

M. v. DESPREZ, President, Cappelle-en-Pevele, 59242 Templeuve, France 

Herr J. WINTER, Generalsekretar, Kaufmannstrasse 71, 5300 Bonn 1, Bundes
republik Deutschland 

Herr Dr. R. MEYER, Geschaftsflihrer, Bundesverband Deutscher Pflanzen
zlichter e.V., Kaufmannstrasse 71, 5300 Bonn, Bundesrepublik Deutschland 

Mr. M. KAMPS, President, Dutch Plant Breeders' Association, NKB, P.O. Box 
516, 3800 AM Amersfoort, Netherlands 

M. R. PETIT-PIGEARD, Directeur general, Caisse de gestion des licences 
vegetales, SICASOV, 7, rue Ceq-Heron, 75001 Paris, France 

Mr. G.J. URSELMANN, Zaadunie B.V., Box 26, 1600 AA Enkhuizen, Netherlands 

Mr. A. VAN ELSEN, Secretary-General, Dutch Plant Breeders' Association, NKB, 
P.O. Box 516, 3800 AM Amersfoort, Netherlands 

Dr. F.G. VERSTRAATEN, Legal Committee, Dutch Plant Breeders' Association, 
NKB, P.O. Box 99, 8300 AB Emmeloord, Netherlands 

COMMITTEE OF AGRICULTURAL ORGANIZATIONS IN THE EUROPEAN ECONOMIC COMMUNITY 
(COPA)/COMITE DES ORGANISATIONS PROFESSIONNELLES AGRICOLES DE LA COMMUNAUTE 
ECONOMIQUE EUROPEENNES (COPA)/AUSSCHUSS DER BERUFSSTAENDISCHEN LANDWIRTSCHAFT
LICHEN ORGANISATIONEN DER EUROPAEISCHEN WIRTSCHAFTSGEMEINSCHAFT (COPA) 

GENERAL COMMITTEE FOR AGRICULTURAL COOPERATION IN THE EUROPEAN ECONOMIC 
COMMUNITY (COGECA)/COMITE GENERAL DE LA COOPERATION AGRICOLE DE LA COMMUNAUTE 
ECONOMIQUE EUROPEENNE (COGECA)/ALLGEMEINER AUSSCHUSS FUER LAENDLICHES GENOSSEN
SCHAFTSWESEN DER EUROPAEISCHEN WIRTSCHAFTSGEMEINSCHAFT (COGECA) 

Dr F. HOFKENS, President, Groupe de travail des questions juridiques, 
COPA/COGECA, 23-25, rue de la Science, 1040 Bruxelles, Belgique 

Mlle F. COMTE, Affaires juridiques, COPA/COGECA, 23-25, rue de la Science, 
1040 Bruxelles, Belgique 
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INTERNATIONAL ASSOCIATION FOR THE PROTECTION OF INDUSTRIAL PROPERTY (AIPPI)/ 
ASSOCIATION INTERNATIONALE POUR LA PROTECTION DE LA PROPRIETE INDUSTRIELLE 
(AIPPI)/INTERNATIONALE VEREINIGUNG FUER GEWERBLICHEN RECHTSSCHUTZ (AIPPI) 

Herr Dr. E. FREIHERR VON PECHMANN, Patentanwalt, Mitglied des Geschafts
flihrenden Ausschusses der AIPPI, Schweigerstrasse 2, 8000 Mlinchen 90, 
Bundesrepublik Deutschland 

Mr. s. WILLIAMS, IPTA, Member of the Committee on Biotechnology, Patent Law 
Department, The UpJohn Company, 301 Henrietta Street, Kalamazoo, 
Michigan 49007, United States of America 

INTERNATIONAL ASSOCIATION OF HORTICULTURAL PRODUCERS (AIPH)/ASSOCIATION INTER
NATIONALE DES PRODUCTEURS DE L'HORTICULTURE (AIPH)/INTERNATIONALER VERBANO DES 
ERWERBSGARTENBAUS (AIPH) 

Mr. M.O. SLOCOCK, Chairman, Plant Novelty Protection Committee, Knap Hill 
Nursery, Waking, Surrey GU21 2IW, United Kingdom 

INTERNATIONAL ASSOCIATION OF PLANT BREEDERS FOR THE PROTECTION OF PLANT VARI
ETIES (ASSINSEL)/ASSOCIATION INTERNATIONALE DES SELECTIONNEURS POUR LA PROTEC
TION DES OBTENTIONS VEGETALES (ASSINSEL)/INTERNATIONALER VERBANO DER PFLANZEN
ZUECHTER FUER DEN SCHUTZ VON PFLANZENZUECHTUNGEN (ASSINSEL) 

Mr. T.M. CLUCAS, President, ASSINSEL, L. William Teweles & Co., 19 Main 
Street, Seaton, Leicestershire LE15 9HU, United Kingdom 

M. B. LE BUANEC, Vice-president, ASSINSEL, President de la Section maYs, 
Limagrain, B.P. 1, Chappes, 63720 Ennezat, France 

Dr. D.L. CURTIS, Vice-President, ASSINSEL, Dekalb Pfizer Genetics, 
3100 Sycamore Road, Dekalb, Ill. 60115, United States of America 

Dr. F. BASSI, Technical Director, Booker Seeds Limited, Great Domsey Farm, 
Feering, Colchester, Essex C05 9ES, United Kingdom 

Prof. N.O. BOSEMARK, Consultant, Hilleshog AB, P.O. Box 302, 
261 23 Landskrona, Sweden 

Mme M. CAMBOLIVE, Pioneer France, Epuiseau, 41290 Oucques, France 

Mr. A. J. CALVELO, Member of the Council of ASSINSEL, Corrientes 127, 
1043 Buenos Aires, Argentina 

Mr. J. DONNENWIRTH, Pioneer Overseas Corporation, 7, avenue Tedesco, 
1160 Brussels, Belgium 

Dr. J.A.J.M. GEERTMAN, Secretary General, NTZ, Van Zuylen van Nyevelstr., 
2242 AT Wassenaar, Netherlands 

Dr. D. GUNARY, BSPB Board Member, Nickerson International Seed Company 
Limited, Cambridge Science Park, Milton Road, Cambridge CB4 4GZ, United 
Kingdom 

Mr. J. JOERGENSEN, Member of Board, Sammenslutningen af Danske Sortsejere af 
Kern, Boersen, Copenhagen, Denmark 
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Dr. E. JOHANSEN, Head of Department, Hilleshog AB, P.O. Box 302, 
261 23 Landskrona, Sweden 

Herr Dr. G. KLEY, Deutsche Saatgutveredelung Lippstadt-Bremen, Weissenburger 
Strasse 5, 4780 Lippstadt, Bundesrepublik Deutschland 

Mr. T. LABUDA, Development Manager, Twyford Seeds Ltd., Scottsfarm, Kings 
Sutton, Banbury, Oxfordshire, United Kingdom 

Herr Dr. P. LANGE, Syndikus, Kleinwanzlebener Saatzucht AG, Postfach 146, 
3352 Einbeck, Bundesrepublik Deutschland 

Dr. R.C.F. MACER, Consultant, ICI Seeds, Fernhurst, Haslemere, 
Surrey GV27 3JE, United Kingdom 

Mme M. MARCHAND, Secretaire, Syndicat des obtenteurs fran9ais de maYs, 
SEPROMA, 3, avenue Marceau, 75116 Paris, France 

Mr. D.G. McNEIL, Chief Executive, The British Society of Plant Breeders Ltd., 
Woolpack Chambers, Market Street, Ely, Cambridge CBS OLD, United Kingdom 

Dr. C. PEDERSEN, Research Director, L. Daehnfeldt A/S, Faborgvej 248, 
5100 Odense C, Denmark 

Dr. M. ROTH, Chief Patent Counsel, Pioneer Hi-Bred International, Inc., 
Pioneer Research Centre, 7250 N.W. 62nd Avenue, Johnston, Iowa 50131, 
United States of America 

Mr. w. SCHAPAUGH, Executive Vice President, American Seed Trade Association, 
Executive Building- Suite 964, 1030, 15th Street, N.W., Washington 
D.C. 20005, United States of America 

Mr. R.N. STACEY, Chairman, Intellectual Property Rights Committee, American 
Seed Trade Association, United Agriseeds Inc., P.O. Box 4011, Champaign, 
Ill. 61820, United States of America 

Mr. J. VAN DE LINDE, Representative, Dutch Plant Breeders, Royal Sluis, 
P.O. Box 22, 1600 AA Enkhuizen, Netherlands 

Mr. J.E. VELDHUYZEN VAN ZANTEN, Vice-President, Zaadunie, Postbus 26, 
1600 AA Enkhuizen, Netherlands 

Mr. P.C.G. WEILBULL, Director, Weibullsholm Plant Breeding Institute, 
Box 520, 261 24 Landskrona, Sweden 

INTERNATIONAL CHAMBER OF COMMERCE (ICC)/CHAMBRE DE COMMERCE INTERNATIONALE 
(CCI)/INTERNATIONALE HANDELSKAMMER (IHK) 

Mr. T.W. ROBERTS, Intellectual Property Manager, ICI Seeds, Jealott's Hill 
Research Station, Bracknell, Berkshire RG12 2JP, United Kingdom 

Mr. W. SMOLDERS, Vice-Director, SANDOZ Ltd., Patents and Trademarks Division, 
4002 Basel, Switzerland 
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INTERNATIONAL COMMUNITY OF BREEDERS OF ASEXUALLY REPRODUCED ORNAMENTAL AND 
FRUIT-TREE VARIETIES (CIOPORA)/COMMUNAUTE INTERNATIONALE DES OBTENTEURS DE 
PLANTES ORNEMENTALES ET FRUITIERES DE REPRODUCTION ASEXUEE (CIOPORA)/INTER
NATIONALE GEMEINSCHAFT DER ZUECHTER VEGETATIV VERMEHRBARER ZIER- UNO OBST
PFLANZEN (CIOPORA) 

M. G.P. ILSINK, President, Villcantipolis No 11, 473, route des Dohines, 
06560 Valbonne, France 

M. R. ROYON, Secretaire general, 128, les Bois de Font Merle, 06250 Mougins, 
France 

Dr. M. BARATTA, Delegate of A.N.F.I., Via Duca Abruzzi 274, San Remo, Italy 

Mr. R. KORDES, Member of the Board, w. Kordes & Sohne, Dusterlohe 14, 
2202 Barmstedt, Bundesrepublik Deutschland 

Mr. S.D. SCHLOSSER, Foley & Lardner, Schwartz, Jeffery, Schwaab, Mack, 
Blumenthal & Evans, Suite 510, 1800 Diagonal Road, P.O. Box 299, 
Alexandria, Virginia 22313-0299, United States of America 

M. P. TRIOREAU, Secretaire general du Syndicat national des producteurs de 
nouveautes horticoles, 7, le Pare de Petit Bourg, 91000 Evry, France 

INTERNATIONAL FEDERATION OF AGRICULTURAL PRODUCERS (IFAP)/FEDERATION INTER
NATIONALE DES PRODUCTEURS AGRICOLES (FIPA)/INTERNATIONALE VEREINIGUNG 
LANDWIRTSCHAFTLICHER ERZEUGER (IFAP) 

Mr. D. KING, Secretary General, IFAP, 21, rue Chaptal, 75009 Paris, France 

INTERNATIONAL FEDERATION OF THE SEED TRADE (FIS)/FEDERATION INTERNATIONALE DU 
COMMERCE DES SEMENCES (FIS)/INTERNATIONALE VEREINIGUNG DES SAATENHANDELS (FIS) 

Mr. M. BESSON, Secretary General, FIS, Chemin du Reposoir 5-7, 1260 Nyon, 
Switzerland 

Dr. A. MENAMKAT, Assistant Secretary General, FIS, Chemin du Reposoir 5-7, 
1260 Nyon, Switzerland 

Mr. L. MATTON, President, Matton Clovis S.A., Kaaistraat 5, 9691 Kerkhove, 
Belgium 

Mr. F.W. McLAUGHLIN, Executive Vice President, Association of Official Seed 
Certifying Agencies, 3709 Hillsborough Street, Raleigh, NC 27607, United 
States of America 

V. OFFICER/BUREAU/VORSITZ 

Mr. W.F.S. DUFFHUES, Chairman 
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VI. OFFICE OF UPOV/BUREAU DE L'UPOV/BUERO DER UPOV 

Mr. B. GREENGRASS, Vice Secretary-General 
Mr. A. HEITZ, Senior Counsellor 
Dr. M.-H. THIELE-WITTIG, Senior Counsellor 
Mr. Y. HAYAKAWA, Associate Officer 

[Annex II follows/ 
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-
A.ssociation of Official Seed Certifying Agencies 

3709 Hillsborough Street 
Rale•gh. N. C 27607 

STATEMENT OF PRINCIPLES 
FOR 

INTELLECTUAL PROPERTY RIGHTS 

The development and application of new biotechnology in crop research has 
resulted in complex genetical as well as legal problems. Basic elements of plant 
variation and propagation involving genes and genetic components are being 
patented The legal and biological restrictions of such actions will have an increas
ingly critical impact on the seed industry and production agriculture. 

It is recognized: 

(1) that continued improvements through plant breeding are essential and 
must be continued through the unrestricted use of existing varieties 
and germplasm as building blocks 

(2) that new biotechnological developments can provide extremely valu
able new tools to achieve plant breeding objectives 

(3) that plant variety protection (PVP) and patents provide an incentive 
for variety development and manipulation of genes and genetic com
ponents (through genetic engineering), but unrestricted rights granted 
under patent law could create possible restrictions on their wider use. 

The following points are considered essential for the application of PVP and 
_patents in granting intellectual property rights: 

(a) Varieties should be protected only under the PVP Act (not by utility 
patents) 

- farmers should have the right to produce seed of protected varieties 
for their own use but not for sale without the permission of the 
owner 

- varieties derived from a protected variety and differing from the 
~'mother" variety in only one or a few minor inconsequential traits 
should not be entitled to the same rights as independently 
developed varieties 

(b) New inventive genetic components of plants, useful plant characteris
tics (traits) or processes should be eligible for patents provided 

- they have been isola~ enhanced or created through biotechnologi
cal methods or be an inventive biological process 
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- they express useful genetic traits of actual or potential value in agri
culture (not minor or inconsequential genetic traits making cosmetic 
differences) 

- the genetic components or genes directly serve to cause the expres
sion of a useful plant characteristic 

- the plant characteristic to be patented is identified as being caused 
by a patentable genetic component or gene (and not cover a broad 
charac-teristic of a variety caused by an unknown or unidentified 
genetic component) -

(c) Patent rights should extend to other plant material to which the mani
pulated genetic components (or genes) have been transferred and in 
them have been shown to express equal or similar genetic traits 

(d) Variances in the patent law should be developed to provide: 

- that alternative genetic approaches to achieve the same characteristic 
(or trait) in crops not be an infringement on a prior patent 

- a research clause or exemption from seeking approval for research 
use of patented material 

- a waiver of certain dominance rights of a patent over future patents 
on materials derived from the initial patented material 

- that holders of patents on marketed materials derived from an ear
lier patent be required to compensate the holder of that earlier 
patent during the first (5 or 8) years of the life of the patent (rather 
than the 17 years stipulated in the law) 

alternate (to indent above} 

- a patent holder with exclusive right for (3 or 4) years, then 
the holder would be entitled to renumeration for the life of 
the patent from those which make use of the patented 
material 

- for the use of any patented processes of genetic manipulation by 
others with reasonable compensation to the holder of the patent 

- that a farmer have restricted rights to save and plant seed of a 
variety containing a patented component or characteristic (but not to 
sell) 

(e) All variances in the patent laws and a mechanism for arbitrating 
disputes should be implemented soon (so that plant breeding is not 
stymied and those With limited financial resources are not unfairly 
disadvantaged) 

• Approved by the Directors of the Association of Official Seed Certifying Agen
cies, August, 1989. 
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