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ANNEX 

COMMENTS FROM IFAP 
ON THE REVISION OF THE CONVENTION 

The In~ F~ o6 ~ f>Jt.OduCAVf,6 ~ :tTI2. ~ 
C)ll8Cll1.(.za;t.Lon o{, *he ~'-6 ~. I~ 9~!1 ~ na.~-.lteP'tR-­
~e ~ ~· ~ -6Jtan SO~. colle'Wl.g aU. 
~ OECD ~ ~ and an equal. ~ c>~ ~vet.cptn.g c.oun.t~U.e.<~. AU­
~ rrerbe.J&. ~ o6 tiw, UPOV Cmven.tWn aile~ o~ .:tTre FedeNJ.;tA.cn, 
wl:th. :the~ o' Sowth A~ (cJlA.ch ~a.~~ 1946 .tc 1987). 

IFAP htw ~ nat; been ~d WAY ~ wi:th ~1e fAK>Itk. o{, 
UPOV ..tit *lw. pcWt. The E'xecu.Uve cannutu o6 IFIV> ~ ~ P'fr>{XY.1ted. 
Jt&V.(..6{m. o6 :the Conventlon ~ ~ 'Ur.6t .thne a.t -Lt.4 ~ -<n St. Pcud., 
MU'Ine60t:a., U.S.A., 9th-10th JUM 1989. I.t ci2cUJed .to eu;.cept :tYie kA.nd. -ln.v-i.­
.ta;tton o6 UPOV :tD rrahe -U6 ~ kl1.c:kn :to .the. Genew ~I 9.th-1 Ot:h 
~bEY!. 1989, ~.J on~~~ .tfte. "~'-6 PJt.(.v-Ue.ge.". 

The Ito~ ~ ..U IJtv.,ed upon a. CM.Ce~UJU6 ~ ~. can­
men.:t6 ~ ~ ~ ~. I.t htM not; .(;o~ been. ad.>pted. 
a.6 a. potAcy ~ o6 ~ Fe.dvuJit.lon.. 

IFAP fully supports the need to adequately reward the creative efforts of 
plant breeders, so that farmers worl~ide wi 11 continue to benefit from new 
and irrproved plant varieties. 

Insofar as progress in plant breeding methods necessitates a revision of 
the UPOV Convention, most IFAP members are in favour of revising the Conven­
tion. It is essential, however, that the UPOV COnvention remain ba1ooced 
kd:tb regards .tQ .tb@ interests of farmers. QQOSLJ'ners !U1 breeders.. Society 
as a whole must benefit from the exploitation of the earth's plant genetic 
resources. Further, the Convention should ensure that innovations in the 
field of breeding methods introduced through public financing should not be 
patented by private persons or companies raising undue profi~~ at the 
expense of the farmer or conslll'"er. 

Article 1 

If the UPOV Convention is to be transformed from a declarative to a binding 
provision, then IFAP is of the view that signatory countries rrust be 
explicitly pennitted to retain the flexibiity to detennine for themselves 
certain exenptions. (see oaments on Articles 4 and 5). Sinc:-.e nat1ona1 
circllnStances differ widely arrong countries, it is reasonable to expect 
that it will be necessary to have some differences in national legislation, 

Article 2. 

Paragraph ( 1 ) : 

IFAP is in favour of maintaining the present ban on double protection. 

In our· view it is irrportant that in plant production there be only one 
system of industrial property right, the plant breeders' right system, as 
this system has proved to be balanced with regard to the interests of 
breeders, fanners and conslll"ers. For this reason, it is irrportant that 
other industrial property rights (for instance patent right) do not inter-
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fere with plant breeders• rights (1). Any other system will lead to con­
fusion ooncerning property rights. Further it could create difficulties for 
new marmers wishing to join the LFOY Q:lnvention in the future. 

Paragraph 2: 

See ocmnents on Article 1. It is essential that the convention maintain the 
flexibility, new in place, for govemnents to tailor their national legis­
lation to their particular national cira.rrstances, provided that the over­
a 1 1 interest of the Convent ion is respected. 

froooeed defjojtioo gf. A "breed&r". IFAP believes that plant breeders 
should be adequately .rewarded for their creative efforts in a program of 
crossing, eelection and general inprovement of plant varieties. HcMever, 
sane rnenber countries oppoee payioe royalties to persons for the "discovery" 
of oaturally-occuring plants in their natrually-occurring fonn . 

.Ihll ort:XX>W definition~ "materiQl" st'Kx.lld be clarified by adding the 
following words (underlined) to the third indent: 

- harvested material, exceot fann-sayed ~: 

This clarification is iJTPOrtant if confusion is to be avoided 1n the inter­
pretation of Article s. 

Article 3: 

Paragraph ( 3): We propose that the poss1 bil i ty of granting protect ion to 
foreigners on the basis of reciprocity should be retained. Merrber states 
should not be required to apply the Convention to all species, but each mem­
ber state should be free to define the extent of application, as previously. 

Article 4: 

IFAP is opposed to the principle of a mandatory application of the 
Convention to al 1 botanical species in al 1 signatory countries. Individual 
countries should be able to join the Convention even if they are only at 
present in a position to guarantee plant breeders' rights for certain 
genera or species. Our Federation is in favour of maintaining the 
flexibility allowed in the present text. It does not support changing the 
word "may" to "shall" in paragraph C 1). 

The prooosecf JJfltt pa,rogr:AQb ill which allOttiB countries facing "exceptional 
difficulties" to opt for progressive i~lementation would be too difficult 
to apply in practise. Haw can the ('}ou')c;l evaluate the validity of the 
"exoeptia\81 difficulties" on which each rnermer state seeks to 1 imit the 
appHcat1on of the Convention? 

( 1) For the 6MB reasons, IFAP support the proposed new Article 5. 5 
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IFAP could ~rt the rewriting of Article 5 in order to make its inter­
pretation clearer. ~ver, the proposed revision of what is known as th& 
"fanner's privilege" MDU'\ts to a betrayal of the original intent of the 
lFOV C'alvention. Many fanners' organizations acoepted plant breeders rights 
legialation in tJ-aeir oa.ntry on the Wlderatanding fran their govermant 
that royalties would not be paid on farm-aaved seed. 

IFAP would strongly oppoee any proposal in a binding UPOV Convention to 
mandate that farmers pay a royaulty to plant breeders for the use of seed 
raised for use on their own farms. we believe that 8UCh a proposal is 
U'll«)rkab le, Ll18f'lforoeab 1e and L.nr'l908S8ari 1 y cost 1 y to fanners. 

IFAP ftiEIII'Dar organizatia'\8 are unanifii:IU8 in their opinion that the breeders' 
right be Hmited to propagating material for cgnrerciol purposes • 

._ oaragrOQh 1Jl: IFAP proposes that the follCA~~ing \ttOrds (underlined) of 
the 1970 text be retained in the new text: 

"( 1 )fran reproducing or propagating the variety fQr. PUrposes .Qf cgrrrarcjal 
morketing" 

Hmt aragropb ill.:. IFAP proposes the addition of a new sub-paragraph, 
which \«lUld ba l"''l.lrbered (v), with the text as follOt<IS: 

(v) Acts done under the fanner&' pdv11ege. The farmers' privilege &rlCOill>8-
ases the propagation and preparation of seed material by the fanner for his 
aNn uee, fran his own harvested crop, and using his own fann eQUipment, or 
theBe acta carried out in the fr~rk of nutual agricultural asaistonce 
lmln9 fanners. 

l:lmt WOSnmh ~ IFAP Sl.C)pe)rts the idea of introducing the conoept of 
dependency, if a variety A* is essentially derived fran a single, protected 
variety A. With a dependent plant breeders' right, the owner of A* w111 be 
ob 1 i ged bl m!lke a reasonab 1 e re111.Jn&rat ion of the Qtlner of A in respect of 
the carmercial exploitation of A*. lt is of great irrportance that tile owner 
of A* be free to exploit A*, and that there is no legal ob1igation for the 
participation of the cwner of A in the exploitation of A*. This wi 11 ensure 
that lla'lOP011zation of a11 the varieties A* that shaol a great reserrblanoa 
to A, is prevented. 

If the \rtOrd "'single" is anitted we are dealing with the issue of the 
reseni>lanoe of a new variety to one or trore existing varieties. This is a 
matter of mininun distances. The dependent plant breeders• right should not 
be cone ide red as a ao lut im to the problem that mi n1nun distances tend to 
become ana ller. 

We generally agree with the oonditions with regards to depenOOncy as men­
tioned in note 6 of Docunent I~/IV/2 • 

.tird DAragraon .L4.l.i.. IF!Vl is concerned that this new text, if agreed, could 
become the discretionary basis for the application of the fanners' privi­
lege by national govemnenta. our mentlers feel that fanners in all t.JU.'­
oountr1es should be treated eQUally with respect to the fai'Tl8rs' privilege, 
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hence the 1~rtance of our ocrrrnents on new paragraphS ( 1 ) and ( 2). 

tifltl poraarapb ill: IFAP supports this new text, for the reasons already 
cut lined in relatim to Article 2.1. ~ver, is it sti 11 neoessary if the 
double ban of Article 2.1 is not lifted, as proposed by IFAP? 

Att.1cle §.&. 

~paragraph ..Ltili. In the view of our ft'lelftJers, the plant breeder should be 
granted a right for developing new varieties which JH¥:lr1 JD. irmrQ'ianwt over 
existing varieties, and not only for thOse Which are different. This is 
neceaeary to avoid ainply oopying tha essential characteristics of a varie­
ty and changing sane minor element to gain a plant breeders' right. 

Art,iC]J 1 

No ocnments r&ceived fran manters. 

Article .1 

IFAP is opposed to any extension of the mininun duration of the right, aa 
1s proposed in new paragraph (2). In fact, sane IFAP rnarrber countries 
present 1 y outside the ~ COnvent ion have r8QU&sted that, in order to 
facilitate their joining, different protection periods should be introdUced 
for different plant species. For exarTPle, the protection on oereals and 
o11seads should be less than 15 years. 

Art,igle i m 11. 

No camants received fran merrbers. 

Article .12. 

Paragraph (3): IFAP supports the reduction in the time period allowed for 
the expiration of the period of priority. 

Article .U 1m H 

No oa•nenta received fran ftart)ers. 
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