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RECORD OF THE MEETING 

compiled by the Office of the Union 

1. The President of the Council, Mr. Rigot, opened the meeting and welcomed 
the participants with the following words: 

"In opening this second international meeting with your organizations, I 
would like to begin by welcoming on behalf of UPOV all those that have replied 
to our invitation and have decided to participate. I most sincerely and most 
cordially welcome you to this venue where we shall exchange information on a 
number of topics over the next two days. 

"However, beyond the good will which, I am sure, will characterize this 
meeting, beyond the bonds of friendship that may be tied or strengthened, 
having acquired the experience of the first meeting with your organizations in 
1983 and in order to avoid any misunderstanding or misconceptions as to the 
aims of this meeting, I believe it is worth describing again the tasks and the 
concerns of our Union. 

"An intergovernmental organization based on the Paris Convention of 
December 2, 1961, UPOV is above all a tool to promote the protection of plant 
breeders' rights. Indeed, it owes its origins to the initiatives and policies 
of your own organizations of plant breeders. Although the Office of the Union 
prepares and implements the work and the decisions, the actual decisions are 
taken by the Council, composed of delegates from the member States. These 
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delegates, after having consulted with each other, after having heard the 
opinion of professional breeders, and you will therefore understand the useful
ness of a meeting such as the present one, take a democratic, but sovereign 
decision. They do so within the limits laid down by both the Paris Convention 
and the domestic laws of each member State and with respect for the general 
interest and for that of the breeders, in particular, be they large or small. 

"The general interest? Let us not forget the intergovernmental nature 
of our Union. Public authorities have more obligations and infinitely more 
extensive concerns than the private sector. Even if our governments essen
tially had plant breeders in mind when setting up UPOV, they did not, for all 
that, forget users and consumers. Indeed, the rights of one category are 
always defined by the rights of other categories. 

"Are the statutory constraints excessive? This is a matter of personal 
op1n1on. In any event, like morals, laws also change! If you go to the beach 
you know full well that you can see things today that were hidden from your 
sight yesterday. A change in morals? Indeed, but also in the laws! Such are 
the concerns that move the members of the UPOV Council and which are behind the 
decisions they take, and will continue to take, without being authoritarian, 
but also without weakness! 

"However, a sense of responsibility and respect for principles in no way 
exclude open-mindedness and cooperation with all those who trust in dialogue 
and the evolution of ideas. UPOV is neither an ivory tower nor a private 
circle. Can you imagine UPOV putting its efforts and zeal into the organiza
tion of a meeting of this kind solely for its own prestige? Open-mindedness, 
cooperation! For us, this means listening to others, hearing them explain and 
defend their points of view or the imperative reasons and circumstances justi
fying their demands, looking for points of convergence in order to identify a 
compromise that may lead to a solution satisfying the aspirations of the 
breeders and at the same time continuing to comply with the rules of UPOV. 
Are these aspirations not fully satisfied? If such is the case, let us show a 
little patience and wait for time to do its work. Time smoothes over many 
difficulties, changes the face of things, brings experience and makes way for 
the evolution that I mentioned a moment ago. In this case, I am thinking of 
variety denominations, a topic discussed at the 1983 meeting, and of the UPOV 
Recommendations, drawn up subsequently to take into account what had been 
achieved at the meeting and as a function of UPOV's obligations, which did not 
receive unanimous approval. I feel that before such a problem is discussed 
once more it would have been better to let time pass. In the light of experi
ence acquired in implementing the Recommendations and as points of view and 
habits changed, the matter could have been reopened and new elements could 
have been examined with serenity to find a solution that would have met with 
maximum approval. However, the point of all this is to repeat that we never 
definitively close doors, that we remain attentive to your preoccupations and 
that our concern is indeed to satisfy them wherever possible. In any event, I 
shall subsequently be making a specific, concrete proposal in response to your 
organizations' wishes that the matter of variety denominations be discussed 
once again. In order to achieve progress in solving the problems that arise 
and to show a spirit of cooperation, each of your organizations has been 
requested to submit for this meeting and for each of the topics to be discussed 
a preparatory paper giving precise proposals that reflect youc views and 
opinions on vacious matters. This would seem to me a way to achieve a con
structive discussion. I believe that this lengthy introduction has been 
necessary in view of certain intentions and certain uncectainties. 
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"Be that as it may, we shall be beginning our discussions in a few 
moments on the five topics entered on the agenda for this meeting, three of 
which have been proposed by your own associations. 

"All these topics are matters of importance. Two of them, m~n~mum 
distances between varieties and international cooperation, were already the 
subject of our conversations on November 9 and 10, 1983. Documents IOM/II/2 
and IOM/II/4 summarize the new factors that have arisen since that time and 
review UPOV' s activities which should be taken into account at this present 
session. 

"As 
possible 
question 
tions on 

regards the application of the UPOV Convention to the greatest 
number of botanical genera and species, UPOV has already studied this 
and has communicated in document IOM/II/5 a set of draft recommenda
which you may wish to pronounce. 

"As for the scope of protection, item 7 on the agenda, this perhaps 
concerns your associations' grievances. It is therefore with interest that we 
shall take cognizance of your documents and that we shall listen to you. 

"The protection of the results of biotechnological developments, i tern 6, 
is certainly a topic of current interest. Two symposiums in UPOV, conferences 
and meetings in WIPO and in your own organizations, discussions within commit
tees and working groups, of which there is one in UPOV, numerous publications, 
all these have already attracted considerable energies and have to some extent 
enlightened those minds that are interested. At this juncture, we feel it 
useful to know your opinions and to hold a broad exchange of ideas with those 
directly concerned. The "gene revolution" opens up many exciting prospects! 
However, will the hopes raised in the field of plant breeding truly be the 
reality of tomorrow or the day after? If these were but myths, what would in 
fact tomorrow's reality be? In any event, the question must be asked and 
examined since any reasoning in the legal field can only be based on reasonable 
hypotheses. In that respect, is the intrusion of patents for inventions in 
the field of plant breeding, and more exactly in that of new plant variety 
protection, to be considered inevitable? Or indeed is it impossible? Or 
inappropriate? Or, on the contrary, desirable? Is it already necessary to 
draw up principles that will in future regulate the cohabitation of patents 
and of plant breeders rights? Or will it be sufficient to develop and inter
pret those principles that already exist? 

But that is enough--all these questions are in fact no more that the 
manifestation of our concern to look ahead! Indeed, the saying "To govern is 
to anticipate" is also that on which UPOV bases its every decision and action. 

I hope that the clouds that were gathering at the approach of this 
meeting have now lifted. It is my ardent wish that we should together enjoy 
two days of enriching and constructive debate in a relaxed atmosphere." 

Mr. Rigot invited the Vice Secretary-General, Dr. Mast, to introduce 
document IOM/II/2. 

2. Dr. Mast (Vice Secretary-General of UPOV) added to the words of welcome 
spoken by the President and expressed on behalf of the Secretary-General of 
UPOV, Dr. Bogsch, who was also Director General of WIPO, and thus their host, 
his best wishes for the success of the meeting. He then pointed out that 
developments since the last meeting with the organizations, which was held in 
1983, were reported on in document IOM/II/2. Those developments were divided 
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into three topics: m~n~mum distances between varieties, international coopera
tion, recommendations on variety denominations. 

In respect of the "minimum distances between varieties," he wished to 
explain briefly for the information of new participants what was meant by UPOV 
under that heading. The term "minimum distances between varieties" was to be 
understood as the extent of the difference that had to exist between a newly 
applied for variety and any other variety if the new variety were to qualify 
for protection. The stance taken on this matter naturally affected the degree 
of homogeneity that had to be required of a new variety and subsequently 
influenced the assessment of the scope of protection of a protected variety. 
Those matters had been discussed in UPOV in the past with considerable passion 
and in great detail within two Committees, that was to say the Administrative 
and Legal Committee and the Technical Committee, where a number of important 
conclusions had been drawn on which, however, he would not comment in detail, 
since he did not wish to anticipate the debates under item 3 of the agenda, 
"minimum distances between varieties." At the time the document was drafted, 
it had not been known that the topic was to form part of the agenda. This had 
occurred at the request of CIOPORA, to which UPOV had agreed. He nevertheless 
wished, under that first heading, to mention paragraph 12, which reflected the 
essential result. Discussions in UPOV had shown that it was not possible to 
find a magic formula or indeed any formula, in respect of minimum distances 
between varieties, which would provide a solution to all possible cases. The 
Committees had therefore come to the conclusion that there was no point, for 
the time being, in continuing the discussions before new practical cases 
arose. Such cases could arise from one day to the next and that was indeed 
almost certain to happen. The comment made in paragraph 12 did not therefore 
mean that the problem was to be buried for all time. UPOV was simply of the 
opinion that there was not much purpose at that time in pursuing the debates 
before additional material became available. That was why paragraph 13 of the 
document then expressed the wish for improved contacts in the discussion of 
that matter. That item was very likely to be raised again at the meeting. As 
could be seen from paragraph 13, UPOV--and that also applied to the UPOV 
member States--explicitly advocated such contacts, but felt that it was more 
appropriate for them to take place basically at national level and for discus
sions to be held in the individual offices that were closer to practical 
matters and in which discussions could be more informal. Paragraph 13 further 
mentioned the fact that the request for detailed information in respect of the 
decisions taken as a result of the comments made by the associations on the 
test guidelines had been complied with. The Office of the Union had informed 
the representatives why it had not been possible to take into account certain 
comments or wishes. He felt it was the normal procedure to act in that way. 
It was perhaps difficult for the Office and for the associations to determine 
after years of discussion how UPOV had reacted to a proposal made by an 
association on specific parts of the procedure and it also did not necessarily 
lead to improved cooperation between UPOV and the associations when UPOV was 
forced to inform them years later that their proposal could not be adopted in 
some specific case. Nevertheless, UPOV had felt that it was right to give 
such information. UPOV, for its part, had expressed the wish that rather more 
comments should be sent to it in respect of the test guidelines. So far, 
there had been a particular lack of comments on the test guidelines for fruit, 
ornamental and forest tree species. 

As regards the second topic of "international cooperation", Dr. Mast 
observed that his task was an easy one since the question constituted a sepa
rate item on the agenda, item 4. A report on the developments in the meantime 
could therefore be left until the discussion of that agenda item. The Office 
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of the Union had drawn up its own report on developments in that area in docu
ment IOM/II/4. 

The third topic related to the Recommendations on Variety Denominations, 
adopted by the UPOV Council at its last session, which had not been received 
with great enthusiasm by all the associations. Those recommendations on vari
ety denominations were to replace the former Guidelines for Variety Denomina
tions. The final text was reproduced in a separate document, UPOV/INF/10, and 
had been included in the UPOV Collection of Important Texts and Documents as 
Section 14. Paragraph 15 of the document referred to the fact that UPOV had 
put in hand a pilot scheme for the centralized examination of proposed variety 
denominations. Two offices would examine in practice whether it was possible 
to carry out a centralized examination of variety denominations. That examina
tion was being carried out by the German Plant Varieties Office in respect of 
Begonia elatior and by the United Kingdom Office in respect of chrysanthemum. 
Those examinations had not yet been completed. Once the schemes were opera
tional, those two offices would carry out a complete examination of the suit
ability of the filed variety denominations. The examination was to cover all 
criteria for the suitability of a variety denomination, subject to the limita
tions of the office carrying out the examination. 

3. Mr. Rigot thanked Dr. Mast for his introduction to document IOM/II/2 and 
asked the organizations for their reactions or their comments if they had any 
and, more particularly, whether they wished to speak in respect of the 
Recommendations. 

4. Mr. Royon (CIOPORA) thanked UPOV for having invited CIOPORA to the 
meeting. He wished, first, to make a number of observations on problems which 
were minor ones, but which were nevertheless organizationally useful and which 
he would call practical problems. It would possibly have been more agreeable 
to have a more concentrated meeting, possibly on a single day, beginning 
fairly early in the morning and finishing at more or less the scheduled time, 
but with less breaks. If other meetings in future could work in a more concen
trated way, this would be most agreeable to the professional associations. 

Mr. Royon stated that the CIOPORA Delegation would have occasion, as the 
meeting went through its agenda, to give its opinions on the developments 
since the meeting with international organizations in November 1983. CIOPORA 
had in fact sent documents that briefly summarized its point of view. That 
point of view, which had perhaps evolved over time, was nevertheless based on 
the fundamental consideration that it had been defending for almost 25 years, 
that was to say since the adoption of the Convention. Little by little, UPOV 
and some of the national plant variety protection offices had come closer to 
that point of view, and that was encouraging, but the members of CIOPORA felt 
that the evolution was somewhat slow. The President had said in his introduc
tion that things had to be left to time; however, a further saying claimed 
that time was money, and it was certain that the business world, the breeders' 
world, could not always wait too long. He had also said that to govern was to 
anticipate. Mr. Royon felt that it was extremely important, within UPOV, to 
utilize not the data from the past nor, perhaps, even today's data, but to 
endeavor, wherever possible, to look towards the future, to avoid, in the 
words of General De Gaulle, always being one war behind. Mr. Royon wished to 
leave the various items to the agenda, but first to speak of the problem of 
variety denominations and the problem of the UPOV Recommendations. 
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Mr. Rayon stated that, following the correspondence between the two 
associations, ASSINSEL and CIOPORA, and the Vice Secretary-General of UPOV, it 
was certain that if the two associations were present, it was on the under
standing that they would have the possibility of making themselves heard on 
that matter, which for them was not only important, but absolutely essential 
and urgent in view of the practical difficulties facing their members every 
day when filing applications for plant breeders'rights certificates in various 
countries. CIOPORA adopted a resolution in June 1984 concerning the UPOV 
Recommendations. The resolution was sent to UPOV and unfortunately, except 
for an acknowledgement, CIOPORA had never been informed of any comments by 
UPOV on the resolution, despite the fact that it comprised extremely important 
points requiring immediate attention on the part of UPOV. It was quite by 
chance, and altogether indirectly, and indeed very tardily, that CIOPORA learnt 
in March 1985, that was to say after the event, that the Recommendations it 
contested had been adopted in October 1984. The officers of CIOPORA had then 
acted with the idea that the meeting with non-governmental organizations in 
October 1984 would be the obvious time and place to talk again of that impor
tant matter on which they had received no reply. In his introduction, the 
President had spoken of dialogue. During the past months, CIOPORA had not 
felt that the will to enter into a dialogue existed on UPOV's side in respect 
of that specific matter. Without going into detail, CIOPORA therefore repeated 
the two essential requests that it wished UPOV to examine very rapidly. 
Firstly, amendment, should those Recommendations be held indispensable by 
UPOV, or useful, of very specific points referred to in the resolution and 
already raised in the past, particularly when discussing the first Guidelines 
in 1973. The second request, a very specific one, was a problem of recognizing 
trade practice. CIOPORA had organized a system for forming denominations that 
had existed for over 30 years and which had worked to the general satisfaction 
of all breeders. It also worked to the satisfaction of the users that worked 
with them and CIOPORA considered that, although the system had already operated 
for a considerable length of time, it was necessary, particularly in view of 
certain points mentioned in the Recommendations, for it to be officially 
recognized by UPOV. That was CIOPORA's request, and if it was accepted, 
CIOPORA could be more indulgent with the rest of the Recommendations. 
Mr. Rayon wished also to point out that the CIOPORA Delegation would appre
ciate, assuming that the meeting ran to schedule and did not suffer unfortunate 
delays, the possibility of meeting in committee, perhaps a restricted commit
tee, while it was still in Geneva, perhaps during the following day. 

5. Dr. Mastenbroek (ASSINSEL) said that ASSINSEL also appreciated having 
been invited to the meeting and welcomed the opportunity of discussing with 
UPOV and with the other international organizations the problems that concerned 
its members. 

Dr. Mastenbroek said that he wished to make a few remarks on paragraph 13 
of document IOM/II/2, in which it was stated that UPOV was trying to improve 
contacts with breeders and users of varieties and that a start had been made 
in the case of Begonia elatior by the German Federal Plant Varieties Office. 
ASSINSEL was glad that a beginning had been made and sincerely hoped that 
progress would be speedy and substantial. ASSINSEL had offered on previous 
occasions to cooperate very closely with UPOV, in particular on technical 
matters. It believed that several of its members could be considered to be 
real experts on variety distinctness to mention just one matter, and that it 
would be beneficial both to breeders and to UPOV if there were close coopera
tion on such technical matters. 
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Dr. Mastenbroek said that he also wished to conunent on paragraph 15 of 
the same docwnent, which concerned the Reconunendations on Variety Denomina
tions. Here too ASSINSEL had expressed on several previous occasions the 
wishes of its members and it was not completely satisfied with the difference 
between the earlier Guidelines and the new Reconunendations. The progress was 
not very substantial and certainly not all of its wishes had been satisfied. 
Those wishes were well known. One of the main concerns was why in recommenda
tion (2) (v) it was acceptable to have combinations of letters and figures in 
that order but not in the reverse order. Why was that allowed only for certain 
species and only in those member States in which that type of denomination was 
established for those species? Breeders in other UPOV member States, maize 
breeders in particular, strongly wished to have the same possibility. The 
argument that farmers would have difficulties in recognizing cultivars was 
false. Farmers in the United States of America had been able to cope with 
such denominations. They were no better educated than their European col
leagues and the extension services in Europe published at least as much in
formation concerning choice of varieties as their American counterparts. 
ASSINSEL could see no reason why European breeders should not have the same 
possibilities as their colleagues on the other side of the Atlantic Ocean. 
Dr. Mastenbroek went on to note that ASSINSEL did appreciate recommendation (7) 
which maintained the possibility of a breeder using a series of variety denomi
nations that become associated with the company or individual breeder, so that 
there could not be any misunderstanding about the origin of the variety. In 
general, however, and in particular with regard to reconunendation (2)(v), the 
Reconunendations were felt to be too restrictive and ASSINSEL would very much 
appreciate their being revised. Dr. Mastenbroek said that he wished to second 
the proposal of Mr. Royon to have a discussion in a small committee at the 
earliest possible opportunity. 

6. Dr. Freiherr von Pechmann first expressed gratitude for the invitation 
on behalf of AIPPI and then referred to the President's introduction and to 
the statements made by Dr. Mast. Both of them had observed that UPOV had 
taken the results of the previous meeting into account when drawing up the new 
Recommendations on Variety Denominations. If he correctly remembered the 
discussions at that meeting, the results of the discussions had certainly not 
been sufficiently taken into account in the new version of the Recommenda
tions. He wished to support what had been said by the representative of 
ASSINSEL. If the breeders, multipliers and other trade circles were able in 
such a large country as the USA to consider a given variety denomination as 
pronounceable and, as it was so nicely worded, easy to remember, then he was 
unable to understand why that should not be possible in the other UPOV 
States. Indeed, recently, variety denominations had been objected to because 
they contained four syllables, on the grounds that the Guidelines stated that 
excessively long words, that was to say those comprising more than three sylla
bles, and which had no existing meaning, could not be accepted. To cite but 
one example, a variety denomination "Sinolaninaro" was perfectly pronounceable 
and, in his view, was easy to remember. He would like to point out that the 
intelligence quotient of the average specialist should not be underestimated. 

7. Mr. Rigot wished to begin with a first reply on the matter of practical 
organization raised by Mr. Royon. Mr. Rigot believed that the delegates of 
the member States would also be pleased to begin earlier and therefore to 
finish earlier. They also were not used to beginning their day at ten o'clock, 
or at least not when they were working. If everyone agreed, the time of the 
next meeting would therefore be brought forward. 
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Mr. Rigot believed that the comments made in respect of variety denomi
nations had been recorded. It had been agreed that there would be no discus
sion on the matter at that meeting but simply that the comments would be 
recorded. The Consultative Committee had decided the preceding day on a 
meeting of UPOV experts and experts designated by the professional organiza
tions in order to rediscuss all the problems relating to variety denomina
tions. It had scheduled that meeting for the beginning of next year, and 
contacts were to be made in order to settle its date, nature and composition. 

8. Mr. Royon replied that ASSINSEL and CIOPORA would like to have a short 
meeting of a restricted committee, even a very restricted committee, on that 
matter during the following day. If it should not prove possible to have such 
a meeting on the next day, they would then wish to be heard at least on the 
items which they wished to have amended in the Recommendations. 

9. Mr. Rigot thought that it would be possible to give an answer to that 
question during the afternoon. Mr. Rigot closed the discussions on item 2 of 
the agenda. Since i tern 3 concerned "minimum distances between varieties," he 
gave the chair to Mr. Elena, Chairman of the Technical Committee, and requested 
him to preside over the discussions. 

MINIMUM DISTANCES BETWEEN VARIETIES 

10. Mr. Elena (Chairman of the Technical Committee) said that it was a 
pleasure for him to act as Chairman for item 3 of the agenda, which concerned 
the question of minimum distances between varieties. The item had been 
included in the agenda at the request of CIOPORA. Mr. Elena noted that a 
document had been submitted by that organization and said that he would like 
to start by asking Mr. Royon to present it. 

11. Mr. Royon read out the document subrni tted by CIOPORA (reproduced in 
Annex II to document IOM/II/6 and also, for convenience, in Annex II to this 
record). He noted that the document included a brief reference to mutations. 
CIOPORA believed that the question of minimum distances and the question of 
mutations were two entirely separate problems. It thought, however, that a 
better definition of minimum distances might to some extent make an indirect 
contribution to solving the problem of the "mini-mutations" that occurred so 
frequently in many species. 

12. Mr. Elena said that, before seeking specific comments on the document 
submitted by CIOPORA, he would like to ask if there were any general remarks 
that the other international organizations wished to make concerning minimum 
distances between varieties. 

13. Dr. Mastenbroek indicated that ASSINSEL had not subrni tted a document 
because it had nothing to add to what it had put forward at the previous 
meeting, two years earlier. ASSINSEL did not wish the minimum distances to be 
decreased. What it would appreciate instead would be the determination of 
additional distinguishing characteristics so that new varieties could more 
readily be distinguished from existing ones. ASSINSEL agreed that it was 
virtually impossible to lay down in words a description of what minimum dis
tances should be and that the question should be dealt with species by species. 
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14. M~. Donnenwi~th (ASSINSEL) noted that the inte~p~etation of novelty 
given by UPOV enabled p~otection to be given as soon as a diffe~ence was 
obse~ved in ~espect of one cha~acte~istic, howeve~ small it might be, once it 
enabled the distinction to be made. That favo~ed both the inf~inge~ and the 
plagia~ist b~eede~. It seemed to him that 1% of diffe~ence could give an 
inf~inge~ a 99% chance of being ~ecognized as the t~ue invento~, whe~eas 99% 
similarity in fact only gave the p~otected b~eede~ a 1% p~obability of the 
~ival va~iety being decla~ed identical with his own. He ag~eed that he had 
possibly exagge~ated that featu~e intentionally, but that if one thought of 
the question, the~e was t~uly nothing in the concept of distinctness, as set 
out by UPOV, to p~event such a thing happening. Rathe~ than to look fo~ 

diffe~ences, which would always be found, it was p~efe~able, in his opinion, 
that decisions to g~ant p~otection to plant va~ieties should be based on the 
assessment of the balance between simila~i ties and diffe~ences whe~e those 
we~e c~edible and justified thei~ existence. Othe~wise, the decla~ations of 
good intentions in the UPOV Convention we~e likely to ~emain a dead lette~. 

M~. Donnenwi~th indeed felt that if one gave way to facility, that was to say 
if the~e was a decline in the best mate~ial, the p~og~ess expected by agri
cultu~e would be slow to appea~ since the maintenance of genetic va~iability 
~esulting f~om the c~eative activities of b~eede~s would have been completely 
obscu~ed. By setting the bounda~y at its p~ope~ level, b~eede~s would be 
given an incentive to unde~take a t~ue ~esea~ch and c~eation effo~t that would 
necessa~ily imply maintenance of genetic va~iabili ty and would thus ensu~e 

genetic p~og~ess. 

15. M~. Desp~ez (COMASSO) wished to ~aise two matte~s. The fi~st was that 
of b~eede~s pa~ticipating in UPOV's technical wo~king g~oups. UPOV had advised 
the b~eede~s to have meetings at national level. The b~eede~s had followed 
that advice and enjoyed excellent contacts with national expe~ts; howeve~, 

when all those gove~nment expe~ts met togethe~ within the f~amewo~k of UPOV, 
eve~ything seemed lost, that was to say, although ag~eements had been ~eached 
at national level, it seemed that at inte~national and UPOV level the same 
ag~eements were not fo~thcoming. M~. Desp~ez was not su~e what could be done 
to make su~e the message got home. He admitted that it was difficult to 
envisage holding meetings with a very large numbe~ of experts, but wondered 
whethe~ the professional o~ganizations could not designate, fo~ each species, 
a rep~esentati ve who could possibly be hea~d by the expert g~oups when UPOV 
discussed those matters. 

The second matter was the problem of m1n1mum distances. Mr. Desprez 
believed that only the expe~ts qualified fo~ the species in question were 
capable of saying whether the va~iety was a new one or not. It was impossible 
to define what constituted minimum distances around a table or in a meeting 
room or in a written text. If it was wished to continue defining them, the 
problems would arise in future just as they had arisen up till then. The only 
solution was to have valid experts who would take a sove~eign decision on 
whethe~ a va~iety was diffe~ent or not. M~. Desp~ez conside~ed that the 
intellectual honesty of the experts could neve~theless be trusted since they 
had no direct financial interest in declaring a variety to be new or not, but 
that it would never be possible to lay down the definition of minimum distances 
on a piece of paper or in a compute~. 

16. M~. Rayon wished, on behalf of CIOPORA, to exp~ess his satisfaction at 
the p~eceding two statements. He felt that they could possibly be combined to 
find an approach towa~ds a solution. Indeed, it was difficult to define 
minimum distances on paper or in writing. It was not only difficult, but 
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probably impossible, except maybe for certain specific characteristics, but as 
a whole was certainly impossible. He therefore felt that it was necessary for 
that very reason that the cooperation between the official experts and the 
professional experts should be intensified. 

Mr. Rayon wished to return, however, with emphasis to the comments made 
by Mr. Donnenwirth. CIOPORA had already had the occasion to underline the 
problem of resemblance rather than difference. Mr. Rayon believed that once 
again reference had to be made to the concept of infringement under other 
industrial property rights, which was assessed not on the basis of the differ
ences but rather as a function of resemblance, that was to say resemblance for 
the specialist. That was very important since if titles of protection were to 
be issued on the basis of differences that could appear through the use of 
highly sophisticated methods such as those that had been referred to, electro
phoresis and others, he believed that it would lead to aberrant solutions that 
would indeed make it easier for ill-intentioned persons to commit infringe
ments. 

17. Dr. Troost (AIPH) said that AIPH believed that it was a good thing to 
determine the differences between the varieties. It was good for the validity 
of the protection, for the breeder and also for the user of a variety. He was 
aware that when a mutant was clearly distinguishable from the variety it came 
from it was a new variety. It therefore seemed to him that if the scope of 
the protected variety was greater then the problem of mutants would diminish. 

18. Mr. Elena said that he wished only to confirm that UPOV experts who 
worked in the field and not just around the table, generally agreed that the 
question of minimum distances between varieties should be tackled species by 
species. That was also the decision of UPOV's Technical Committee. 

19. Dr. Freiherr von Pechmann commented that the views presented by AIPPI at 
the meeting on November 9 and 10, 1983, had not changed. AIPPI considered 
that an important characteristic was to be understood as one that was important 
for the variety concerned by reason of its economic value, to ensure that 
protection was not afforded for just any completely unimportant characteristic 
in practice which then nevertheless removed the new variety from the scope of 
protection of the previously existing right. As Mr. Rayon had so rightly 
stated, infringements in other fields of industrial property were normally not 
identical with the protected article, but would always be found slightly out
side the wording of the protection right concerned, and such was frequently 
the case for varieties as well. He wished therefore to confirm once again 
what he had already said at the previous meeting, that was to say that not 
only the infringement courts in the field of variety protection determined the 
scope of protection of a variety but also the offices when they attached such 
importance to a further, minute, unimportant characteristic, with the result 
that variety protection could be afforded to the plant concerned. 

20. Dr. Mast referred to the statements made by Dr. von Pechmann. He felt 
that a difference had to be made in the discussion between the granting pro
cedure, in which the minimum distance played a part in assessing distinctness, 
and infringement proceedings, where the scope of protection played a decisive 
part. Those two cases nevertheless constituted two quite different questions. 
In the first case, it was a matter of whether an office could grant protection 
to a further variety. In the second case, it had to be assessed how far pro
tection under a granted right could extend. Dr. von Pechmann had already 
mentioned that, in that second case, the decision was taken by infringement 
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courts, that was to say by independent courts, to whom UPOV could not issue 
instructions in any way, whether by means of guidelines or recommendations. 
In such a case, it could only be hoped that the courts, which were competent 
in many countries for patent litigation, would not hold the view that plants 
with only slight differences were no longer covered by the scope of protection 
of the variety. He believed that, in such a case, one could more or less 
rely, however, on the experience and judgment of the courts. Dr. von Pechmann 
had also mentioned, however, that the scope of protection was influenced by 
the decisions of the offices under the grant procedure. That was more the 
case under the UPOV system than in patent law since the UPOV system could 
grant fully independent protection for every new variety that differed suffi
ciently from other varieties. He believed also therefore that Mr. Rayon was 
justified in linking those two matters. Decisions taken by UPOV in respect of 
the grant procedure, the drafting of test guidelines, the selection of charac
teristics to be included in guidelines, the classification of the expressions 
of characteristics, all those factors naturally had a direct influence on the 
scope of protection. However, UPOV' s influence could only be direct in the 
case of the grant procedure. He believed therefore that those two areas, des
pite their close relationship, had to be clearly separated in the discussions. 

21. Mr. Rayon thought that the explanations given by Dr. Mast were useful 
since the two areas, grant procedure and procedures during infringement pro
ceedings, were indeed different. Mr. Rayon believed that it was important for 
UPOV to deal with that problem since it had not to be forgotten that judges 
had as yet only a limited practice in proceedings for infringement of plant 
varieties and that it was useful for UPOV to define its policy from that point 
of view also. He would be very perturbed to think that there was a risk of 
infringement being considered some day as what he could call identical in
fringement and not similar infringement or imitation. He believed in fact 
that a variety had to be protected not only against any reproduction of the 
variety itself by unauthorized persons but that the protection should extend 
around the variety within the limits of a perimeter that had to be defined, 
even if it was difficult to do so. He was convinced that, at such time, the 
matter could be left to the judge who, in all equity, would be capable of 
evaluating the point from which infringement would begin. 

22. Mr. Elena believed that, from a technical point of view, the same 
question was involved both in the case of a new variety and in the case of an 
infringement. From a technical point of view, it was the minimum distance 
that had to be determined and laid down. 

23. Dr. Baringer (Federal Republic of Germany) said that the question of the 
important characteristic raised by Dr. von Pechmann, particularly the angle 
from which importance was to be judged, was as old as the Convention itself. 
Indeed, to be honest, those matters had already been discussed in the period 
preceding the Convention. The UPOV Council had finally adopted a recommenda
tion, to be used for practical purposes until further notice, that an important 
characteristic was one to which, so to say, botanical distinctness could be 
applied and which was only important to that extent. He would like to hear 
from the other associations whether they shared AIPPI's view that UPOV should 
once more reflect on the question whether the concept "important" or "important 
characteristic" was to be interpreted as being necessarily a functional charac
teristic, that was to say an economically important characteristic. If such 
were the case, then all the implications would have to be accepted. And those 
implications could possibly be enormous. 
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24. Mr. Desprez wished to reply to the question put by Dr. Beringer. He 
believed that a complete separation would have to be made between agricultural 
crops and the others. As regards the agricultural crops, one nevertheless 
often had the conviction that a variety was different when it gave agronomic 
or technical values that were very different, which was not the case for 
horticultural plants, for roses or for all species in respect of which the 
agronomic and technical value was not measured. If a variety filed as being 
new gave agronomic and technical values in a prior examination that were very 
significantly different from a variety which it resembled morphologically, it 
was necessary for the experts to endeavor to find differences since an impor
tant economic reason existed for entering the variety as a new one. 

25. Mr. Royon thought that it was difficult to answer the question put by 
Dr. Beringer since he was sure that within one and the same association all 
the breeders would not agree on the reply to be given. It would therefore be 
very hazardous on his part to express a categoric opinion on that matter. He 
nevertheless believed that it had to be said that if the concept of a charac
teristic important for distinctness was to be applied to the value of a variety 
within the meaning used when drawing up the official lists issued in some 
countries for agricultural crop varieties, the CIOPORA breeders would certainly 
be opposed to such characteristics being taken into consideration. The 
breeders felt that the concept of protection of plant varieties and the concept 
of lists of marketable varieties had to be kept separate. As was the case 
with patents, an invention could be new, could give an industrial result, but 
have no economic value and not be a success on the market. The responsibility 
for marketing a variety should be left to the breeder, as it was to the 
inventor. Mr. Royon felt that if, on the contrary, value was taken to mean 
certain physiological characteristics such as productivity or the characteris
tics which Mr. Desprez had justly emphasized, in any event the Convention 
already recognized not only morphological characteristics but also physiolo
gical characteristics. If a variety was morphologically identical with 
another, to propose the extreme case, but was physiologically different, it 
should be entitled to protection. Some members of CIOPORA would have wished, 
but that was not the majority view, that only differences visible to the naked 
eye should be taken into consideration. That view did not seem very opportune 
to Mr. Royon personally, since it would lead doubtlessly to refusal, as men
tioned by Mr. Desprez, of protection for varieties where one was convinced 
that they were new and deserved protection. 

26. Dr. Troost considered that the question raised by Dr. Beringer was an 
interesting one but thought that AIPH was not in favour of changing the Conven
tion in such a way that the granting of breeders' rights would only be possible 
after performance trials. 

27. Dr. Mastenbroek remarked that the question of the word "important" was 
indeed an old one and, of course, it had very much concerned the breeders in 
ASSINSEL in the past and to some extent did today. In field crops, the yield 
of seed, the yield of leaves was of utmost importance but all breeders and 
many users of varieties were acquainted with the phenomenon that the yield 
differential between two varieties was not the same from one year to another. 
The same might even apply to resistance to diseases. Complicated properties 
like yield, disease resistance and several others were not stable enough over 
the years to be used for distinguishing varieties. That was the view of UPOV, 
and as a whole breeders had an understanding for and agreed with it. It had 
also been said in the past that it might be possible to dissect such properties 
into smaller items which might serve for distinguishing purposes because they 
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might be much more stable than the combined property. ASSINSEL was still of 
the opinion that the most important properties for the cultivation and use of 
the variety were not suitable for distinguishing between varieties but it 
continued to be in favor of attempts to single out from those complicated 
properties some elements that might be used for that purpose. 

28. Dr. Leenders (FIS) said that the question of minimum distances had been 
discussed in FIS. It had been studied also from the commercial point of view 
because some people in the trade felt that it was not always easy to have so 
many varieties particularly when the extension services recommended certain 
varieties which one had to have in stock. It was a complicated matter but, 
nevertheless, it was felt that it was not desirable to introduce the element 
of agronomic value for plant breeders' rights; it was felt that the present 
system, whereby a characteristic was important if it was important for distin
guishing between varieties, was the only possible system. Dr. Leenders 
believed that one either had the UPOV system, whereby varieties could be used 
for further breeding work, which could lead to the creation of varieties 
distinguished only by small differences, or one had quite a different system, 
which would be similar to the patent system. He believed that the problem was 
closely linked with agenda item 6 and that it could be discussed under that 
item. 

29. Mr. Elena wished to draw a conclusion from the statements made on the 
question of minimum distances between varieties. He had a proposal to make 
and, if the meeting agreed, would submit it to the Council of the Union. His 
proposal was that UPOV should request each organization concerned to designate 
an expert for each species or group of species and, in the event of a meeting 
of a technical working party devoted to certain species or group of species, 
to request that those experts should participate. 

30. Mr. Fikkert (Netherlands) asked whether the proposal was to invite 
experts in connection with the questions of "minimum distances" and "important 
characteristics" to the meetings of the Technical Committee, or to invite them 
to meetings of the several Technical Working Parties. He believed that it 
would be more appropriate to invite them to the working parties than to the 
Technical Committee. 

31. Mr. Elena confirmed that his proposal was restricted to an invitation to 
the Technical Working Parties and perhaps to only a part of the meeting. 
Perhaps the meeting should be in the open air or in the glasshouse, and not 
around the table. 

32. Dr. Troost believed that if one was going to invite experts then one had 
to invite them to the whole meeting. The experts would be experts in specific 
species and would be serious people who could make the time to attend the 
whole meeting. 

33. Mr. Heuver (Netherlands) understood that the Technical Working Parties 
dealt with several species during a meeting. If the Technical Working Party 
for Ornamental Plants and Forest Trees had a problem concerning carnations 
then it could plan to meet at Wageningen, where carnations were centrally 
tested, at the best time for looking at the carnations being tested. Half a 
day could be set aside, for example, just to look at minimum distances in 
carnations, to discuss the difficulties and to come to certain conclusions. 
The Working Party might then go on to deal with dahlias or some other species 
and it would be a waste of the carnation expert's time to sit through the rest 
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of the meeting. Mr. Heuver believed that if an organization had problems with 
a particular crop then it should ask if an expert could discuss them at some 
time at a meeting of the relevant working party. He felt that to be a very 
practical solution and hoped that Dr. Troost would agree with him. 

34. Mr. Espenhain (Denmark) felt that it should be mentioned that the Tech
nical Working Parties had already arranged their meetings for 1986 and that 
for practical reasons it might not be possible to invite experts until 1987. 

35. Mr. Fikkert wondered who was going to make a list of priorities with 
respect to this problem and who would decide which crops needed to be dealt 
with first. 

36. Dr. Beringer felt that there absolutely no problem. Things could be 
solved practically and indeed such practical solutions had already been adopted 
in the case of certain species where UPOV experts had been of the opinion that 
they were faced with problems that they could not resolve alone. If he had 
correctly understood Mr. Desprez and Mr. Rayon, such a system was to be 
extended to as many species as possible. He saw two advantages in so doing: 
firstly, the representatives of the breeders and other representatives, with 
special experience in those species, could actively collaborate in the drafting 
of the guidelines. Secondly, it was a fact that the contributions received so 
far from the professional associations with respect to the guidelines had been 
somewhat meagre and this situation would no doubt improve with the proposals 
that had been made. If it were truly possible to improve those contributions, 
that would be a very positive step. He felt that UPOV should take note thereof 
and discuss the matter in the Technical Committee with the chairmen of the 
technical working parties. It would surely be possible to find a practical 
approach for establishing closer contacts with the breeders to ensure that the 
dialogue led to valid results. 

37. Mr. Guiard (France) wished to go along completely with what had been 
said by Dr. Beringer on the participation of professional organizations within 
the working parties, particularly the working party on agricultural crops. 
The members of that working party had regretted at their last meeting that the 
participation of the professional organizations had not been more active in 
drawing up the guidelines for examination of species such as rice, soya bean 
and groundnut. That problem was indeed to be discussed at the next meeting of 
the Technical Committee. Such participation perhaps represented a means of 
improving the relationship with the organizations concerned. Nevertheless, 
Mr. Guiard felt that the size of the working parties should not be overly 
increased, but that simple non-systematic participation of a small number of 
representatives of the professional organizations concerned could lead to more 
fruitful exchanges. 

38. Mr. Clucas (ASSINSEL) said that vegetable breeders would very much wel
come such a development. He had not quite understood the reason why invita
tions might have to be deferred until 1987 and would appreciate clarification. 

39. Mr. Elena explained that the dates of the 1986 meetings had already been 
fixed, as had the venues and that it might be that there were no facilities to 
study the relevant crops at the venues chosen. Mr. Elena thanked all the 
participants for their valuable contributions and closed the discussion on 
"minimum distances between varieties." 
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40. Mr. Rigot thanked Mr. Elena for having presided over the discussions on 
a very special item of the agenda. He gave the chair to Mr. Heuver, chairman 
of the Administrative and Legal Committee, for item 4 of the agenda, "inter
national cooperation." 

INTERNATIONAL COOPERATION 

41. Mr. Heuver (Chairman of the Administrative and Legal Committee) said 
that the question of "international cooperation" had been on the agendas of 
the UPOV meetings for a long time and it was certainly a matter of interest to 
the professional circles. Several aspects had already been discussed in 
UPOV. One of the points to be discussed under item 5 of the agenda was very 
important, namely, close cooperation in variety testing. That encompassed not 
only the development of Test Guidelines but also really closer cooperation in 
the field of variety testing, partly through central testing, partly by taking 
over results from another testing station. There was also the question of 
harmonization of fees for testing. Document IOM/II/4, which had been prepared 
by the Office of the Union, summarized developments since the 1983 meeting 
with international organizations. Mr. Heuver then invited the representatives 
of the organizations to express their views on the question of international 
cooperation. 

42. Dr. Mastenbroek said that the members of ASSINSEL would, on the whole, 
welcome closer and more intensive international cooperation because they 
expected that a decrease in the costs of applying for protection would evolve 
from such cooperation. The ideal would be one examination in one country, the 
choice of country being made by the applicant, and the granting of a title of 
protection valid for all UPOV member countries. That would really save money. 
Dr. Mastenbroek said that breeders realized that the ideal might be a dream 
that could not be realized because, as had been established, differences in 
climate and daylight conditions, for example, could influence the expression 
of morphological and physiological characteristics and therefore the distin
guishability of a variety might vary to a certain extent from one region to 
another. A practical solution might be to choose regions with similar climatic 
conditions. That would mean, for instance, dividing Europe for the purposes 
of close cooperation into a northern and a southern region. Breeders realized 
that there was also the possibility by means of closer international coopera
tion to enlarge the list of species eligible for protection. There was 
already, on a rather limited scale, international cooperation between certain 
countries for certain species. Unfortunately, however, the experiences of 
some breeders of some crops had not been very favorable and some breeders were 
not as enthusiastic as others about speedy progress in international coopera
tion. Dr. Mastenbroek believed that the majority of the breeders favored 
further development of international cooperation and that if that was to be 
achieved then further harmonization of the testing procedures and of the 
interpretation of results was essential. 

43. Mr. Desprez wished to speak in respect of paragraph 8 of document 
IOM/II/4 in which it was said that the Commission of the European Communities 
had considered the creation of a (European) Community breeders' right. He 
believed that the paragraph did not exactly reflect the position adopted by 
the professional organizations of the Communities. They were, in fact, favor
able to the principle of a Community right which would consist in issuing a 
title of protection for all the countries of the European Communities where 
such title had been issued by one of the Community countries. However, they 
were not favorable to the creation of a new body that would practically replace 
UPOV for the Community countries. 
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44. Mr. Rayon referred to the conunents made by CIOPORA, which were to be 
found in Annex II to document IOM/II/6. In his view, the problem of coopera
tion was closely related to item 5 on the agenda, that was to say "application 
of the UPOV Convention to botanical genera and species." Although cooperation 
obviously affected other areas apart from prior examination, it seemed to him 
that it was in the latter field that international cooperation was both the 
most needful and the most urgent. CIOPORA had already repeatedly drawn UPOV's 
attention to the fact that prior examination as currently conceived, as applied 
in various countries, constituted a constraint on the protection of plant 
varieties. It was expensive and therefore constituted a considerable obstacle 
for the small-sized breeders. It was long-winded and therefore led to disad
vantages in those countries in which the variety could only be conunercially 
exploited by means of licensing after the grant of a title and, above all, it 
constituted an obstacle and even sometimes a pretext used by some countries to 
refuse protection to various species. CIOPORA felt that it was absolutely 
urgent for such international cooperation to be put into practice. That could 
happen at various levels. CIOPORA hoped that it would be implemented in the 
fullest possible way and had considered for some considerable length of time, 
as in its memorandum of 1974, attached to document IOM/II/6, that once pro
cedures under bilateral agreements between UPOV member countries had already 
been implemented and put into force, it was not acceptable that certain species 
were not protectable in certain countries once even one single UPOV country 
had the facilities for carrying out prior examination of that species. 
Mr. Rayon pointed out that there existed breeders working currently on certain 
species who were altogether disillusioned when they saw that, because they 
were few in number and because the species on which they were working were 
perhaps not yet ready for sufficient economic development, protection was 
refused to them. CIOPORA held that such was totally in contradiction with the 
spirit of the UPOV Convention and that it raised a question of essential and 
fundamental equity that had to be resolved. Mr. Rayon apologized for having 
somewhat anticipated item 5 of the agenda. As far as details were concerned, 
he felt it would take too long to review all the various proposals that CIOPORA 
had been making and supporting for many years. 

45. Mr. Heuver said that he had noted what had been said by Dr. Mastenbroek 
about the feelings of some breeders with regard to central testing. If it 
proved to be impossible, for whatever reason, to achieve central testing then 
member States' Offices could try to take over test results from the testing 
station that first carried out tests on given varieties. Mr. Heuver wished to 
know whether such a practice would be in line with the ideas of the interna
tional organizations. 

46. Dr. Mastenbroek said that he did not wish to give detailed information 
about the breeders or about the species concerned but, as he remembered it, 
the concern related to differences in the reliability of the outcome of the 
tests to assess distinctness, uniformity and stability. If the best way to 
make progress was to arrange bilateral agreements between the various coun
tries that were willing to cooperate then he thought that ASSINSEL would have 
no objection to tackling the legal techniques of cooperation in that way. As 
far as Dr. Mastenbroek knew, ASSINSEL had no suggestions for a better system. 

47. Mr. Rigot said that he had heard the wish expressed by various speakers 
that the number of examination centers be reduced and that better cooperation 
be achieved as a result, thus considerably reducing the examination costs. He 
felt that everyone was aware of that aspect of the problem, even including the 
government services. However, in practice it proved that the breeders were 
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often very reticent to have their varieties examined abroad, that was to say 
in another country, since they frequently had the impression that more severity 
would be applied to a variety that was foreign to the country in which the 
examination was carried out. 

48. Mr. Heuver recognized that feelings might be in the direction described 
by Mr. Rigot. Mr. Heuver believed, however, that if a variety was tested in 
say Germany, France or the Netherlands, under the same conditions, then the 
conclusions should be the same. Furthermore, he felt that they were, in 
general, the same. In Mr. Heuver' s opinion taking over test results was a 
good start to learn how other Offices worked. If there were really problems 
then people who knew how to work together could sit together at the table and 
try to find solutions. 

49. Dr. Baringer pointed out that what was being said in a very polite way 
in fact referred primarily only to agricultural species and vegetable species. 
He wished to be somewhat provocative. It was the agricultural breeders and 
the vegetable breeders in various countries that were currently blocking 
progress within UPOV to a certain extent. UPOV could have gone a whole lot 
further in the regional centralization of testing if all breeders had been 
able to see further than the ends of their noses. He was quite aware that for 
certain plant species, that he could list, those noses were still very long. 
And the examining authorities would also have to occasionnally "pull up their 
socks" to achieve improvements. The alternative of adopting testing results 
from a neighboring country whilst continuing the tests at home, for instance 
in the case of wheat or barley, was a new concept that was being tried out in 
practical application. That concept comprised three advantages for the 
breeders: firstly, that the procedure became cheaper, that it was accelerated 
and that differing decisions could not be taken by differing State authori
ties. On the other hand, one had to be clearly aware of the fact that, for 
the individual UPOV States that practised the system, there would be no reduc
tion in cost, but that it could lead to considerable complication with a 
greater workload meaning more expense for the State facilities. That fact was 
nevertheless accepted for the time being by the offices in order to achieve 
progress. 

50. Dr. Mast said that he wished to refer to Dr. Mastenbroek' s statement 
that one of the absolute necessities for cooperation was to harmonize the 
testing methods. There was of course some logic in that but, on the other 
hand Dr. Mast asked himself whether the testing methods would ever be changed 
and harmonized if there was no cooperation. He thought that it would be very 
difficult for the Head of an Office to convince his staff to change certain 
testing methods just because the testing methods used in one or another Office 
abroad were different. Where cooperation existed, however, that would sooner 
or later make harmonization necessary. The same difficulties as those men
tioned by Dr. Mastenbroek had been encountered in other fields of industrial 
property where international cooperation was much more progressed. There, 
also, it had been argued that the examination methods had to be harmonized 
first. The governments always told the interested circles that the harmoniza
tion of the examination methods would become a necessity once an international 
system existed. Dr. Mastenbroek had said that he had heard from a number of 
breeders that difficulties had been encountered. Dr. Mast believed that to be 
normal in any system of international cooperation. He referred, in that 
context, to the immense difficulties which the European Patent Office, for 
example, had encountered in the early years of its existence. These had led 
to the need to find solutions inside that Office, and then common solutions 
had been found. 
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51. Dr. Leenders remarked that the discussion so far had been mainly about 
testing and the costs of testing in the various Offices. In his opinion that 
was just one side of the matter, because there was another possibility of 
saving a lot of money, and that was, as had already been said, to have one 
title of protection for a bigger area. Dr. Leenders believed that such a 
title need not necessarily be combined with centralized testing. If the 
authorities believed in the work they did then they could also say that once a 
variety had been tested in one of the countries of the Union the title, if one 
was granted, should be valid for a bigger area. That would diminish the 
amount of testing considerably and it would diminish the costs of the breeder 
considerably. Dr. Leenders wished to ask the authorities whether they could 
envisage such a system. 

52. Mr. Espenhain said in reply that he believed that the new UPOV Model 
Administrative Agreement for International Cooperation in the Testing of Vari
eties met the wishes of Dr. Leenders. Mr. Espenhain thought that only one 
test should be carried out, which could be utilized in several other countries 
within UPOV, and that breeders would then certainly save on testing fees. He 
also wished to underline what Dr. Mast had said about cooperation leading to 
harmonization of testing and of the criteria for the approval of varieties. 
Dr. Mastenbroek had mentioned that the ideal situation for the breeders would 
be one application, one test, one decision and the freedom for the breeders to 
choose where the test should be carried out. In Article 5 of the new Model 
Administrative Agreement that he had referred to it was stated that Offices 
would, unless it was exceptionally decided otherwise, take over test results 
if an application had already been filed in another country. Derunark was 
already applying the terms of Article 5 and Mr. Espenhain could see, if he 
looked at the income of his Office that some breeders must be saving a lot of 
money. The Office, however, had not saved anything at all. For one species, 
for example, for which it had received five applications, it had had to "buy" 
test results for three of the five varieties. It had had to test the remaining 
two varieties itself because there had been no prior applications and there 
were ninety-five reference varieties in the reference collection. Mr. Espenhain 
said that he wished to stress that the new Model Administrative Agreement was 
designed to motivate cooperation towards centralized testing. He thought, 
however, that in the long run the authorities could not go on incurring all 
the cost while at the same time losing a great deal of the income. He believed 
that the whole question would have to be discussed with the organizations on 
some future occasion. 

53. Mr. Heuver thanked Mr. Espenhain for having made the situation very 
clear. Mr. Heuver thought that both breeders and goverrunent representatives 
should give further thought as to how the problems could be solved, but he 
strongly believed that closer cooperation should be the aim and that each side 
had to trust the other. 

54. Dr. Leenders expressed his appreciation for Mr. Espenhain's answer. 
Dr. Leenders said that what he had really been hinting at, however, was the 
example of cooperation under the European Patent Convention, which Dr. Mast 
had already mentioned. In that case, of course, there was a system of central
ized "testing." Dr. Leenders wondered whether ultimately UPOV could not 
envisage something similar, but without centralized testing. If a variety had 
been tested in one center and granted protection by one country then, as an 
ultimate goal, it should automatically receive a grant of protection in the 
other member countries. Such a system would have the advantage for the breeder 
that he could choose where to have his variety tested. The breeder's choice 
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would not always be the center at which he thought that the results would be 
the most favorable. A major factor was that there were sometimes considerable 
difficulties in contacts, for example because of language. Dr. Leenders 
believed that such a system could save an enormous amount of testing and an 
enormous cost but recognized that it could not be achieved in one, two or even 
ten years. Finally, he was of the opinion that it was not necessary to have 
testing facilities for all species in all countries; it could be sufficient 
to have them in a limited number of countries for the main species. 

55. Mr. Heuver thanked Dr. Leenders for his remarks. It would certainly 
take time to put Dr. Leender' s ideas into effect. Mr. Heuver remembered the 
Administrative and Legal Committee had had a preliminary discussion some years 
earlier on the basis of a far-reaching paper prepared by the Office of the 
Union. At that time one member of the Committee had stated that the realiza
tion of such ideas was light years away and no further consideration had yet 
been given to that document. 

56. Mr. Desprez stated that he had contacted the Delegation of COMASSO 
during the lunchbreak and wished to make a small correction. He apologized to 
the President of ASSINSEL. COMASSO had both the desire and the will for full 
international cooperation, not only Community cooperation, in conducting prior 
examinations and issuing titles of protection. That stance was firstly a 
question of doctrine, but also a practical matter. COMASSO was aware that 
with the large number of varieties that were applied for and the intensive 
breeding work that went on in all the member countries of UPOV, it would be 
impossible for a national organization to individually carry out all the work 
involved in entering varieties in the catalogue and conducting prior examina
tions for protection. It was an act of faith in the future and COMASSO hoped 
for the most active and the most rapid international cooperation possible. 
Mr. Desprez went as far as to say that all the steps taken in respect of 
bilateral examination, all the harmonization proposals, met with the full 
agreement of COMASSO, which thanked the member States of UPOV and requested 
them to continue as rapidly and as far as possible along that path. 

57. Mr. Clucas said that he would like to deal with the matters under discus
sion from the point of view of the vegetable breeders of ASSINSEL, in partic
ular with regard to the extension of protection to additional species. Clearly 
the situation varied from country to country; in some the coverage was com
plete or extensive and in others it was fairly limited. Legislation, however, 
was being rapidly overtaken by new technology. Mr. Clucas wished to refer 
specifically to the matter of micropropagation, which was already being seen 
as having an application in respect of many vegetable crops. He understood 
that it was already possible, for example, to produce cucumber plants by 
tissue culture methods at a price that was competitive with plants produced 
under the normal biological seed route. It had to be recognized that such 
developments were going to create pressures that had not occurred in the past 
for more schemes to cover more species of vegetables in those countries where 
schemes did not exist. Mr. Clucas believed that even in those countries where 
schemes did exist, many breeders, where F 1 hybrids had been the route taken 
by them, had not applied for protection because it had not been necessary. 
Now the situation had changed quite radically and could change still more. At 
the moment, the talk was only of wide-spaced planted crops, particularly 
expensive ones like cucumber and possibly tomato, but it could eventually 
move, as the technology developed, into other crops. In Mr. Clucas' view, 
such developments would bring urgent pressure to bear for more plant breeders' 
rights schemes for vegetable crops. That would inevitably put financial pres
sures upon the authorities and he thought it was important to understand that 
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vegetable breeders were pragmatic people. They were going to need protection. 
They also recognized that there was a necessity to simplify testing methods 
and, in that context, Mr. Clucas wished to make it quite clear that the vege
table breeders of ASSINSEL, whilst they recognized that there were problems in 
testing in many areas, were adopting a very open-minded attitude. Referring 
to the remarks made by Dr. Baringer, who in a sense had said that they were 
blocking the system, Mr. Clucas would like to invite Dr. Baringer and his 
colleagues to make proposals to overcome that problem. 

58. Mr. Heuver said that he would like, before discussing new schemes, which 
would be the subject of i tern 5 of the agenda, to try to summarize what had 
been said about item 4. He had the feeling that there was agreement that 
international cooperation should be pursued. Some were saying that progress 
should be a little quicker; others referred to understanding that some 
breeders had had some bad experiences with centralized testing in certain 
countries, and were therefore saying that time would be needed, that one must 
learn to walk before one could start running. Mr. Heuver believed that co
operation was, in the end, the only way the system could survive. 

59. Mr. Rayon commented that CIOPORA had raised the problems under discus
sion in 1974. It would therefore hope that it would not be necessary to wait 
for another 10 years and more before starting to walk. 

60. Mr. Heuver said in reply that international cooperation needed time and 
that that was why he kept coming back to Geneva to make a little more progress. 

61. Dr. Baringer took up the observation made by Mr. Royon that the breeders 
had been waiting for solutions since 1974. He saw the time that had elapsed 
since then with other eyes. Had UPOV not made a start with international 
cooperation in technical examination at that time, it would not be possible 
today to protect the varieties of numerous botanical species in a whole number 
of European UPOV States. Alone in the Federal Republic of Germany, some 40 
botanical species had been newly included in the area of vegetatively repro
duced ornamentals in which CIOPORA was indeed interested; that had only been 
possible as a result of such cooperation. That indeed constituted a positive 
aspect! 

62. Mr. Heuver said that, although there was not always agreement in such 
discussions, he believed that ultimately there was a common interest, and that 
was to stimulate plant breeding. 

63. Mr. Simon (France) was not sure that he had correctly interpreted the 
statement made by Mr. Clucas and wished to ask whether the new technologies, 
which were to enable a greater number of cucumber varieties to be developed, 
constituted a brake to international cooperation or whether, simply, they 
would cause more work for the national offices. Were the breeders wary of 
having varieties created by means of new methodologies examined in countries 
that had not yet been faced with that type of methodology? Mr. Simon admitted 
that he had not very well understood the links between such new methodology 
and the problems of cooperation. 

64. Mr. Clucas explained that he had been talking about the range of species 
for which protection currently existed and what he had been suggesting was 
that, for example, in those countries where the range was limited, breeders 
had not put any pressure on the authorities to introduce further schemes 
because they had been able to rely upon the protection of F 1 hybrids. With 
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micropropagation techniques it appeared probable that the integrity of protec
tion would be breached. Mr. Clucas therefore thought that, in those countries 
where the full range of vegetables was not covered by schemes, there would be 
increased demand for further schemes to be established and that, in those 
countries where the schemes already existed there would be more applications 
for plant breeders' rights than there had been in the past. 

65. Dr. Mast noted that many encouraging words had been pronounced about 
international cooperation. Mr. Heuver had mentioned that the Office of the 
Union once presented a draft that was far-reaching. Dr. Mast found himself 
wondering whether the "light years" mentioned by Mr. Heuver had not now passed 
and whether the draft should not now be reexamined or at least discussed at a 
future meeting with the international organizations. 

66. Mr. Heuver said that in his opinion there should be a discussion about 
the results of the current meeting at the next session of the Administrative 
and Legal Committee. The question raised by Dr. Mast could certainly be re
examined at a further session of that Committee. 

APPLICATION OF THE UPOV CONVENTION TO BOTANICAL GENERA AND SPECIES 

67. Mr. Heuver then said that he would like to pass on to item 5 of the 
agenda, "Application of the UPOV Convention to Botanical Genera and Species." 
Docwnents had been submitted by ASSINSEL and CIOPORA. There had also been 
discussions in the Administrative and Legal Committee, which had adopted a 
draft for a UPOV Council Recommendation on the Harmonization of the Lists of 
Protected Species. That draft was reproduced in the Annex to document 
IOM/II/5. Mr. Heuver invited comments from the representatives of the inter
national organizations. 

68. Dr. Mastenbroek noted that ASSINSEL had submitted written comments, 
which were reproduced in Annex I to document IOM/II/6. He could therefore be 
very brief. He confirmed that ASSINSEL would welcome the extension of the 
list of plant species eligible for variety protection. It was a fact that 
differences existed between several countries, in particular in respect of 
vegetable species and some grass species. ASSINSEL felt that it was in these 
two groups of crop plants that there was the least harmonization and 
Dr. Mastenbroek had been pleased to learn that UPOV was trying very hard to 
harmonize the lists in the shortest possible time. 

69. Mr. Rayon (France) observed that the note submitted by CIOPORA, repro
duced at Annex II to document IOM/II/6, referred to the problem of application 
of the Convention to a larger number of botanical genera and species and, in 
order not to slow down the discussions, he would refer participants to the 
written note. He wished simply to emphasize three points. The first was that 
the question had truly to be asked whether the system of extension of protec
tion to different species should not itself be fundamentally reviewed. It was 
indeed contrary to equity, since all those problems were to some extent linked, 
that some breeders worked on one species and could not obtain protection for 
the fruit of their work, simply because that species was not shown in an offi
cial list. Mr. Rayon had difficulty in imagining, for example, that in the 
field of patents chemical products could be protected one year and that the 
following year protection could be extended to footwear and subsequently to 
computers, and so on. Mr. Royon felt it was important within the context of 
an International Union for the Protection of New Plant Varieties that agreement 
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be achieved on certain general protection criteria and that, despite the 
understandable difficulties linked with the subject and nature of plant vari
eties, an effort should nevertheless be made to find general solutions that 
were sufficiently flexible. 

The second point which Mr. Royon wished to emphasize concerned the impli
cations and links between that matter and not only international cooperation, 
but also the scope of the right, the contents of the breeder's right. In its 
written note, CIOPORA had given a brief example, but that example could be 
multiplied. It had referred to the case of Spain, which was a country devel
oping rapidly as regards European horticulture, and taking for example species 
such as chrysanthemum and kalanchoe, which were not protected, it could be 
seen that a number of firms from other countries had set up establishments in 
Spain in order to produce in that country, thus quite normally and without 
breeders being able to criticize anything at all, and to plant new varieties 
and produce them without paying fees. Mr. Royon further noted that the 
problem of extension of protection of species arose not only in those countries 
in which there was no protection, but also in the countries that gave protec
tion which was not sufficient, when based solely on the minimum rules under 
the Convention. That was the case, for example, if cut flowers of chrysan
themum were produced freely in Spain and those cut flowers could enter freely 
the Netherlands and other countries such as the Federal Republic of Germany, 
that was to say all those countries that did not protect the finished product 
as such. As a result, even in those countries that gave protection, the lack 
of protection in other countries had a direct effect, or at least an indirect 
one, on the breeders, who were not able to control the commercial exploitation 
of their varieties, even in those countries in which they enjoyed a title of 
protection. 

The third point that Mr. Royon wished to emphasize was that of the draft 
UPOV Recommendation on the Harmonization of the Lists of Protected Species. 
Admittedly, the document illustrated good will on the part of UPOV in attempt
ing to convince the member countries to extend protection to a maximum of 
genera and species in the plant kingdom. Nevertheless, Mr. Royon wished to 
make a few criticisms of the recommendations themselves. The text stated that 
the UPOV Council recommended the member States of the Union: 

"(a) to extend protection to every genus or species for which the 
following conditions are met;" 

CIOPORA held that those conditions should not be mentioned, at least not all 
of them. It was said, for example, that one of the conditions was to be that 
"there is a real or potential market in the member State of the Union concerned 
for the reproductive or vegetative propagating material of varieties from that 
genus or species." CIOPORA felt that it was not for the authorities respon
sible for protection of plant varieties to decide or to calculate whether a 
real or potential market existed for a plant species. Frequently, the breeder 
himself did not know, but according to Mr. Royon it had to be assumed that if 
plant varieties were protected it was to enable breeders to obtain normal 
remuneration for their research work. CIOPORA therefore held that such a 
condition should be deleted. It was also said that one of the conditions had 
to be that "there are no legal, climatic or other obstacles to such exten
sion." Mr. Royon believed that national laws on public policy were quite 
adequate from that point of view and failed to see why a UPOV text should also 
mention such a condition. It was indeed the view of CIOPORA that the Conven
tion itself did not permit such limitations to the extension of protection to 
other species to be established. 
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Mr. Royon said that he did not wish to enter too far into detail on the 
draft recommendations. Those two comments on the recommendations themselves, 
on the draft recommendations, being intended simply to show the spirit in 
which CIOPORA approached the matter of extending protection to different 
genera and species. 

70. Dr. Troost said that he did not wish to discuss yet the eventual protec
tion of the marketed product, which should be considered under item 7 of the 
agenda. He believed that AIPH favored the extension of protection to more 
species because that would encorage breeders to work on those species and that 
would be good for horticulture and maybe agriculture. Dr. Troost said that he 
would like to add that he was optimistic about international cooperation in 
testing and about accepting the testing results of other countries. Inter
national cooperation along those lines could only promote the availability of 
protection for all species. 

71. Dr. Leenders noted that he had seen in a recent publication that UPOV 
had identified nearly 900 species which were protected in at least one of the 
UPOV member States. That was, of course, quite a considerable number, but 
unfortunately the table contained many blank spaces. Many of those 900 species 
were perhaps protected only in one country. Seventeen countries were members 
of UPOV and there were other countries in the world that also granted some 
kind of protection, but not under the UPOV Convention. FIS represented seed 
traders in just over SO countries and therefore had much sympathy for the 
extension of the number of species protected. FIS would be even more pleased 
if the number of member countries could be extended. It recognized, however, 
that there were many countries in the world that did not have the necessary 
infrastructure. FIS wondered whether that situation created some unfair 
competition, similar to that pointed out by Mr. Royon, because sometimes the 
producer of the product had to buy seed on which royalties had been paid and 
his costs were greater than those incurred by someone who bought seed on which 
royalties had not had to be paid. 

Dr. Leenders drew attention to the fact that in the building in which 
the discussions were taking place there were some other international organiza
tions. He believed that it might be worthwhile for countries where variety 
protection was not available to examine whether some other means could be 
found to give at least some protection to breeders. Such countries had laws 
protecting property. Dr. Leenders wished to refer in particular to trade
marks. They were available in some 150 countries, he believed, and the same 
applied for patents. 

72. Mr. Heuver thanked Dr. Leenders for his intervention. The Administrative 
and Legal Committee had adopted draft recommendations to stimulate, at least 
for the important species, harmonization of the lists to eliminate false 
competition. Mr Heuver said that he would appreciate hearing further views on 
the draft recommendations and on the possibility of breeders working with the 
authorities to find a solution. 

73. Dr. BOringer felt that more should be done by all parties. He wished 
therefore to make a proposal. He did not know whether it was a good one. All 
speakers had kept their observations very general. Mr. Royon alone had spoken 
in a concrete way of the protection of chrysanthemums and kalanchoe in Spain 
and that was at least a point that could be taken up. He wished, however, to 
make a general request that the international organizations take the following 
action: each one should draw up a table for itself, listing the 17 UPOV 
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member States, and should enter for each State those species which it felt it 
a priority to include. That would give UPOV a practical basis on which it 
would perhaps be possible to work together. Of course, things were frequently 
different in practice. The representatives of the international organizations 
had to understand that the government representatives were exactly the same 
people as the UPOV representatives. For instance, if Mr. Heuver and he were 
to sit down and discuss the extension of cooperation, there would occasionally 
be grounds for certain proposals not being immediately acceptable. He could 
well imagine that such a table would be of help in the joint discussions. 

74. Mr. Heuver agreed with Dr. Beringer and said that he would appreciate a 
list of priorities. 

75. Mr. Royon said that he wished to make another remark concerning the 
interrelationship between all the questions under discussion. He had already 
underlined the relationship between cooperation and the extension of protection 
to further species. He had also mentioned the relationship between the exten
sion to further species and the scope of protection and now he would also like 
to relate the extension of protection to the question of protection of bio
technological processes. The species being mentioned were known species, but 
now, with genetic engineering methods and processes, there were bound to be 
more and more interspecific varieties. That was also a problem that had to be 
considered and therefore he would like UPOV to reconsider the basic philosoph
ical question of the protection of plant breeders' rights within the UPOV 
Convention. Mr. Royon believed that it was a basic problem that had to be 
coped with. It was a fact that the UPOV Convention had been established for 
breeders to get protection for their rights. As CIOPORA had said in its 
paper, even if there were only one breeder in the world working on a particular 
species, that breeder was entitled to some form of protection. 

76. Mr. Heuver said that he could perhaps agree with Mr. Royon, but again if 
everything was discussed at the same time there would be no progress. 
Mr. Heuver would therefore like to hear reactions to the proposal just made by 
Dr. BOringer. 

77. Mr. Royon apologized for again taking the floor. He was quite aware 
that UPOV currently had problems to be resolved. CIOPORA was entirely in 
agreement with the concrete proposal made by Dr. Beringer and it was a question 
that could be settled very rapidly. It was enough to take the list of pro
tectable species published by UPOV and, taking into account those countries 
that needed protection and those species that were currently the most valuable 
economically, to draw up a list of priorities. CIOPORA could provide such a 
list. However, Mr. Royon wished once more, even if he was likely to be thought 
of as someone who made unpleasant remarks, to say that sometimes it was the 
failure to approach problems for too long a time that led to all the problems 
arising at once. Mr. Royon believed that it was necessary to have the courage, 
when one realized that things were going wrong within an organization, to look 
the problems in the face, even if it would obviously need a great deal of work 
to resolve all those problems. 

78. Mr. Heuver said that he did not agree with M. Royon that UPOV was a 
badly run organization and that it had collected problems, put them aside and 
waited. Mr. Heuver still had the feeling that, as Dr. Beringer had mentioned 
before, there was a possibility of protecting many more species, not only in 
Germany but also in other countries. 
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79. Mr. Simon personally felt that progress could be achieved towards 
extending the lists of species protected in the various countries to achieve 
improved harmonization. That of course required effective international 
cooperation and the sharing of tasks between the countries. It was not con
ceivable for international cooperation to centralize all examinations for all 
species in a small number of countries only. Mr. Simon appealed to breeders 
to help in setting up cooperation within the various countries. He referred 
to a statement that had been made by the President, pointing out that certain 
breeders did not trust having examinations conducted outside their own national 
territory. Such reticence could constitute a brake on cooperation and also 
rebound on the extension of protection to new species. 

80. Dr. Mast wondered whether the point made about increasing the number of 
member States had already been covered. He wished to assure the participants 
that UPOV did its utmost to increase the number of member States. In his 
op1.mon UPOV had not done too badly because, in the last ten years, it had 
tripled the number of member States. There was, of course, a number of States 
that it would in particular like to have as members, such as Canada, Australia, 
Austria and three countries in the European Communi ties, Luxembourg, Greece 
and Portugal. Also there were no member States yet in the developing world 
and a number of important socialist countries were also missing. Dr. Mast 
realized that UPOV, though an organization with an international vocation, did 
not yet cover at the present count more than 17 States, but hardly a month 
passed when he did not receive in the Office of UPOV visitors from non-member 
States wishing to be informed about UPOV and on the conditions of becoming a 
member of it. UPOV had established a model law and in his view much was being 
done by the Office of the Union and by the member States to assist other 
States in introducing plant breeders' rights, thus qualifying those States for 
UPOV membership. The offices of the UPOV member States were very willing to 
receive visitors from non-member countries and if representatives of non-member 
States came to him saying that they wanted to see how plant breeders' rights 
worked in practice it was very easy to arrange a meeting for them in an Office 
of a member State. Dr. Mast concluded by saying that UPOV would, of course, 
be very grateful to receive the help of the international organizations in 
that respect. 

81. Mr. Heuver thanked Dr. Mast for his intervention and agreed that there 
were certainly many countries that UPOV would like to see becoming member 
States. It was the task of the Secretariat of UPOV to encourage States to 
join the Union. Mr. Heuver closed the discussion on item 5 and handed back 
the chairmanship to the President of the Council. 

82. Mr. Rigot thanked Mr. Heuver for having taken the chair with such mastery 
and competence. Mr. Rigot reminded the meeting that he had emphasized in his 
introduction that item 6 of the agenda was an important and particularly pre
occupying matter, firstly because there had been a manifest development in 
biotechnology matters and also because it had to be recognized that those 
concerned with industrial patents were very ill-informed of agricultural 
matters and plant variety protection matters. It was doubtlessly a duty for 
UPOV to provide them with better information and UPOV was quite aware of that 
fact. UPOV was also aware that the organizations were concerned, that their 
views were not as yet fully defined or that they seemed to have forgotten the 
25 years of the Convention together with all those reasons that had led to a 
plant breeders' rights certificate that would protect breeders more efficiently 
than industrial patents were able to do, at least so far. Mr. Rigot noted 
that UPOV's concern for that problem had led to the creation of a biotechnology 
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subgroup. Mr. Schlosser of the United States of America had been elected 
chairman of that subgroup and he was therefore to conduct the discussions on 
the appropriate protection of the results of biotechnological developments by 
industrial patents and/or plant breeders' rights. Mr. Rigot gave the chair to 
Mr. Schlosser who introduced the item. 

APPROPRIATE PROTECTION OF THE RESULTS OF BIOTECHNOLOGICAL DEVELOPMENTS BY 
INDUSTRIAL PATENTS AND/OR PLANT BREEDER'S RIGHTS 

83. Mr. Schlosser (Chairman of the Biotechnology Subgroup), noting that UPOV 
had already held two symposia on the subject, in 1982 and in 1984, remarked 
that it was nonetheless only one of a munber of intergovernmental and non
governmental organizations studying the matter. The World Intellectual 
Property Organization had begun its study of the matter. It had held one 
meeting already and was planning another one shortly. It had also benefitted 
from a report prepared by Dr. Straus of the Max Planck Institute for Foreign 
and International Patent, Copyright, and Competition Law on biotechnology and 
its legal protection. Mr. Schlosser said that he had been asked to take the 
chair because he was the Chairman of the Biotechnology Subgroup of UPOV' s 
Administrative and Legal Committee. That Subgroup, in the few meetings held 
so far, had begun to identify overlaps and conflicts between patent laws and 
plant breeders' rights. There was much more to do in that field and the pro
gress that the Subgroup would make in the future frankly depended on receiving 
views and cooperation from the professional organizations. Mr. Schlosser 
believed that as the discussion developed there would be many who would criti
cize the UPOV Convention and few who would praise it. He therefore asked 
participants to keep in mind the value of the Convention to plant breeders and 
to the public. 

Mr. Schlosser then invited the representatives of the organizations to 
speak on the comments they had submitted in writing. He asked the representa
tives of ASSINSEL to begin. 

84. Dr. Mastenbroek confirmed that ASSINSEL and its breeder members were 
very much aware of the potential value of genetic engineering. Several tech
niques were covered by that term. It was possible, although there was very 
little hard evidence yet, that genetic engineering would have some value for 
plant breeding and for plant production. ASSINSEL had been studying the matter 
for several years already but had only been able to arrive at a common view in 
respect of a few points. Agreement had been reached that breeding processes, 
which were not protectable by plant breeders' rights should be eligible for 
patent protection if they satisfied the requirements for that protection. 
Dr. Mastenbroek said that that view led, however, to the question how to 
interpret the term "immediate product" of a protected process. The question 
for him was whether it could or could not be a plant, whether it could only be 
the protoplast or the single cell that had been altered in a genetical sense. 
It was neccessary to make use of a lot of essentially biological processes to 
regenerate a plant from a fused cell or protoplast. ASSINSEL also realized 
that an artificial gene was not protectable by plant breeders' rights. Genes 
were currently considered to be rather complicated chemical compounds and some 
researchers believed, and maybe there was already evidence, that it was pos
sible to construct a very complicated protein which behaved as a gene when it 
was and after it had been incorporated into a living creature, such as a 
plant. The question, however, was at what point such a chemical compound was 
new. Dr. Mastenbroek had heard some people say that it was questionable 
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whether it would be possible to construct a new gene because the number of 
genes that occurred in nature was so enormous that all possibilities had 
already been realized by nature and in nature. But if the chemical compound 
was eligible for patent protection, if it satisfied all the requirements, then 
the question was to what extent would the patent provide protection, would it 
provide protection for the plant in which the gene was incorporated, would it 
provide protection for the variety derived from that first plant, and so on. 
ASSINSEL had no clear view yet on all those questions. Dr. Mastenbroek 
believed that it was, however, the general feeling that plant variety protec
tion was of vital importance to plant breeders and consequently the ASSINSEL 
breeders did not want to jeopardize the UPOV system of plant variety protec
tion. Considering recent developments in plant breeding, especially in plant 
breeding methods, ASSINSEL, however, did not want for the time being, to 
exclude patenting as an additional means to provide legal protection if that 
seemed suitable and appropriate. 

85. Mr. Schlosser thanked Dr. Mastenbroek for his very comprehensive r and 
thought-provoking statement, in which he had identified the very issues that 
concerned the meeting. Dr. Mastenbroek had mentioned the definition of a 
direct product, which was, of course, a problem under Article 53(b) of the 
European Patent Convention, the transferability of genes and the legal implica
tions of that, and the desirability of keeping protection available under the 
UPOV Convention. 

Mr. Schlosser then invited the representative of CIOPORA to speak on the 
document it had submitted, which was reproduced in Annex II to document 
IOM/II/6. 

86. Mr. Rayon pointed out that CIOPORA had approached the question with 
great modesty and great humility. Indeed, as far as he was aware, there were 
but very few, assuming that there were any at all, of its members who were 
directly involved in biotechnological techniques applied to ornamentals and 
fruit plants. It had not been possible for CIOPORA to adopt a sufficiently 
clear and precise attitude on that question. It had therefore done no more in 
its document than to repeat a certain number of general principles, which were 
nevertheless reliable basic principles. Mr. Rayon wished to speak only of 
item 5 in the document, concerning practical problems. He wished to refer to 
a comment made by Mr. Bustarret who had said that UPOV's field applied to the 
whole plant kingdom, including bacteria, which were plant-like in nature, and 
who had therefore an extremely generalized view of the possibilities of apply
ing the UPOV Convention. Mr. Rayon felt that even if there was some overlap 
between what belonged to the patent field and what belonged to the plant vari
eties field, it seemed to him that at present the inventors and researchers 
working on new genes, problems of cell fusion and other biotechnology matters, 
nevertheless tended to turn in preference towards patent protection. The 
discussions at the current meeting on prior examination, cooperation and the 
definitions of protectable species had shown how difficult it would be as 
things stood to give such research workers protection within the UPOV context. 
CIOPORA was attempting above all to reflect on the practical and concrete 
implications of what could happen if a "manipulated" gene were incorporated 
into a plant or, beyond the plant, into a variety. At that juncture, the 
question arose, since there was no principle of dependence between the various 
varieties within the UPOV framework, whether the varieties could therefore be 
used for subsequent research work. At the present point in its reflections, 
it seemed to CIOPORA that research work should not be handicapped by the 
existence of a patent in respect of the gene concerned, but only where the 
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work remained within the field of research and experimentation. Once there 
was direct or indirect commercial exploitation of the patented gene it was 
sure that, rather like in respect of plant mutation, the positions of principle 
were likely to be very different, or even diametrically opposed, depending on 
the side on which the person stood. Mr. Rayon felt that one would have to be 
both prudent and reasonable and that it ought to be possible to reach arrange
ments between the owners of the gene patent and the breeders who wished to use 
the gene in varieties they were able to create on the basis of the initial 
variety in which the gene had been incorporated. It remained to be seen, of 
course, whether such arrangements should be laid down in private licensing 
agreements or, on the contrary, in view of the extremely serious nature of the 
matter, whether use should be made of institutions such as compulsory licensing 
or ex officio licensing as already existed in certain other fields. CIOPORA 
had studied the matter, but had not for the moment reached a conclusion. It 
was endeavoring to assume the position of an observer with sufficient intelli
gence to follow developments. Its members nevertheless thought that if they 
put themselves in the place of a company that had invested for years in 
research work and had obtained a patent, then it was reasonable that the 
company should claim remuneration for its invention. Mr. Rayon apologized for 
not going beyond such generalities, but CIOPORA was not as yet in a position 
to reach more concrete conclusions. 

87. Mr. Schlosser thanked Mr. Rayon for his intervention. 
then called on Dr. von Pechmann to present the position which 
mitted by AIPPI and which was reproduced in document IOM/II/7. 

Mr. Schlosser 
had been sub-

88. Dr. Freiherr von Pechmann referred to the paper that had been submitted 
on behalf of AIPPI. It had in fact also been distributed in the meantime. He 
wished to apologize for the fact that it had been submitted somewhat late, 
although it had indeed already been produced in May. The paper was a resolu
tion that had been adopted by the Executive Committee of AIPPI in the matter 
of biotechnological inventions. AIPPI held a worldwide congress in the field 
of industrial property every three years. In the interval between congresses, 
that was to say some 18 months after each congress, the Executive Committee 
met for a week to discuss current problems of industrial property. The resolu
tion referred to was the outcome of a committee dealing with developments in 
the biotechnological field. He wished to emphasize a number of points and 
perhaps also add a few explanatory words. The committee had noted in its 
discussions that the principle adopted so far in various States of a living 
organism not constituting the subject matter of a patent was no longer compat
ible with the current state of science, since a level of development had been 
reached at which it was possible to produce new living organisms by means of 
biotechnological measures, particularly genetic engineering, that were al
together reproducible. The lack of reproducibility, however, had been one of 
the main arguments used against the patentability of new plant varieties. 
Since it was not possible as a rule for breeding processes to be reproducibly 
disclosed, an entirely new system was then created in order to provide at 
least some sort of protection to plants. In view of developments in genetic 
engineering, AIPPI was of the opinion that the situation as described no 
longer existed since the envisageable methods were likely to be reproducible. 
In any event, it had been noted that genetic engineering methods in the field 
of microorganisms had already obtained considerable economic success and that 
therefore the prospect existed of genetic engineering also playing a part in 
future in the breeding of new plants. AIPPI had therefore put forward the 
view that biotechnological inventions should be protected by applying the 
existing principles of patent law and, in view of that, it was no longer 
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necessary to maintain a specific right for that sector. Thus, all subject 
matters in the field of biotechnology should be patentable where they satisfied 
the usual patentability criteria, and that should also apply to new plants and 
to animals. The committee expressed itself specifically on that topic on page 
3 of its resolution: "Although protection of plant varieties under laws 
conforming to the UPOV Convention presents a valuable system of protection and 
should continue, it is essential that techniques newly applied and products 
obtained thereby in the field of the development of new plants, and capable of 
meeting the patentability requirements, should become generally eligible for 
patent protection, and therefore, prohibition of double protection should not 
be maintained or provided for." A further point also mentioned there was that 
of double protection. The basic ruling in UPOV was that a State might only 
afford plant variety protection or only patent protection for a species. The 
Committee was of the opinion that the prohibition of double protection should 
no longer be maintained since it was possible under certain circumstances that 
two differing possibilities for the further development of a species might 
exist. There existed traditional crossing, which was the only method practised 
previously. The drafting of the UPOV Convention was based on that fact. 
However, if developments were to progress still further, one would be faced in 
future by inventions which possibly concerned the same species, but which 
could be realized by means of reproducible, describable processes for which 
patent protection should then be available. That meant that such inventions 
and the creation of new plants of the species concerned based on such inven
tions should be able to obtain protection by means of patents in addition to 
protection as plant varieties. The prohibition of double protection had indeed 
already been undermined by the new provision introduced in the Geneva Act of 
the UPOV Convention. He was referring to Article 37. The committee had taken 
the attitude that the prohibition of double protection had to be done away 
with completely. Of course, those were all thoughts for the future in a 
certain way, that were being considered by AIPPI, but the President had already 
stated that we had to think of the future and the developments that could 
already now be perceived had to be taken into account in the reflections that 
were being conducted at the meeting. 

89. Mr. Schlosser thanked Dr. von Pechmann and noted that he had raised the 
question of Article 2(1) of the UPOV Convention which was very complicated and 
very controversial. Mr. Schlosser asked Dr. von Pechmann whether, when he 
spoke of double protection, he had in mind alternative protection or duplica
tive protection. For Mr. Schlosser, consequences were associated with either. 

90. Dr. Freiherr von Pechmann observed that the question had been raised of 
what was meant by the term double protection in the AIPPI Resolution, that was 
to say what was meant by the demand that the prohibition of double protection 
be lifted. To begin with, that meant actually that Article 2 of the UPOV 
Convention, stipulating that for one and the same botanical genus or species 
either a special title of protection, i.e. plant breeders' rights, or a 
patent, should be afforded, had to be deleted. The view that the prohibition 
of double protection had to be lifted had been advocated for the following 
reasons: since plant variety protection had been set up for tradi tiona! 
breeding methods, it should also continue in future for those varieties that 
had been bred by means of such non-reproducible conventional processes. Thus, 
plant variety protection should still be granted for a new rose developed by 
conventional methods. However, for roses produced by means of genetic engi
neering, where it could be assumed that the breeding process was reproducible, 
patent protection should be possible, but was not permitted by the current 
provision of Article 2, where roses had been included in the list of species 
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for which plant variety protection was available in the State concerned. That 
was the concept that had been expressed in the Resolution. Of course, the 
reflections went further than that, and the question had been raised whether 
it should not in fact be left for the breeder to decide in cases in which he 
had created a new plant variety by means of genetic engineering whether he 
should have his new variety protected by plant breeders' rights and thereby 
obtain protection for the propagating material. That obviously raised the 
question whether it was possible for two differing protection rights to be 
afforded or applied for in respect of one and the same new variety at the same 
time. He was aware that considerable objections existed and that there was a 
justifiable fear that such dual protection for varieties of the same species 
could jeopardize the whole UPOV system. However, he would like to point out 
that parallel protection systems existed in the field of technical inventions 
and that they were possible for one and the same invention. For instance, in 
the Federal Republic of Germany, it was possible to obtain, for a technical 
invention that constituted a specific shape, utility model protection lasting 
for six years at the same time as protection under a patent granted for 20 
years. So far, no serious problems had ever arisen under German law due to 
the simultaneous existence of two differing titles of protection. Obviously, 
in infringement proceedings, an owner of protection who possessed two different 
titles in respect of the same invention had to decide which one he was going 
to utilize. A stepwise prohibition of legal action would be one possibility 
of preventing unauthorized application of both simultaneous titles in the same 
case. That had not led to any problems at all so far in the Federal Republic 
of Germany. He therefore believed that the fears he occasionally heard in 
discussions that protection by means of two simultaneous titles for one and 
the same variety would lead to impossible situations were not justified. The 
considerations on the basis of which the AIPPI committee had pronounced in 
favor of the idea of patent protection for new plant varieties developed in 
the biotechnological, or rather genetic engineering, field were primarily 
based on the fact that the protective effect of plant breeders'rights was too 
limited as the result of the right of free exploitation of a variety for 
subsequent breeding work. He had spoken with the breeders and they were 
indeed concerned that plant breeders' rights opened up the possibility, due to 
the fact that the new variety concerned was freely available to develop further 
varieties, that infringers would, so as to say, occupy an important variety 
with enormous prospects of economic success without the breeder, who had 
possibly had to invest hundreds of millions, being able to obtain compensation 
for that use of the initial variety. That had appeared clear to all those who 
had dealt with the matter within AIPPI. Those fears were possibly justified 
and the AIPPI Executive Committee had therefore spoken in favor of patent 
protection being afforded in that field, whereby the problem would be solved 
by dependency. Mr. Royon had indeed already mentioned that it would be con
ceivable in such a case for the effect of the patent to be limited in some way 
in respect of improvements and further developments, whether by means of a 
compulsory license or in some other way. Those were things that had not of 
course as yet been discussed within the AIPPI Executive Committee and he 
therefore did not wish to say anything on the subject. 

91. Dr. Mast said that he wished to express his concern about the Resolution 
adopted by the Executive Committee of AIPPI in Rio de Janeiro. He was very 
much concerned about it not because he was speaking for UPOV but because he 
was one of the persons who participated in the establishment of the European 
Patent Convention, in which the protection of a plant variety by a patent was 
excluded in order to avoid double protection. The reason for avoiding such 
double protection was that it was thought that to allow it would have placed a 
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great burden on the general public and would have endangered and jeopardized 
legal security. Dr. Mast recalled that, when granting a patent or a plant 
variety protection certificate, States were granting an exclusive right, some
times called a monopoly. There were other cases in law where States granted 
exclusive rights. Dr. Mast cited as an example the fact that in most UPOV 
member States there were authorities which registered the transfer of title in 
real property or registered mortgages. He could not imagine that a State 
would maintain two offices, completely unconnected with each other, which were 
given the function of registering a transfer of title in real property or for 
example a mortgage, and that it would simply leave it to the interested persons 
to choose which office they wished to go to. Similarly, Dr. Mast did not see 
how it could be possible in the field of intellectual property that, for plant 
varieties of the same species, that was for plant varieties that competed in 
the market place, two rights of practically the same type could be registered 
by two different offices. It had been the intention of the European Patent 
Convention, when plant varieties were excluded from patenting, to prevent the 
legal insecurity that would derive from such a situation, and it was not only 
the European Patent Convention that excluded plant varieties from patenting. 
There were also some 15 to 20 national laws, adopted by national parliaments, 
that so excluded them. 

Dr. Mast declared that he could not see any justification for the request 
that such double protection should no longer be excluded. Plant varieties, 
however created, could be protected under the UPOV Convention. He simply 
could not see any reason why there should be two different offices following 
two different laws, two different legal procedures and having two different 
states of the art to consider, offices that applied different testing methods 
for the grant of legal titles that would have a different scope of protection. 
Dr. Mast wondered how a licensee, be he seedsman or grower, would know what to 
do if confronted with two different types of rights in the same field. Such a 
situation seemed to Dr. Mast to be unacceptable, and he could not understand 
how AIPPI and also other circles could hold the view that such double protec
tion should now be admissible. He knew that, as Dr. von Pechmann had said, 
under some laws different types of intellectual property protection were 
granted side by side for the same subject matter. The German utility model 
and the German industrial patent were often cited as examples. Dr. Mast 
remembered well, however, that that legal situation in the Federal Republic of 
Germany had never been considered to be a very happy one and that efforts had 
been made to improve the situation. He therefore thought that it would not be 
possible to go to fifteen or more parliaments and ask them to replace the 
present clear rules on the demarcation of the two fields with a rather loose 
provision with unclear consequences. 

Dr. Mast referred to the frequent assertions that there were a number of 
open questions that had to be solved. He wished to make it clear that all 
those open questions were questions of patent law. He was not aware of any 
open question under plant breeders' rights law. Although the plant breeders' 
rights system was a simple system it fulfilled its purpose perfectly, without 
leaving open questions. When comparing the situation existing under the plant 
breeders' rights system with the situation under the patent system, as had 
been done in UPOV, and in particular in the Subgroup chaired by Mr. Schlosser, 
very clear answers had always been found in relation to the plant breeders' 
rights system while, as far as the patent system was concerned, there had been 
a number of open questions. The document prepared for WIPO by Dr. Straus of 
the Max Planck Institute for Foreign and International Patent, Copyright, and 
Competition Law, which had been mentioned by Mr. Schlosser earlier, listed a 
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number of those problems. That study contained about 40 paragraphs of problems 
but again they were all problems of patent law and not of plant variety 
protection law. UPOV, of course, had reasons to be concerned about those open 
questions in the patent system. For UPOV it was like living in a house when 
the neighbouring house was endangered by fire. 

92. Mr. Skov (Denmark) said that he fully agreed with the reference by 
Mr. Schlosser, in his opening speech, to the fact that there were many good 
qualities in the UPOV Convention. Mr. Skov wished firstly to mention Article 
5(1) which allowed the farmer to save his own seed and to use that seed to 
produce animal fodder or material for human consumption, for milling, for 
baking, for other industrial purposes. Those were all important economic 
activities. He also wished to mention Article 5(3), which allowed the use of 
a protected variety for further breeding. He wished to underline that in 
those cases the breeder had no say and the ordinary farmer, the ordinary 
grower, could do just what he liked. Mr. Skov also wished to say that he 
thought that it was a good thing that the UPOV Convention was a matter for the 
Ministries of Agriculture, which were responsible for agricultural and horti
cultural policies. During the summer the Governing Board of the Nordic Gene 
Bank had discussed the question of the patenting of plants produced by means 
of biotechnology. That Board had transmitted a statement to the five Minis
tries of Agriculture of the Nordic countries. Mr. Skov said that he did not 
wish to bother participants with the whole text but that he would just read 
out the conclusion: 

"Not being able to deny that it might be reasonable to ensure to an 
enterprise which has created a valuable new gene by means of biotechnol
ogy an adequate remuneration, the Governing Board of the Nordic Gene 
Bank recommends that the problems be subject to a study in depth, pre
ferably if possible on an international basis of the possibilities to 
ensure to other persons than the patentee the right to use plants 
created by genetic engineering for the purposes of further breeding and 
other activities which the UPOV Convention allows and at the same time 
ensure to the enterprise having performed the genetic engineering an 
adequate remuneration." 

93. Mr. Fikkert said that he would like to underline what had been said by 
Dr. Mast. In Mr. Fikkert' s opinion, Article 2 (1) of the UPOV Convention did 
not say anything as to whether an industrial patent could be applicable to a 
plant variety or not. Article 2(1) simply said that protection granted under 
the UPOV Convention could be granted in the form of plant breeders' rights or 
of what was called in the United States of America a plant patent, and that 
both forms should not be available for any one species since that might cause 
confusion for the public. Mr. Fikkert noted that it had been said during the 
discussion that the UPOV Convention had been designed and established for 
classical breeding methods and that other breeding methods were now becoming 
available. He did not agree with that statement and believed that the UPOV 
Convention had been designed for plant breeders regardless of the methods they 
used. For Mr. Fikkert the essential question was whether there was any reason 
to grant some breeders a right according to the UPOV Convention and others a 
right according to patent legislation. He did not see why breeders should be 
granted a different scope of protection just because the breeding method was 
different. 
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94. Mr. Denton thought that one must first look at what was protected and 
not at who was protected. What was protected under the UPOV Convention was 
quite simply a variety and that was basically what a farmer bought. For 
Mr. Denton the question whether in certain circumstances it was possible to 
protect a variety by some other system or in some other way was immaterial. 
He believed that breeders as a whole were happy with the existing protection 
system for varieties. Biotechnology, however, did not necessarily in a work 
sense, in an investment sense, end up with a variety. It ended up with some
thing new which could be utilized in the production of a variety, perhaps 
directly, perhaps indirectly, perhaps by the utilization of the new technology, 
perhaps by the taking of the product of the new technology and by applying 
classical breeding methods to that product. It therefore seemed to Mr. Denton 
that there were two systems that could generally run quite happily in parallel 
but could not necessarily run in parallel in an equity sense at the present 
time unless something was created as a bridge to join the two operations 
together. Mr. Denton believed that he could go along exactly with what 
Mr. Skov had said. It was quite unrealistic to expect commercial money to be 
invested in research which would cost many millions, in whatever currency 
being used, to produce something which could be taken and utilized freely by 
everybody else, and perhaps not by the actual inventor himself because he did 
not happen to have the particular skills to transfer his invention into a 
variety. Unless appropriate mechanisms were found, one was bound in fact to 
get under those circumstances a closed shop. The question that then arose was 
what the bridge should be. Mr. Denton was sure that breeders as a whole in 
the international organizations would be exactly in accord with what Mr. Skov 
had said, namely, that when there was a patentable process or a patentable 
gene that could be utilized, whether it was a new gene or a new expression of 
genes, then they would want access and they would be prepared to pay for that 
access. Mr. Denton said that he had been convinced by an extremely interesting 
paper that had been distributed by Dr. Straus that whatever breeders might 
think the processes and the products of biotechnology were going to be pat
ented. Mr. Denton therefore believed that efforts had to be directed to 
working out what the bridge should be and how it was to be constructed. He 
thought that that was primarily a legal question and he was not particularly 
conversant with legal problems. As a representative of a breeder, however, he 
could say that it was essential that the problems were overcome because if one 
was going to keep anything of the essence of the UPOV Convention and the 
freedom of access that breeders wanted, and at the same time ensure a suffi
cient return for any new inventor, then that bridge had to be created. 

95. Dr. Freiherr von Pechmann wished simply to make two observations. 
Dr. Mast had interpreted the concept of double protection altogether in the 
meaning of parallel protection. However, the AIPPI paper referred only to 
what was stipulated in Article 2 of the UPOV Convention and had already been 
undermined by the new Article 37. That latter Article constituted, at least 
for new States, an exception in favor of protection under two types of rights. 
That was already clear from the title of the Article. The AIPPI committee had 
therefore followed the lines of Article 37 in demanding that the prohibition 
of double protection should no longer be maintained. What had emerged from 
the discussion on the concept of "double protection" went further, however, 
than what had been said in the paper. He wished to make a second observation 
in respect of what had been said by Mr. Skov. The opinion of Mr. Skov had at 
least changed somewhat from the opinion he had presented two years earlier. 
He had said at that time, he seemed to remember, that Article 5(3) constituted 
the heart of the UPOV Convention. Today, however, Mr. Skov had said that it 
had been clear to him, together with the other gentlemen participating in the 
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discussion, that compensation for the use of plants produced by genetic 
engineering for new breeding work could be considered. He believed that if 
emphasis had not been laid so heavily and repeatedly on the provision of 
Article 5 ( 3) as the heart of the UPOV Convention, the demand for patent pro
tection might not have arisen to the same extent as was now obviously the 
case. He wished simply to recall the discussions that had taken place both in 
WIPO and in the literature. Articles on the subject had repeatedly pointed to 
the fact that a variety could simply be used without problem or further 
improvements, which had therefore reduced the attractiveness of plant breeders' 
rights for genetic engineering breeders. If it were possible to find a solu
tion, by a change in the provision as hinted at by Mr. Skov, that would pos
sibly go a long way to allaying the fears obviously felt by the genetic engi
neering breeders. 

96. Mr. Rayon said that he would like to fully support the intervention of 
the representative of COMASSO and would like at the same opportunity to take 
up parts of two previous interventions, namely, those of Dr. Mast and 
Mr. Skov. Dr. Mast had said that in the Munich Convention new plant varieties 
had been excluded from patent protection on the grounds of so-called legal 
security, maybe because it had been thought patents would give too strong a 
protection. Mr. Rayon thought that the main reason why they had been excluded 
in the Munich Convention was that the UPOV Convention had been at a very early 
stage of development. Exactly what was going to happen in the various member 
States of UPOV had not been known. Also, one should not forget that two 
States that participated in the establishment of the Munich Convention, namely, 
France and the Federal Republic of Germany, had not followed Article 53 of the 
Munich Convention but had, on the contrary, accepted the principle of patent
ability of new plant varieties when such plant varieties belonged to species 
not yet covered by plant breeders' rights legislation. 

Mr. Rayon said that, in the context of the scope of protection, he would 
like to refer to WIPO document BioT/CE/I/3, which he had found very inter
esting. He had been surprised to read in paragraph 15, in a declaration made 
by UPOV, that plant varieties had been protected under the UPOV Convention 
rather than by patents because in the UPOV Convention there was "a more limited 
protection than that given to patents because of the special nature of plants 
and the use made of them in agriculture and horticulture." It seemed, when 
one read that paragraph, that one should think that the scope of protection 
for plants should be more limited. Further on, in paragraph 48, when it had 
been shown, probably after some discussion, that some people were perhaps even 
in favor of protecting plant varieties by patents, it was stated: "In this 
connection, the view was expressed that, if the extent of protection available 
under the UPOV Convention was found to be insufficient to encourage the neces
sary investment in biotechnological research and development in relation to 
plant varieties, then, rather than seeking to correct the situation by the 
patent route, consideration should be given to using the opportunities that 
exist under Article 5(4) of the UPOV Convention to grant a more extensive 
right." There seemed to Mr. Rayon to be a very large discrepancy between 
those two paragraphs. On the one hand it was said that plants should not be 
protected by patents because patents gave too strong a protection; on the 
other hand, when breeders turned to patents precisely because they wanted 
stronger protection then they were told that they did not need to do that 
because UPOV could also give them stronger protection under the Convention. 
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Mr. Royon then said that he had noted from Mr. Skov's intervention that 
it was stated in the conclusion of the study group in Denmark that a patented 
gene should be free for breeders for further breeding. CIOPORA fully agreed 
with that and had said so before in its interventions. Then Mr. Skov had 
added "and for other activities that the UPOV Convention allows." Mr. Royon 
did not fully understand what Mr. Skov had meant by those words. When one saw 
the kind of loopholes that existed in the protection available under the UPOV 
Convention, one could understand that people working in the field of biotech
nology did not accept that their patented genes should be freely utilized for 
such other activities that the UPOV Convention allowed. In the opinion of 
CIOPORA the UPOV Convention allowed too many things which the breeder could 
not control. 

97. Mr. Skov thought that he had said quite clearly at the outset that the 
UPOV Convention allowed the farmer to use his own seed and to produce animal 
feed, foodstuffs for human consumption and products for industry. That was 
what he had meant. Those activities must be allowed and he believed that the 
UPOV Convention was quite clear in that respect. Article 5(1) said that the 
scope of the Convention extended to the production of propagating material, 
and the offering for sale or sale of propagating material as such. 

98. Dr. Gunary (ASSINSEL) said that when the ASSINSEL presentation was made 
it had been stated that there was not a consensus view within ASSINSEL. 
Dr. Gunary stressed that although he was speaking as an ASSINSEL delegate he 
was perhaps speaking more from the United Kingdom point of view. 

The UPOV Convention was an instrument to protect plant breeders' rights. 
Plant breeders should recognize that in seeking to protect their intellectual 
property they should, at the same time, appreciate that people who invented 
new genes should have an equal right to protect their property. It also 
seemed to Dr. Gunary that it was perhaps unreasonable to ask for the free use 
of a variety containing a new gene without allowing for some sort of compensa
tion to the individual or the company that had invented or identified that 
gene. It therefore seemed to him that one should be looking for a system of 
legislation that was somewhat different both from the existing patent legisla
tion and from the existing plant breeders' rights legislation. Dr. Gunary 
said that he had been very pleased to hear that discussions were taking place 
between WIPO and UPOV because it seemed that one should perhaps recognize that 
one was dealing with very new technology and one should therefore think care
fully and plan a system of protection that took into account the needs of all 
inventors to get an appropriate reward for their inventions. The U.K. group 
felt that protected processes and protected genes should perhaps be available 
to breeders under licence and that, in order to allow the original inventor a 
reasonable return, there should perhaps be a period of monopoly. A further 
point, which was a very technical point but which Dr. Gunary thought just had 
to be considered, was what was a gene. Molecular biologists considered genes 
in terms of base sequences. It was perhaps possible to consider patenting a 
sequence but only inasmuch as it only was possible to patent something if it 
was useful. In practical reality a sequence might or might not express itself 
in the plant and some consideration would have to be given in the legislation 
to thinking through that somewhat complicated sequence of events. 

99. Dr. Mast again pointed out that double protection had been prohibited 
for the reason that protection within the same genus and species by means of 
plant breeders' rights and patent law would jeopardize legal security and 
constitute too heavy a burden for the overall economy. He considered that the 
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situation had changed and that the example of legislation in France and 
Germany, under which patent protection was still admitted where plant breeders' 
rights had not yet entered into force, proved the intentions of the European 
legislator and of the legislators in individual European and other States. He 
observed that he had in fact wished to raise a different question. Since the 
discussions were turning towards the question of the alleged difference in 
scope of protection, he would like to hear from Dr. von Pechrnann whether it 
was indeed true that the scope of protection under a patent was greater in 
that respect than under plant breeders' rights. If an industrial patent was 
granted for a wheat variety and the patentee sold the wheat variety to a 
farmer, could the farmer then no longer use that wheat variety for producing 
further seed for himself for the following crop year? He also had a further 
question. It was frequently said that Article 5(3) constituted a particularity 
of the UPOV Convention. It would perhaps be a good thing for UPOV if such 
were the case. However, he was not so sure that the legal situation under 
patent law was any different. He wished to take the hypothesis of a wheat 
variety having been produced with the use of a highly valuable patented gene. 
Subsequently, a bag of seed of that wheat variety was sold. Was it not the 
case that, as of that moment, the rights under a patent were exhausted in 
respect of further utilization of the quantity of seed involved? If the 
purchaser then used the wheat variety to produce a further wheat variety which 
continued to possess the advantages achieved by means of that valuable gene, 
but otherwise constituted an altogether different, morphologically distinct 
variety, would that new variety come within the scope of protection of the 
initial wheat variety after all? He wondered whether all the participants had 
not so far based themselves on erroneous assumptions as regards the differing 
scope of protection under plant breeders' rights and patents. 

100. Dr. Freiherr von Pechrnann commented that Dr. Mast had raised a most 
difficult question. He believed, and that was indeed the most general view, 
that plant breeders' rights, contrary to patents, involved no dependency. 
Patents on the other hand afforded protection for the industrial exploitation 
of an invention and also for further development if such development was 
itself patentable. However, where the new development still comprised the 
features of the original invention, with the addition of new features, such a 
patent remained dependent on the initial patent. He wished to give a quite 
simple example. The first inventor who made a winter tyre with a knobbly 
tread obtained a patent worded as follows: "Pneumatic tyre characterized by 
the fact that the tread comprises knobs." A second inventor then arrived and 
inventively added metal studs. He then obtained patent protection for his 
studded tyre. As long as he equipped the patent knobbly tyre with his studs, 
he remained dependent on the consent of the knobbly-tyre patentee and could 
only exploit his invention commercially if the owner of the knobbly-tyre 
patent gave him a license. That was a ruling that, as far as he was aware, 
was to be found in patent law throughout the world. Under Article 5(3) of the 
UPOV Convention, however, he would be free to act since he would have created 
a new tyre that comprised the additional feature of studs. That principle 
meant that he would not be dependent on the dominating earlier title of pro
tection. Those were the problems that had been mentioned by the breeders with 
whom he had discussed the question and in respect of which they had expressed 
some concern. 

101. Dr. Mast held the comparison to be somewhat lame since the manufacturer 
of the tyre equipped with studs had first to manufacture the other tyre, that 
was to say the knobbly tyre, which he then fitted with studs. He had thus to 
reproduce the first invention. The comparison dealt with the field of non-
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living material, that was to say material that did not reproduce itself, 
whereas the ruling in Article 5(3) of the UPOV Convention had been established 
in respect of living material. Special principles had to apply to living, 
self-reproducing material since the whole basis was a different one. In that 
field there existed absolutely no generally recognized patent doctrine. All 
questions were as yet unanswered. It was perhaps useful for those matters to 
be regulated. So far neither the courts nor the legal writers had done so. 
He in no way wished to deny that Dr. von Pechmann could well be right in his 
legal views: he simply wished to note that the question of how far the prin
ciple of exhaustion extended in the case of self-reproducing material was as 
yet completely open. A fundamental examination had yet to be carried out. 

102. Dr. Freiherr von Pechmann wished to add one point: it had been said 
that the protection of a manufacturing process by means of a patent raised no 
problems. However, as a result of the fact that protection for a process also 
afforded protection to the product of the process, questions arose that were 
indeed very problematic. The question had to be posed whether the owner of a 
process patent could not already claim protection for the final product, thus 
indirectly constituting protection for the product. Experience had already 
shown in the case of chemical compounds that the product of the process had 
obtained product protection, or even the chemical compounds involved, where 
they had been manufactured in accordance with the process in a foreign country 
where there was no patent protection. Importation into a country in which 
process protection existed therefore constituted an infringement of the process 
patent despite the fact that the compound itself had been manufactured abroad. 

103. Mr. Royon wished firstly to point out that CIOPORA was still in the dark 
as far as its stance on that problem was concerned, but that nevertheless he 
wished to add a general comment to the debate in respect of the example quoted 
by Dr. Mast. It seemed to Mr. Royon that a researcher who had isolated a 
gene, for example a resistance gene to certain wheat diseases, and the gene 
was patented, should receive remuneration and should be able to commercially 
exploit his patent where the gene was incorporated in plants that were not 
protected, plants in the public domain, and contributed an economic gain to 
those plants. Where a gene was incorporated into a variety that was sub
sequently improved by a further breeder and such variety was possibly covered 
by either a patent or by plant breeders' rights, it seemed to him that there 
was a need to permit some remuneration to the person who had isolated and 
patented the gene. The question for Mr. Royon was the extent to which initial 
access to the gene was authorized and therefore whether compulsory licenses 
had to be provided for or not. Likewise, the question of dependence referred 
to by Dr. von Pechmann also arose since that represented exactly the case of 
patents of improvement. Mr. Royon believed that the concept of patent of 
improvement had to be taken as a basis and that certain specific solutions had 
to be looked for. 

104. Dr. Leenders noted that Dr. Mast had referred to the theory of exhaus
tion. At the last session on the subject within the framework of UPOV 
Dr. Leenders had objected to applying that theory because in his view it was 
not applicable. That theory meant that someone who sold a protected product, 
for instance to another country, could not, after he had received his royalty 
in the first country, ask for a further royalty on that sold product. The 
theory did not mean that someone who acquired that product had a free ticket 
to produce the protected product. 
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105. Mr. Fikkert remarked that it had been suggested by some speakers that a 
genetic engineer should be able to get his proper protection and, of course, 
he agreed with that. If one believed in the instrument of intellectual prop
erty rights as an incentive for the creation of inventions or varieties then 
one could not do anything else but agree with such a statement. Mr. Fikkert 
was not very worried about an invention of say a chemical compound being pro
tected in the way the inventor liked best. The problem would arise when his 
invention was a plant variety, either as the result of a technique or because 
his product had been incorporated in that variety. Mr. Fikkert believed that 
from that moment on the inventor was a plant breeder. He had raised the ques
tion before why such a person should enjoy a different right, a different 
protection from the breeder living next door to him who was what was called a 
classical plant breeder. He had not yet heard why such a discrimination would 
be justified. Mr. Fikkert also thought that one should bear in mind that the 
protection provided for in the UPOV Convention was the best feasible protection 
at the time and he believed that it still was. The so-called loopholes in the 
protection provided for by the UPOV Convention were there for social or polit
ical reasons. Even if one could find a justification for discrimination 
between plant breeders because the one bred according to the classical methods 
and the other followed a new method, one would have to take into account the 
resistance from the political side against the scope of protection offered by 
patents. Mr. Fikkert said that he wished to recall the discussions regarding 
patents for pharmaceutical products, for medicines. They were something to be 
kept in mind. 

106. Dr. Lange (ASSINSEL) first observed that he did not wish to take a 
stance on the individual legal questions that had been discussed. He had, 
indeed, already once had the opportunity in that forum of explaining his views 
on drawing the line reasonably between patent law and plant breeders' rights 
law. He wished in fact to comment that the whole discussion seemed to him 
rather odd since what were being discussed with UPOV were problems that did 
not in fact concern UPOV but in reality patent law alone. He wished to give a 
number of examples. The meeting had spoken of the prohibition of patent 
protection for plant varieties. That was a ruling to be found in the European 
Patent Convention, in Article 53 (b), and not in the UPOV Convention. There 
had been discussions on questions of scope of protection. That was not a 
matter for the UPOV Convention, but concerned the scope of protection under a 
patent. Likewise, matters of exhaustion were not questions concerning plant 
breeders' rights, but also in fact matters of patent law. He had gained the 
impression that the difficulties that repeatedly arose in connection with 
biological material were being transferred to a field in which those particular 
difficulties did not exist, since UPOV possessed a well-adapted, tailored 
system of protection for biological material. The conclusions he drew from 
the debates were that some of the things that were being demanded would in 
fact require statutory amendment essentially of concern to patent law. In 
that respect, he wished to point out again that the plant variety protection 
law had achieved a very reasonable balance in view of the overall background 
of agricultural policy. And even if there were a wish to remove Article 53(b) 
from patent law or to consider other amendments to the law which would perhaps 
be necessary to introduce that which had been advocated at the meeting, he 
nevertheless wished to remind the meeting that all those concerned would be 
exposed to the criticism that had in fact already been levelled against mono
poly rights in the area of foodstuffs and in relation to genetic resources. 
It was certainly no service to the whole of industrial property for extended 
rights to be demanded and thus give cause for all those criticisms. He wished 
again to support Mr. Fikkert in his view that there was in fact no argument in 
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favor of calling for the alleged stronger protection since the argument of 
much higher investments that was frequently heard merely represented an argu
ment of degree. Of course, great expense was involved in genetic engineering. 
But there was no fundamental difference with tradi tiona! plant breeding. 
Breeders likewise invested considerable funds in traditional agricultural 
plant breeding and also had to accept the fact that a plant variety that had 
cost perhaps 10 or 15 million marks could be further utilized in breeding. 
His personal conclusion could only be that the solution was not to be found in 
the legal area but in fact in the practical area. Practical solutions should 
be sought. Plant breeders should sit down together with firms involved in 
genetic engineering and work out reasonable private settlements. He believed 
that to be the best way of solving the problem. 

107. Mr. Schlosser said that he was going to exercise the Chairman's preroga
tive of attempting to sum up what had been discussed so far. In so doing, he 
did not mean to end the debate but simply to give it as much focus as possi
ble. He thought that a general conclusion had been reached that plant 
breeders' rights had a very definite role to play in the protection of new 
varieties. Those who had spoken about concerns under Article 2 ( 1) and the 
possibilities for patent protection had nevertheless acknowledged the role of 
the UPOV Convention in the protection of plant varieties. In some cases, 
however, breeders had pointed out the fact that patent laws authorized or 
could be modified to authorize protection for plants and that created the 
problem under Article 2 ( 1). The breeders, as Mr. Schlosser had understood 
their position, had not suggested that there should be duplicate protection, 
i.e. that any particular variety should be protectable both under breeders' 
rights and under the patent system. Rather, they had suggested that there 
should be an alternative or a choice. In some cases, patent rights seemed 
more amenable to their needs, in other cases breeders' rights seemed prefer
able. Mr. Schlosser believed that breeders were asking the member States to 
allow them to make the choice. 

Mr. Skov, among others, had pointed out that there was a risk if patents 
became the predominant form of protection for plants that some of the public 
interest safeguards incorporated in the UPOV Convention might not be applied 
by patent administrations or be applicable under the patent law. 

Mr. Fikkert, among others, had pointed out a seeming discrepancy in the 
case of genetically engineered plants. If a plant was bred by tradi tiona! 
breeding methods, that was cross breeding over many years and many plant 
generations, it was very hard to describe what had happened when you applied 
for a patent. In fact, even a very accurate, a very detailed explanation as 
to how that plant had been bred would not necessarily enable the plant to be 
produced again and for that reason it might be impossible, for traditionally 
bred plants, to satisfy the patent disclosure requirements. It was far easier 
to describe the breeding of a genetically engineered plant and that produced 
what Mr. Fikkert was concerned about, namely, the possibility that both forms 
of protection could be available for genetically engineered plants but only 
breeders' rights would be available for traditionally bred plants. Mr. Fikkert 
had asked if that was fair. 

Finally, the discussions had touched on the inevitable gene question. 
Patent laws seemed to permit the patenting of genes as chemical compounds. 
Since they were patentable as chemical compounds, they followed the rules of 
patent protection. Therefore, if someone developed a gene that introduced 
drought resistance into a variety, there was a very good chance that that gene 
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would have applicability not only in that variety, e.g. a wheat variety, but 
in corn, barley, oats and rye as well. It could have a wide applicability and 
a wide applicability meant bigger royalties for the patent owner, and that was 
what patent attorneys thought he should be entitled to. Breeders' rights 
offices on the other hand questioned whether there should really be that 
expansive a "monopoly". They questioned whether that drought resistance gene 
and the royalties for it should not be limited to the species or the variety 
for which it was bred. Mr. Schlosser saw another question about genes and 
that was the applicability of the patent law doctrine of first sale. Under 
all patent laws once a patented object was sold, control over it was lost. It 
belonged to the person who had bought it. That doctrine, however, had always 
been applied to inanimate objects. It applied to lasers, to bicycle gears, to 
chemical compounds, to lots of things, but it had never been applied to pat
ented items that reproduced themselves. As the item reproduced itself the 
question arose whether the first sale doctrine applied or whether each succes
sive reproduction of that patented material gave rise to further royalties for 
the patent owner. That seemed to be an unanswered question that concerned 
Mr. Royon and Dr. Mast, among others. 

Mr. Schlosser then invited Dr. Kley to take the floor. 

108. Dr. Kley (ASSINSEL) wished basically to state the position on certain 
items from the point of view of the practical breeder. The first point was 
that of the argument, repeatedly put forward, that the investment and cost of 
genetic engineering measures were so high that allegedly more extensive patent 
protection had to be introduced. It had been said on the previous day that 
patents were needed for varieties that had been created by genetic engineering 
and then it had been literally said that there were parties that had invested 
hundreds of millions and it was feared that those investments would not be 
amortized. He wished to go along with what was said by Dr. Lange on the 
previous day. He agreed with Dr. Lange that the injection of capital and the 
costs that were incurred constituted a matter of degree in relation to the 
legal problem dealt with and not an essential problem. His view was that 
costs could change and the question then arose whether it was wished to amend 
the UPOV Convention and amend the Patent Convention simply because genetic 
engineering happened to cost a relatively large amount of money for the time. 
When he was still a young man, it had been said that a firm was obliged to 
grow in order to afford the large-scale computers. Today, however, everyone 
had a personal computer on his desk and small firms were flourishing. Ten 
years ago, it had been said--he was speaking from personal experience--that 
rape breeding could only be undertaken by large-size firms in the future, 
since the apparatus needed to equip a laboratory and the analysis technique 
were so expensive that small breeders could no longer afford them. However, 
today, small people, of which he was one, were still rape breeders and were 
producing good varieties, since analysis techniques and methods had been so 
simplified that the costs could be borne by small firms as well. He was not 
pretending to forecast that genetic engineering would become so cheap and so 
inexpensive that it could be applied by the smaller firms. However, it was 
well known that, for instance, tissue culture had been very expensive some ten 
years previously, and that today, small firms could already apply cell culture 
and were indeed able to bear the costs. He considered that costs were a 
relative matter and in no way justified changing the whole proven legal system. 

He then wished to ask further questions of those who had said that they 
wanted their patent to pay for itself. What was the genetic engineer paying 
to the conventional breeder who had produced a variety using conventional 
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methods? What was he paying for the permission to insert the gene he had 
found into an existing variety for which plant breeders' rights existed? To 
be quite frank, he was paying nothing. Logically, that situation had therefore 
to be altered. Indeed, without the utilization of the existing variety, the 
effect of the genetic engineers' work was reduced to nought. 

He still had a third problem: what would in fact happen when a breeder 
using conventional methods achieved the same results as a breeder using genetic 
engineering methods? Perhaps he should give a practical example: ten years 
ago a breeder had begun to produce a variety by means of interspecific crossing 
and to create a new genome. So far that aim had not been achieved. Then 
along came a genetic engineer who said that the aim could be achieved in four 
years perhaps. Four years later, the breeder working with conventional methods 
and the genetic engineer achieved the same result. He wished to ask the 
experts whether they would give one breeder a patent and thus permit the 
breeder to amortize his work by means of the patent, and also give him the 
possibility of preventing others from using the variety, without his license, 
for the breeding of further varieties? Was the other breeder, who had worked 
by conventional methods, to be protected under the UPOV Convention? Was his 
breeding work to be used by other breeders, including the genetic engineer, 
who inserted his gene into it, and was the plant breeder not to receive any 
license payment in return'? As could be seen, it was meaningless to make a 
methodological difference between conventional methods and genetic engineering 
processes. Indeed, in ten years' time, genetic engineering processes would 
also constitute conventional breeding methods. That had always been the case, 
ever since plant breeding had been undertaken. However, some people were 
still rather new in the business and had not become aware of that fact yet. 
He finally, therefore, wished to put the following question: was it intended 
to change everything--the whole tried-and-trusted arrangement--without neces
sity, was it intended to demand patents for varieties bred by means of conven
tional methods? He believed that it was all an illusion and the question was 
whether in fact it was wished to change all that. He believed that the UPOV 
Convention currently contained the optimum compromise between the protection 
of private intellectual property derived from plant breeding and public 
interests. In that context, he wished to remind the meeting of a further 
fact. Did anyone genuinely believe that in today' s political world he had 
even the slightest chance of achieving an amendment'? The securing of genetic 
resources had been mentioned and he reconunended all of those who wished to 
initiate an amendment of the UPOV Convention and an amendment of the European 
Patent Convention to urgently study in detail the political stances adopted by 
the various States in respect of access to plant resources, as expressed 
within the FAO. If one studied those public declarations of the political 
intentions of the States, one was obliged to conclude that there was no point 
at present in wanting to change anything whatsoever. His advice was to keep 
what already existed, an optimum compromise, and to endeavor to use it in an 
optimum way. 

109. Dr. Troost said that he agreed with the speaker who had stated that the 
UPOV Convention and national legislation based on it had been very useful for 
agriculture, for horticulture and for the breeders of new varieties. Dr. Troost 
did not think that the UPOV Convention was an antique that should be sold off 
at some auction. A lot of experience had been gained in the 25 years since 
the UPOV Convention had been adopted and it provided a certain equilibrium 
between the interests of agriculture and horticulture on the one hand and the 
interests of breeders on the other. Dr. Troost did not wish to say that 
revision or amendment of the national laws and of the UPOV Convention would 
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not be useful. For instance, when one spoke about the scope of protection, 
which he recognized was another point on the agenda, and the problems of the 
influence of gene technology, he was of the opinion that it would be useful 
and also good for the breeders if, in a way, their rights could be extended, 
for example in the case of tissue culture. If the results of modern gene 
technology were going to influence the work of the breeder then the UPOV 
Convention and the national laws would have to be changed. Dr. Troost believed 
that the inventor of a gene also had a right to get enough payment for the 
work he did. That did not mean that the patent law had to be extended to the 
variety as such. There should be a limitation of the protection for a man-made 
gene and a variety as such, in so far as it was used for the production of 
agricultural and horticultural crops. Crop production did not constitute a 
remaking of a protected gene, but rather the reproduction of a variety of 
which a gene was a part. Dr. Troost believed that it had been very wise at 
the time the UPOV Convention had been prepared that the freedom to use pro
tected varieties for further research had been provided for. That was some
thing that was very profitable for the users of varieties as well. AIPH really 
preferred breeders' rights and saw no fundamental difference between the 
results of classical breeding methods and the results of genetic engineering. 

110. Dr. Mast said that he wished to refer to the point made earlier by the 
Chairman in his summary of the discussions. Mr. Schlosser had said that the 
breeders seemed to prefer a solution under which they would have an opportunity 
to choose either patent protection or breeders' rights protection for their 
varieties. Dr. Mast said that he had already expressed his views. He believed 
that such a solution was not possible. Dr. Kley had dealt with the question 
quite clearly and had mentioned one case that showed that, in the interest of 
legal security, it was not possible to have two systems side by side. 

Dr. Mast also thought that Dr. Troost was right to say that the scope of 
protection of patented genes was still a question of great importance. It was 
still an open question how far the scope of protection went, whether it 
extended only to the plants into which the gene was introduced, to the first 
generation of plants developed from those plants by means of multiplication or 
also to the next and following generations. Dr. Mast was aware of certain 
rules developed by the patent law jurisprudence, but that concerned in general 
inanimate matter. Dr. Mast noted that another point that Dr. Kley had men
tioned was the connection with the discussion on genetic resources. Dr. Kley 
had also asked what the genetic researcher paid to the owner of the variety 
from which he took the material. The question was asked in other circles, 
what was paid when genetic material was taken from developing countries and 
used. In Dr. Mast's opinion those were questions that should not be over
looked. 

111. Dr. Hi.ini (ICC) stated that he was at the meeting as the observer from 
the International Chamber of Commerce. Having heard the discussions, it 
seemed to him that the question of the very considerable capital investment in 
present-day research made increased protection necessary. However, he did not 
wish to make the question of capital investment a function of whether develop
ments were achieved by means of genetic engineering or by traditional methods. 
It was simply a fact that research in those fields had to be intensified and 
that was indeed only possible if increased protection were afforded. Such 
protection could be achieved, in his view, by measures such as those proposed 
by AIPPI, i.e. giving the possibility of choosing between patent protection 
and plant breeders' rights. A further possibility was possibly to reflect 
again on Article 5(3) of the UPOV Convention. He then wished to add a word in 
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respect of free research, i.e. the use of existing material for research 
purposes. He believed that that was also altogether legitimate under patent 
law. Anyone could conduct research on the basis of existing results whether 
they were protected by a patent or not. It was of course a different matter 
if the results of such research were subsequently to be exploited commer
cially. The question then arose, as had already been heard in the meeting, 
whether certain kinds of license, licenses of right or compulsory licenses, 
should be provided for in such cases. Finally, he wished to make one more 
comment on why genetic engineering methods deserved preference over conven
tional methods. He believed that to be a matter of mistaken terminology. It 
was not a matter of conventional or non-conventional methods but simply whether 
something was reproducible, whether the teaching that the breeder could give 
was reproducible or not. In the case of genetic engineering, the results were 
such that teaching could be given as to how a specific gene could be repeatedly 
inserted into a unit of plants, or a family, or perhaps also a genus. That 
could be done repeatedly, whereas in the case of what was known as conventional 
breeding methods, there existed simply an isolated result that could not be 
further varied. In that way, genetic engineering processes were to some extent 
more valuable since they were reproducible. 

112. Mr. Fikkert said that he wished to make just one small remark. The 
discussion was not about protection of methods or processes but about protec
tion for a product or a plant variety. The UPOV Convention was designed to 
provide for protection of plant varieties. In Mr. Fikkert 1 s view a plant 
variety that had been created by what was currently called classical methods 
was just as reproducible as the genotype created by biotechnological means. 
He saw no difference in that respect. 

113. Dr. Leenders said that he wished to refer to the intervention of the 
representative from the ICC, which he had found very interesting. If one 
studied historically why special legislation existed in many countries one had 
to go back to the situation in the countries in which plant breeders 1 rights 
legislation had first been established. The main factor had not been the 
public interest but that the reproducibility of plants could not be guaran
teed. Industry did not at all like the thought of having plants protected by 
patents because that would have provided a precedent for industrial inventions 
where everything had to be 100% and not just 99. 5% reproducible. It was a 
matter of fact that industry itself at that time did not want sexually repro
duced plant varieties to come under the patent system. 

114. Mr. Winter (COMASSO) wished to make a few comments on the points men
tioned by the preceding two speakers in respect of reproducibility. 
Dr. von Pechmann had on the preceding day quite dogmatically stated that that 
point was settled. He had said that it had become possible by means of 
genetic engineering to achieve reproducible plant breeding and results of 
plant breeding. He was not so sure whether that was true, for it seemed to 
him that at most a product could be reproducible, that was to say the gene, 
which indeed could be patentable if certain conditions were fulfilled. Whether 
the fact of inserting a gene into a plant meant that a variety would immedi
ately occur, was open to question. That fact had been briefly mentioned on 
the previous day and had to be emphasized once more. If it were assumed that 
a variety had indeed arisen, then it did not seem to him altogether sure that 
the result would be reproducible in all cases. He therefore wished to recom
mend prudence in using hypotheses as a basis for concrete demands. He would 
have preferred to go the opposite way by examining and discussing the problems 
that had been mentioned in the discussions by both practical breeders and 
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those with more of a patent law background and then to decide once that had 
been done on a solution. He in fact referred to what the President had said 
in his introduction. 

ll5. Mr. Clucas said that it seemed to him that some of the discussion was 
perhaps avoidable. The agenda item being discussed was: "Appropriate protec
tion of the results of biotechnological developments by industrial patents 
and/or plant breeders 1 rights." The results of biotechnological developments 
could be of two types; one was a gene and the other was a plant variety and 
therefore the item did not just concern plant varieties but also genes. 
Dr. Mast had suggested that it was not appropriate to take out two mortgages 
on one property. Mr. Clucas would be inclined to agree with him. Maybe it 
was appropriate to take out a mortgage on a property and to have at the same 
time a separate lease on air conditioning within that property. In some 
respects, when one considered protecting a gene one was only considering pro
tecting something that helped breeders to create varieties. It seemed to 
Mr. Clucas that speakers had failed to recognize that there were two complete 
steps and that the steps had to be taken together rather than being seen as 
confronting issues. A plant happened to consist of a whole string of genes. 
It might be possible for man to create genes and to make genes behave in a 
certain way and it did not seem unreasonable to Mr. Clucas to consider that a 
gene producing industry might develop. Breeders might buy genes and incorpo
rate them into varieties. Mr. Clucas believed that the aim of the discussion 
should be to understand the best way in which a protected structure could be 
built around that new type of industry. 

ll6. Mr. Schlosser said that if he had understood Mr. Clucas 1 intervention, 
he had raised the question of the patentability of genes. Mr. Clucas had said 
that as far as the selling of genes to whoever might wish to use them was 
concerned, for example to plant breeders, it was the patent law doctrine that 
would apply and that it was up to UPOV to develop a protection system consis
tent with that economic reality. 

117. Dr. Freiherr von Pechmann wished to make a number of observations simply 
on the question that had been advanced, that was to say whether genes were 
patentable. Patents already existed in relation to genes, that was to say the 
claims described the exact sequence of the individual components. Those 
claims sometimes covered a whole page. That had already been accepted. Such 
applications had already been filed with the European Patent Office. The 
discussion had in fact come to an end: a gene as such could be patentable. 
However, if the gene was then inserted into a plant, the question naturally 
arose as to how far the patent protection extended, whether it extended as far 
as the plant or whether the latter was no longer covered by the protection for 
the gene as isolated or combined, meaning that protection was no longer opera
tive. That was of course a matter of patent exercise and therefore constituted 
completely new territory. No one knew how the courts might one day decide in 
such cases. However, the whole discussion at the meeting seemed to focus on 
the problem of Article 5(3) of the UPOV Convention. A number of the previous 
speakers had already referred to it. He wished simply to draw a parallel 
between that and the protection for microorganisms. The Supreme Court of the 
USA had granted patent protection in the Chakrabarty case since the claimed 
microorganism had been obtained by manipulation, that was to say, had been 
created by human activity exercised on the microorganism; however, it had 
granted patent protection in that case since the application did not concern 
microorganisms that could be found in nature. Such microorganisms still 
remained without protection. One had, however, to be aware that the problem 
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appeared to exist--his information had only been obtained through talks with 
clients and with the breeders concerned, since he himself was of course not a 
breeder--in the breeders' fears that Article 5(3) of the UPOV Convention made 
a distinction between conventional methods and genetic engineering. In his 
view, the same legal thinking could be applied in the field of plant breeding 
as had been done in the case of microorganisms to obtain the same differential 
ruling by holding that under conventional processes a gene complex was utilized 
that nature had made available--in nature, crossing was basically only possible 
within the species--whereas in the case of genetic engineering human manipula
tion had taken place. There existed the possibility that genes could be taken 
not only out of plants but also out of animals in order to insert them in 
plant cells, as had already happened on a large scale with microorganisms. It 
was known that genes from human cells could be inserted into bacteria to 
undertake those tasks that they normally carried out within the human cell in 
order to produce hormones and the like. If that were to be possible with 
plants, then the breeders' work would take on an altogether different aspect. 
He therefore believed that it could be said in favor of amending Article 5(3) 
of the UPOV Convention that the grant of more extensive protection was justi
fied for plants that had been artificially engineered by man, since they 
involved not natural genetic material but artificially modified material. 
That argument could also constitute grounds for introducing a licensing obliga
tion for subsequent breeding. That would more or less resolve the whole prob
lem that was being debated so fiercely at the meeting. 

118. Mr. Schlosser said that he had a question about the distinction made by 
Dr. von Pechmann in his intervention. Take the reference to a naturally 
occurring gene. Mr. Schlosser had understood him to say that such a gene might 
quite possibly evolve as a result of very long and involved cross breeding, 
going back over many plant generations and many years. Mr. Schlosser believed 
that many patent laws would regard such a gene as just as man-made as a gene 
created artificially in the laboratory. Therefore he did not think that he 
could subscribe to the distinction drawn. Secondly, Dr. von Pechmann had 
asked whether a patent on a gene, when that gene was incorporated in a plant, 
covered only the gene or the plant. Mr. Schlosser was not sure that it made 
any difference. If the patent law doctrine was applied, then every time that 
someone reproduced the gene he owed the patent owner a royalty. Once the gene 
was protected, it might not matter whether the plant was protected or not. 

119. Dr. Freiherr von Pechmann said that he could not give an answer to that 
question. Developments would show. He simply wished to suggest that a compro
mise could possibly be found to respond to those wishes. But that was only a 
first personal reflection. 

120. Dr. HUni wished to go back to what had been said by the previous speaker 
from ASSINSEL. That speaker had distinguished between two stages in the whole 
procedure, firstly the creation of the gene and secondly the creation of a 
variety. Assuming that the person who produced a gene in the genetic engineer
ing field could protect it by means of a patent and assuming further, together 
with Dr. Mast, that the protection did not extend to the whole plant, then the 
inventor of the gene would have no option than to join up with a breeder in 
order to obtain a commercially exploitable result. In such case the inventor 
would receive from the breeder license royalties or some other remuneration in 
return for the right to use the gene. However, that amount depended on the 
position enjoyed by the breeder himself after he had developed a variety and 
Article 5(3) of the UPOV Convention meant that the position subsequently 
enjoyed by the breeder was not particularly strong. Thus here again what the 
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inventor of the gene received was relatively slight. The question once more 
arose whether commercial success for genetic engineering was still adequate in 
the existing system. 

121. Dr. Lange had a number of additional comments to make on the points men
tioned in the discussions. He referred to the comment made by Dr. von Pechmann 
that applications had been filed with the European Patent Office for the pro
tection of genes. That was perhaps the case. However, as far as he was 
aware, no gene as such had so far been patented by the European Patent Office. 
Obviously, he knew that such patents did exist in the United States of 
America. However, one had to be familiar with the differences in the system. 
In talks two weeks earlier with those who had to take such decisions at the 
European Patent Office, he had heard that a fierce dispute had broken out on 
the question of whether genes should be protected at all. The question raised 
there was whether the requirement of novelty demanded that a gene should in 
fact be entirely new and whether it was detrimental to novelty for a gene to 
already exist in nature. Admittedly, another point of view was also expressed 
at that office according to which it was sufficient for a gene to have been 
simply isolated for the first time and for its essential features to have been 
described. That discussion was still going on and it was not possible, he 
believed, to say at all so far whether the European Patent Office would in 
fact protect a gene. That fact should be taken into account in the discus
sions: they had indeed become very theoretical. He would like to comment, 
however, that he personally would have no objection to patent protection-
assuming that the general conditions for obtaining such protection were satis
fied. However, the question then arose of how far such protection extended. 
There, however, he advocated the view that it should not be possible to claim 
variety material. 

He then wished to speak a little of the developments that had led to the 
UPOV Convention. He believed it to be a great simplification when describing 
the background to the UPOV Convention to claim that the requirement of repro
ducibility, that was difficult to realize in such a case, had led to a special 
system of protection having been set up. Breeders had from the very onset 
endeavored to find a sui table foc-m of protection. Some had used trademarks. 
Some had then tried patents, since indeed no other system of protection 
existed, but very rapidly realized that patent law was not sufficiently adapted 
to the biological material that was to be protected. He was repeatedly aware 
of that problem also in the microorganism discussions between patent law 
specialists. In that case also, certain requirements of patent law could not 
be satisfied and a remedy had been sought in deposit practices which, in his 
opinion, already constituted a breach in the patent system. Thus, there were 
many problems with biological material in the patent system and a system had 
thus been set up which, he felt, ensured appropriate protection. The main 
reason had in fact been that the situation was a completely different one and 
that reason had led to the UPOV Convention. He wished also to emphasize that 
the underlying reason for the UPOV Convention had indeed been to create a 
balance between public and private interests. He wished simply to remind the 
meeting that a whole number of earlier patent laws had generally excluded 
foodstuffs from patent protection. That had also been one of the reasons to 
set up protection that, in some ways, was reduced, but, in other ways, also 
extended, that was to say protection that was adapted. To be true, it could 
not always be said that the UPOV Convention provided less protection. The 
definition of propagating material, for example, demonstrated a certain amount 
of adaptation in its subjectively tinted character, since it avoided the prob
lems related to the theory of exhaustion. He therefore saw no objective 
necessity of departing from the balance that had been achieved. 
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122. Mr. Schlosser remarked that he was not sure that he completely understood 
the European Patent Convention's concern about novelty. It seemed to him to 
be a question of burden of proof. If the applicant had to prove that the gene 
did not exist in nature in order to get a patent then he would never get one. 
If the patent office had to prove that it did exist in nature then he would 
always get a patent. 

123. Dr. Mast likewise returned to the comments made by Dr. von Pechmann 
concerning the patentability of genes and supported what had been said by 
Dr. Lange. As far as he was aware, no_patent had been granted for genes. A 
number of patent applications had simply been filed. The question of the 
patentability of genes was therefore still completely unanswered. He in fact 
wondered whether the European Patent Office would not reflect whether exclusion 
of plant varieties from patent law should not be interpreted as meaning that 
genes as such should also be excluded, since what was a plant variety if not a 
combination of genes. However, even if there were to be no doubts as to the 
patentability of genes, it still remained necessary to carry out an in-depth 
study into the question whether such patent protection was not too extensive 
and might have to be reduced by the lawmaker. He was not saying that because 
he already had an established opinion on that matter. He had participated, 
however, in the initial meeting of the recently established Commission on 
Plant Genetic Resources at the FAO in Rome, at which the question of protection 
of genes in general had been raised, and he remembered well the representative 
of France, a specialist in plant varieties, who had stated, with general 
approval, that genes must never be patentable, for which he had earned a round 
of applause. It was therefore not so easy to answer the question whether 
genes should enjoy patent protection. 

124. Dr. Hiini confirmed that a patent had in fact already been granted in 
Europe in that field, namely the patent for the genetic sequence of interferon 
granted to the firm Biogen. Opposition procedures had been instituted. 
However, they did not concern the patentability of a gene but referred to 
other matters. Thus there was indeed a granted patent in Europe for a genetic 
sequence. 

125. Mr. Schlosser asked Dr. Hiini to explain the points on which the inteferon 
patent had been challenged. 

126. Dr. Hiini said that he believed that the inteferon patent had first been 
challenged on the point of inventiveness with regard to prior publications 
regarding that field of inteferon. In the second place, it had been challenged 
because the applicant had claimed not only the specific genetic sequence but 
also all kinds of similar sequences which, in the minds of the opponents, had 
not been adequately disclosed. 

127. Mr. Denton considered that the meeting was getting itself into a blind 
alley by discussing whether or not genes would be protected. What breeders 
should be looking at was what was going to happen if they were protected. 
Breeders were still going to be breeding varieties which in many cases, if not 
in all, would probably be protected under the UPOV Convention. Mr. Denton 
thought that to spend time debating the protectability of genes would not take 
the meeting very far. Mr. Denton proposed, therefore, that one should try to 
decide how the situation should be handled in the event that genes were 
protected under patent law. 



r-, . .._ ~"~ 

u .. .) '"~ IOM/II/8 
page 48 

128. Mr. Schlosser thought that Mr. Denton had made a very valuable point. 
Mr. Schlosser agreed that the meeting should consider what should be done in 
the event that genes were patentable. 

129. Dr. Mast said that Mr. Hlini' s remark brought up another question. The 
gene referred to by Mr. Hlini related to a microorgam.sm. Dr. Mast wondered 
how far, under the European Patent Convention, the counterexemption for micro
organisms from the exclusion of plant varieties from patentability went. It 
was another question that was related to the question whether genes were 
protectable. 

130. Dr. Leenders said that he fully agreed with what Mr. Denton had said. 
The practical question that was in the minds of all the breeders was the extent 
to which material would continue to be available for breeding work. It was 
essential to discuss whether a patent on a gene would prevent breeders from 
using a variety into which that gene had been inserted and, if it did, what 
working arrangements could be foreseen. Some people had said that a similar 
question arose in the production of hybrids of small grain cereals. That 
might serve as an example but in that case there was clearly a patented chem
ical product and, because one was talking about the production of hybrids, it 
did not become part of the variety. Dr. Leenders thought that in the case 
being discussed the patented product would become part of the variety, but it 
was not known how such an artificial gene would behave in the entire composi
tion, whether it would, for instance, still be the same gene after a second 
crossing. The answer would depend on the kind of product that the chemical 
companies furnished, but it was perhaps imaginable that there could be vari
eties in which an artificial gene expressed itself even after subsequent 
crossings had been made. Some people took the view that the material, if it 
was in a variety, was freely available to breeders. The representative of the 
ICC had said that if that were so then the investment made by the chemical 
companies would not be adequately remunerated. Others had said that they 
would recognize such a patent, that they thought that the patent system was a 
good and fair system and that it stimulated research, but that they would not 
like to risk that all varieties became monopolized. Still others had said 
that they would want to use such varieties and were prepared to pay for them, 
but nobody knew what the system should be, whether it should be left to the 
partners to reach agreement or whether obligatory compulsory licences should 
be avai !able. Dr. Leenders would appreciate it if those problems could be 
discussed. 

131. Dr. Freiherr von Pechmann remarked that the meeting was lucky to have a 
chairman from a country in which plant patents had existed for a generation 
already. Perhaps the Chairman could say whether the fears expressed by the 
European breeders were justified in the view of someone who had possibly 
himself already issued plant patents. He did not know whether Mr. Schlosser 
had been an examiner or whether he was still working in the Patent Office. 
Perhaps he had already himself granted plant patents bearing his signature. 

132. Mr. Schlosser said in reply that he had, of course, as Chairman of the 
Biotechnology Subgroup to remain impartial but, as far as the details of his 
country's plant patent examining system were concerned, it was unique in the 
world and certainly somewhat different from the ordinary plant breeders' 
rights systems in force in the European and other member States of UPOV. The 
American system basically applied the patent law criteria of novelty but it 
made an exception to the patent law in the case of disclosure. Mr. Schlosser 
thought that he could summarize matters by simply saying that, whatever the 
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theoretical praise or criticism of that system, it worked very well. It had 
been in existence since 1930, for 55 years. Breeders were happy with it. It 
had not been the subject of a lot of litigation and he believed that to be a 
compliment. It would be presumptious of him to say that other countries 
should adopt it and he could only tell this meeting that the United States of 
America was happy with it. Mr. Schlosser stressed that his answer had been 
given as a Delegate of the United States of America and in no other capacity. 

133. Dr. Mast noted that Dr. von Pechmann had referred to Article 37 of the 
UPOV Convention and had mentioned already that it had given States, under 
certain conditions, the possibility to make a reservation and to maintain 
under their national law the system of double protection. With the adoption 
of that Article, UPOV had not given up its general concern about double pro
tection. Article 37 had been more or less tailor-made for the situation in 
the United States of America where, in the field of vegetatively propagated 
species, plant patents were granted while, in the field of sexually reproduced 
species, plant variety protection certificates were granted. That was the 
situation that the 1978 Diplomatic Conference had been confronted with. The 
Diplomatic Conference had felt that that system as it had historically devel
oped in the United States of America, even if it gave rise to a possibility of 
occasional overlapping, would not carry with it the dangers that Article 2(1) 
of the Convention had been designed to avoid. That, at least had been the 
conviction of the Diplomatic Conference. The Diplomatic Conference had in no 
way wanted to give up the general interdiction of double protection provided 
for in Article 2 of the Convention. 

134. Mr. Skov, confirming what Dr. Mast had said, recalled that as President 
of the 1978 Diplomatic Conference his understanding had been that there were a 
few rare cases where normally sexually reproduced plants might also be propa
gated vegetatively, and that it had been in order to meet such very special 
cases that Article 37 had been introduced into the text of the UPOV Convention. 

135. Mr. Schlosser thanked participants for their very perceptive questions 
and for their interest in what was a very important matter. He confirmed that 
the views expressed would be given the fullest consideration and invited the 
organizations to inform UPOV of any additional matters that they considered it 
should take into account. 

136. Mr. Rigot thanked Mr. Schlosser for having chaired a most interesting 
and most instructive debate. 

SCOPE OF PROTECTION 

137. Mr. Rigot noted that the final agenda item had been reached, "Scope of 
Protection," of more particular interest to ASSINSEL, CIOPORA and FIS, who had 
indeed submitted documents. Mr. Rigot gave the floor to Mr. Heuver, Chairman 
of the Administrative and Legal Committee, to chair the discussions on that 
item. 

138. Mr. Heuver noted that the documents received from ASSINSEL, CIOPORA and 
FIS were reproduced in Annexes I, II and III, respectively, to document 
IOM/II/6. Mr. Heuver invited the representative of ASSINSEL to introduce that 
organization's document. 
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139. Dr. Mastenbroek said that Mr. Clucas would speak on behalf of ASSINSEL 
because the item referred to vegetable crops and Mr. Clucas was currently the 
Chairman of the Vegetable Section within ASSINSEL. Dr. Mastenbroek said that 
he would like to add, for the information of the meeting, that Mr. Clucas 
would become President of ASSINSEL during 1986. 

140. Mr. Clucas said that he believed that five years earlier any attempt to 
discuss the impact of micropropagation would have been like sailing in un
charted waters. Today, however, it was becoming clearer where the rocks might 
lie and where the channel was. In his. earlier comments, on items 4 and 5 of 
the agenda, he had highlighted the impact of micropropagation on the existing 
range of species which were eligible for plant variety protection in the 
different countries. Mr. Clucas said that ASSINSEL was suggesting that in 
those countries where the full range of vegetables was not eligible for pro
tection more schemes should be introduced. ASSINSEL also believed that there 
would be an escalation in applications for protection where it was available. 
It was apparent that micropropagation technology had the potential to have an 
impact on both legal and biological protection because it offered viable alter
natives to the current systems of biological reproduction. The effect of 
micropropagation biotechnology was that parts of plants not previously held to 
be viable as reproductive material had become so. Mr. Clucas had already 
referred to cucumber as an example where the facility already existed. He 
would now like to let his imagination range a little and illustrate the point 
further with a reference to cauliflower. If one could imagine a cellular soup 
being created, sprayed upon agar and perhaps, with the use of computerized 
robotics, causing cell division in an automated system, one could foresee in 
the not too distant future very low cost plant production. Thus it was possi
ble that a breeder who introduced a new variety would see his variety being 
propagated in a perfectly legitimate manner, outside current legislation, and 
there would be very little that he would be able to do about it. 

Mr. Clucas considered that another factor that had to be taken into 
account was the pace and magnitude of change in the structure of the farming 
industry. That structure, of course, varied from one country to another but 
the trend was very much away from the broad, balanced spectrum of professional 
growers and was tending to polarize. Certainly, there were small family units 
at one end but, at the other, there were financially resourceful businessmen 
operating in the farming context and farmers groups. That fact was having a 
very considerable impact because many of those organizations were perfectly 
capable of funding their own micropropagation facilities. Mr. Clucas believed 
that the need to extend the range of protection where it was inadequate had 
already been established. He wished to suggest further that, because the 
inbuilt protection of F1 hybrids was in effect very nearly a historical 
curiosity now that micropropagation was making available material that could 
not previously be used for propagation, it was necessary to extend the scope 
of protection, within the context of the Convention, to cover F1 hybrids 
where that was not currently the case, and also to cover plants or any part of 
a plant that had the potential to be used for reproduction for commercial 
exploitation in any way. Mr. Clucas said that he had tried to pick his words 
carefully and they were probably inadequate and incomplete, but he had wished 
to circumvent that sensitive phrase "final product." Nevertheless, he thought 
that, in certain areas, protection of the final product might be the only way 
to adequately secure the interests of the plant breeder. He had also perhaps 
tiptoed around that other sensitive area of the "farmers' privilege." The 
farming businessman who was growing a substantial area of a crop might also 
specialize in large scale plant propagation. Such a grower would have the 
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resources to set up his own micropropagation unit and could, in the current 
circumstances, in most countries produce as much plantable or saleable material 
as he wished. Clearly that was not a very satisfactory situation from the 
plant breeders' point of view and it seemed clear that wherever material could 
be propagated for use on the farm in a commercial environment, or indeed for 
sale to others, then it was important that the breeder be protected from what 
could be seen as inequitable exploitation. Mr. Clucas considered that breeders 
had shied away from the term "farmers' privilege" because of the undesirable 
image of overexploitation by breeders that it possibly implied. He believed, 
however, that the day was rapidly approaching in horticultural plant breeding 
when the danger of farmers exploiting their privilege could seriously damage 
the breeding industry. It would be wrong to pretend that the danger was 
imminent for all species of vegetables. It depended really on the various 
ways in which the crops were grown, but there was no question that arrangements 
had to be made to protect the breeder in a more comprehensive and watertight 
manner in the developing and emerging situation. 

141. Mr. Heuver thought FIS probably had similar ideas on the i tern under 
discussion and he therefore asked Dr. Leenders to present that organization's 
document. 

142. Dr. Leenders remarked that FIS would perhaps place some accents in 
different places. One read of pol ice catching people with a thousand or so 
counterfeit watches. The use of a variety without payment did not seem to 
have the same impact yet it was exactly the same. The reasons why FIS was so 
interested in this matter had already been partly explained by Mr. Clucas. In 
many countries, there were systems for seed certification, there were variety 
lists and so on, and seed companies had to meet standards, have their seeds 
officially tested and have them officially sealed. The costs that a seed 
company incurred before it could put seed on the market were considerable. 
Also, of course, the seed company had to pay taxes. All the things he had 
listed did not apply to the farmer when he used his own seed. Dr. Leenders 
said that seedsmen had lived with the situation for a long time but the subject 
of black-market seed was back on FIS agendas because in all sectors it had 
been seen that the practice was on the increase. One of the problems con
fronting seedsmen was that mobile seed-cleaning units were moving around, 
selling a service to farmers. That was a commercial activity and FIS thought 
that it should be one of the tasks of UPOV, and also of the national Offices, 
to investigate whether that activity should not constitute an infringement. 

Dr. Leenders noted that Mr. Clucas had already mentioned the possibility 
of multiplication by tissue culture. In some countries, courses were offered 
where one could learn how to do it. There were kits on the market that were 
not very much more complicated than the chemistry kits played with years ago 
by young boys. As pointed out by Mr. Clucas, the degree to which that develop
ment would have an impact depended on the species. Dr. Leenders remarked that 
FIS was an organization that grouped together the breeding and seed-trading 
interests of 52 countries. Its members unanimously held the opinion that, 
under certain circumstances, the development could be very damaging to the 
whole seed trade. A single seed would be sufficient to grow one plant and 
from that one plant a grower could produce his entire material. The same 
situation had been discussed at the 1978 Conference on the Revision of the 
Convention, in the fruit sector, and Dr. Leenders believed that at that time 
there had been an absolute consensus of opinion that in such cases the indi
vidual States should try to give the breeders more protection than they actu
ally had. That was why FIS had referred in its document to the recommendation 
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adopted at the 1978 Conference and it hoped that as many member States as 
possible would take adequate measures. When one talked about giving more 
rights to the breeders one sometimes heard that there were perhaps political 
undercurrents that would not favor that. Dr. Leenders said that he had much 
understanding for that, but the fact that a country had a government of one or 
another kind should, in his opinion, be irrelevant in UPOV. If it was con
sidered that a certain measure should be taken then efforts had to be made to 
convince the politicians in that respect. 

143. Mr. Heuver then invited Mr. Royon to present CIOPORA's document. 

144. Mr. Royon noted that CIOPORA had stated in its document that it did not 
have much to add to what it had been saying for so many years. Mr. Royon 
thought that what had been said about tissue culture was not in fact anything 
new although it did make worse the problem concerning the definition of the 
scope of the breeders' rights in Article 5(1) of the UPOV Convention. What he 
would like to underline concerning the interventions of ASSINSEL and FIS was 
that again it could be seen that it was wrong to wait for technical develop
ments to pose a problem and then to try to solve that problem. Legislation 
should take care from the start of any possible case that might appear in the 
future and it was in that respect that CIOPORA considered that the patent 
legislation was much broader, not going into as much detail as the UPOV 
Convention. 

CIOPORA believed that UPOV and its member States should really look 
again at the basic article of the Convention, namely Article 5, and admit that 
it contained basic flaws and inadequacies that needed urgent amendment. 
Mr. Royon realized that such amendments could easily have been introduced in 
1978 but, for reasons that he still could not understand, were refused despite 
the interventions of CIOPORA and others. He thought that such amendments 
could at least be made in many national legislations by common recognition of 
the problems. The basic problem with regard to the scope of protection was 
not only a problem of extension of protection but also, for some species, of 
giving protection. In that context Mr. Royon wished to recall again the 
example of fruit tree varieties. When a fruit tree breeder created a new 
variety the purpose of that variety was to produce fruit, and it was the fruit 
that was important. If, on the basis of the wording of the Convention, a 
country granted the so-called minimum protection to a fruit tree breeder, then 
the breeder would get no protection at all. In particular, with tissue propa
gation techniques any grower would be able to buy a few trees or some material 
of a variety and then propagate thousands or hundreds of thousands of trees. 
There was no limit. Then the grower would sell only the fruit. According to 
the Convention the grower did not have to pay any remuneration to the breeder 
and the title of protection obtained by the breeder was worth absolutely 
nothing. Mr. Royon considered that the problem had first been ignored, perhaps 
not in 1961, when people were perhaps confused and could not realize all the 
problems that might appear in the future, but definitely in 1978. He thought 
that it was about time that countries, at least at the national level, did 
something about that enormous gap. France had amended its legislation two 
years earlier. France had probably one of the best laws in Europe for plant 
breeders' rights because it gave a very extensive protection. Other countries 
should offer the same. 

Mr. Royon noted that another problem raised by his colleagues was the 
farmers' privilege. He wished to mention a particular problem that ornamental 
breeders had in Spain. Spain had introduced legislation in 1975 and that 
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legislation was practically a replica of the Convention. Therefore, normally, 
anyone using plants or parts of plants of protected ornamental varieties for 
the purpose of producing other plants or cut flowers should be committing an 
infringement. Article 5 of the Spanish law, however, said that "the breeder's 
right shall not be infringed by the use made by a farmer, on his own farm, of 
seeds or any other vegetative material produced by him." It seemed that some 
cut flower producers in the Canary Islands interpreted that Article as permit
ting them to propagate a cut flower variety, for example a carnation or a 
rose, in their own establishment and then to sell the flowers. CIOPORA 
believed that in that case Spain should envisage modifying its legislation. 
If no amendment was contemplated in the near future then CIOPORA would ask 
that the term "utilizacion", which was used in Article 5 should be explained 
in an article or publication in which it should be made clear that "use" 
referred to private but not commercial use. 

In concluding his intervention, Mr. Royon said that he wished to draw 
attention to a way whereby all the problems concerning extension or non exten
sion of protection to the finished product could be solved. Instead of 
speaking of extension of protection to the finished product, one should speak 
of the control of the commercial exploitation of the variety. Plant variety 
protection had no purpose if it did not give the breeder a means to protect 
his invention and to exploit that by a monopoly right. The breeder must be 
able to exclude others from using his variety commercially or to licence the 
commercial use of his variety. In that way there would have been no need to 
discuss tissue culture, for example, because its use would be covered by such 
a wording. 

145. Dr. Troost said that AIPH had always been of the op~n~on that the pro
tection of the breeders had to be effective. AIPH supported the position of 
ASSINSEL and FIS concerning the consequences of the use of tissue culture 
methods. That did not mean that AIPH was thinking in terms of protection of 
the final product. Dr. Troost was of the opinion that the UPOV Convention was 
really ahead of time. In Article 5 of the Convention it was stated that the 
effect of the right of the breeder was that his prior authorization was 
required for the production and--at least--marketing of the reproductive or 
vegetative propagating material of the variety. In his view Article 5 of the 
Convention already covered that new reproductive material. 

146. Dr. Freiherr von Pechmann observed that he had in fact been first con
fronted with that problem by the comments of ASSINSEL and by what had been 
said at the meeting. The problem seemed to be the extension of protection to 
tissue cultures, i.e. it was hoped to extend to vegetables the formulation in 
Article 5 ( 1) of the UPOV Convention that was restricted to ornamentals, but 
that in so doing the problem arose that the farmers' right to subsequently 
utilize seeds they had themselves produced commercially on their own farm could 
be impaired. That right should not now be called into question. Additionally, 
the whole situation comprised an altogether complicated contradiction. It was 
truly a question whether the restriction to ornamentals in that Article 5 ( 1) 
of the UPOV Convention should not be deleted. The wording could read quite 
generally that parts of plants would be subject to the rights where they were 
used commercially as propagating material in the production of plants. This 
would in any event cover micropropagation since it would be parts of plants 
that were used as propagating material for the production of plants. That was 
where he saw a problem when it was said, on the one hand, that such protection 
was desirable, but that on the other hand no protection was wanted for propaga
tion of the type that had been usual so far. That showed that the limits of 
plant breeders' rights had in fact been reached. However, those were only his 
initial reflections. 
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147. Mr. Skov, noting that Mr. Royon was surprised that Article 5 had not 
been changed at the Diplomatic Conference in 1978, said that he remembered 
quite clearly that it had been explained to the Conference that it was feared 
that if it was changed then the revised text would not be ratified by some of 
the member States. That, in Mr. Skov's opinion was the reason why Article 5 
could not be changed. 

Mr. Skov said that he wished to refer to the preamble to the Convention. 
The preamble was written and adopted in 1961 and the principles of the preamble 
were reaffirmed in 1978. Mr. Skov drew attention to points (a) and (b) of 
that reaffirmation. It was said in (a) that the Contracting Parties were 
"convinced of the importance attaching to the protection of new varieties of 
plants not only for the development of agriculture in their territory but also 
for safeguarding the interests of breeders." In other words, plant breeders' 
rights were introduced in order to promote the development of agriculture in 
general. Secondly, it was said in (b) that the Contracting Parties were 
"conscious of the special problems arising from the recognition and protection 
of the rights of breeders and particularly of the limitations that the require
ments of the public interest may impose on the free exercise of such a right." 
Mr. Skov considered that it was very important not to forget those words in 
the preamble. What had been said during the discussions would impose on UPOV 
and its member States the duty to think about the problems raised, especially 
by ASSINSEL and FIS, and to consider whether new legislation was needed or 
not. Mr. Skov said that he could personally see that there were problems but 
time was needed to consider them. Finally, Mr. Skov informed Mr. Royon, with 
reference to fruit trees, that Denmark had made provisions to ensure that the 
breeder had a right to remuneration for propagation in a commercial orchard. 

148. Mr. Winter did not wish the debate to come to an end without pointing 
out that not only vegetables, ornamentals and trees were concerned by that 
problem, but that the rapid propagation technique was also used in practice, 
for instance, in the case of potatoes, and that the same problem could arise 
there. Dr. von Pechmann had expressed a number of ideas on the problems of 
translating the required solutions into law. He would therefore like to 
observe that the Diplomatic Conference of 1978 had indeed discussed the problem 
and he would like to remind the meeting that the danger inherent in the scope 
of protection described in the Convention had been acknowledged. That danger 
derived from the statement that only propagating material produced for commer
cial marketing was to be subject to the rights. A proposal had been made in 
the discussions at that time that propagating material used for commercial 
distribution or with "conunercial motives" also be included. That proposal had 
been rejected for the reasons described by Mr. Skov. He nevertheless felt 
that it was well worth reflecting whether action should be taken again, 
possibly in the distant future, towards a solution of that kind. 

149. Mr. Urselmann (ASSINSEL) said that he was afraid that Dr. Troost, in his 
explanation of Article 5 of the Convention, had taken the wrong position. The 
Convention said that the breeder's prior authorization was required for produc
tion for the purposes of commercial marketing. The kind of production referred 
to by Mr. Royon was not for commercial marketing but for use by the producer 
on his own premises. 

150. Dr. Baringer pointed out that a misunderstanding had occurred. 
Article 5(1) of the UPOV Convention contained two matters, firstly--anticipat
ing the second one--"reproductive or vegetative propagating material, as such, 
of the variety." He believed that that was what Dr. Troost had been speaking 
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of; he had wished to say that the definition had been formulated in a very 
clever way at that time and he, Baringer, agreed with that. In his view, 
nothing needed changing in respect of that point. The question, however, was 
how that definition was to be converted into domestic law. Differences 
existed. He believed that the discussions at the meeting would oblige some of 
the member States, or indeed every single State, to have another look at what 
was contained in its national law. The second point was that of the "produc
tion for purposes of commercial marketing." That was the other point that did 
not comprise what had been said at the meeting by various organizations, the 
question of the use of propagating material on the farmer's own holding with a 
view to commercial production. That had to be thought about. Perhaps he 
could make a further observation. The new tissue culture techniques had not 
created that problem in his view. They had simply pinpointed a new dimension 
of the problem. The breeders of plant species that had so far been sexually 
reproduced in the usual way were now beginning to suffer from the disadvantage 
from which breeders of vegetatively propagated species had always had to 
suffer. That was the problem. The pressure was becoming greater. 

151. Mr. Clucas said that he had read recently in the "Grower," a magazine 
published in the United Kingdom, an advertisement for a course, costing 200 
pounds sterling, in the art of tissue culture. That illustrated very briefly 
the extent to which the technology was getting out into the public arena. 
Secondly, he had recently visited a grower who produced 250 acres of cauli
flower and who was looking at the potential of setting up his own tissue 
culture unit. Mr. Clucas thought that such facts showed the trend of thinking 
and helped to support what he and others had been saying. It was good to hear 
that such matters were going to be considered. He wished to stress the 
urgency of the situation because, although one was not on the threshold of 
millions of cauliflower plants produced by tissue culture suddenly descending 
on the market place, the technology was advancing so rapidly that that might 
happen at any moment. 

152. Mr. Lopez de Haro (Spain) said that he would like to go back to the 
intervention of Mr. Rayon. In the opinion of the Spanish Delegation, the part 
of Article 5 of the UPOV Convention mentioned by Mr. Rayon really did concern 
the farmers' privilege. Although it was not a matter to be discussed immedi
ately, Mr. Lopez de Haro wished to point out that in his Delegation's opinion 
the Spanish plant breeders' rights legislation was in conformity with the UPOV 
Convention. Nevertheless, he had understanding for the problems mentioned by 
Mr. Rayon in relation to the protection of the final product and could say 
that efforts were being made to modify the legislation in order to give the 
breeders the possibility to protect the final product. 

153. Dr. Mast drew attention to the use of the term "farmers' privilege." He 
believed that in earlier times the term "farmers' privilege" had been used for 
something else, something different from the right of the farmer to save his 
own seed for the next season. The notion had been used for the right granted 
in some countries to the farmer to take his own seed and give it to his farmer 
neighbour, in other words "sales over the fence." The right of the farmer to 
save seed grown in his own fields and to sow it in the next season on his own 
fields should be referred to as the "farmers' exemption." 

154. Mr. Heuver said that he had learned that new developments, for example 
in meristem culture, made it necessary for UPOV and its member States to look 
at legislation to see if there was a need and a possibility to change it. At 
the next session of the Administrative and Legal Committee there would be a 
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discussion about what had been said during the present meeting. Also, 
Mr. Clucas had asked that consideration be given to the possibility of pro
tecting hybrids, which were not eligible for protection in all UPOV member 
States. That was another item that had to be discussed. CIOPORA' s request 
for a wider scope of protection also had to be discussed but progress on that 
subject could only come if there were new and con•!incing reasons, perhaps 
arising from some of the new developments that had been mentioned. 

155. Mr. Royon expressed his appreciation of the words spoken by Mr. Heuver. 
He thought that if the new developments that had been mentioned in the tech
nical field could serve as a springboard, could serve as arguments for those 
in charge of protection, both at national and international levels, to intro
duce the amendments required by the breeders, then all the organizations would 
be altogether satisfied. He nevertheless wished to underscore two remarks 
made by CIOPORA, that was to say if one-off technical developments were used 
as a basis for examining whether the law was acceptable or not, the time would 
be spent in patching up damage whereas in fact what was required was a complete 
overhaul. Mr. Royon wished therefore to repeat the idea he had thrown into 
the debate previously, that of the commercial exploitation of a variety, since 
that was what was involved in the final count, both for the breeders and for 
the users. 

156. Dr. Leenders remarked that Mr. Heuver, in his summary of the wishes 
expressed by AS SINSEL and FIS, had concentrated on new techniques. 
Dr. Leenders recalled that he had also spoken about the black market in seed 
and about mobile seed-cleaners. Converting the material harvested by a farmer 
himself into seed might ultimately well be for purposes of commercial market
ing. The use of mobile seed-cleaners was on the increase and FIS would like 
that subject to be included in UPOV's study. 

Dr. Leenders said that the point that he wished to raise was that at the 
time of the revision conference the Secretariat of UPOV had prepared a docu
ment, based on the comments of the various associations on Article 5 of the 
UPOV Convention. It might be useful to resurrect that document because he 
believed that all the possible solutions were very well presented in that one 
document. 

Dr. Leenders said that the third point that he wished to raise was a 
very difficult and delicate one. Strictly, it had to do with the policing of 
breeders' rights and the role that a seed certification authority might play. 
The task of a seed certification authority was, of course, to certify seed and 
not to police plant breeders' rights. Sometimes, however, by adding their 
official tag such authorities might help the committing of infringements and 
FIS would like UPOV to look into that situation. 

157. Mr. Heuver said that he was not sure that it was UPOV that should be 
asked to tackle the problem raised by Dr. Leenders. 

158. Mr. Denton said that he would like to suggest, although he did not know 
how valid his suggestion would be, that there was a precedent, one that he 
agreed was not very popular among breeders, that held that, in the case of 
nomenclature, certain things were permitted if they were traditional. If the 
farmers' privilege was regarded as a barrier that could not be removed in 
total then nevertheless it might be restricted to what was the traditional 
practice of farmers. Mr. Denton believed that would be a possible approach 
that could help to contain the problem. 
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159. Mr. Rigot closed the meeting with the following words: 

"We have now reached the end of our meeting. I trust that those of you 
who wished to speak have been able to do so quite freely. I believe this is 
the time for the first conclusions. I say the first conclusions because it is 
obviously not possible to talk of substance without having first looked again 
at one's notes, having reflected and having worked them over. 

"I am pleased, in any event, on behalf of UPOV, that our debates have 
taken place in a relaxed, pleasant and cordial atmosphere marked, I believe, 
by the obvious will on both sides to enter into a dialogue, to give and to 
receive information. Although some of the statements made have been forceful, 
the reactions to them were equally forceful. However, the prime aim of this 
meeting has been achieved. I am not sure that we can claim that genuinely new 
elements have been contributed to the debates, but the truly interesting 
observations and suggestions you have made will be taken into consideration 
and, doubtlessly, analyzed very attentively on our part. 

"The exchange of views on the implications of progress in biotechnology 
has been particularly useful for UPOV and indeed many of the ideas put forward 
were marked by a great degree of wisdom, a large amount of good sense and will 
probably open new pathways since UPOV has yet, in some fields, to define its 
strategy and objectives, objectives that must indeed in any event coincide 
with the interests of the breeders. 

"This meeting has thrown light on the problems and on the approaches 
that differ from our own. Your ideas will indisputably ease the search for 
solutions, and even new solutions, that will satisfy all concerned. 

"I thank you for your collaboration and for your active contributions to 
the meeting, which has proved constructive and positive. Indeed, I believe 
that many more things unite us than separate us. It is perhaps the way of 
looking at things and approaching them that often constitutes the difference. 

"In the light of this second experience with your organizations, the 
Council will have the task of examining the possible need to ensure that such 
meetings are held with your organizations at regular intervals, since I believe 
that they are most useful. The experience of these first two meetings will 
enable future arangements to be even more efficient and even more useful from 
a material point of view. That, in any event, is my personal conclusion and I 
am sure that we shall talk of it again. 

"I would like to finish with this thought, of which I am not the author: 
although things never go as well as hoped, they also never go as badly as 
feared. 

"I hope to meet many of you again in December 1986 in Paris. As you 
will know, the UPOV Council is to meet in Paris to mark the 25th anniversary 
of the Paris Convention. This session in Paris will be of a solemn nature and 
is intended to provide a convincing proof of UPOV's vitality and also of its 
efficiency which, with your assistance, can no doubt be improved still further. 
I take this opportunity to express my thanks to the French breeders' associa
tions that have given, in addition to Mr. Simon and his team, their precious 
help which has been considerable and which has no doubt saved UPOV from the 
very thorny problems that arise when finances are mentioned. The symposium 
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will open in Paris on December 2, at 3 p.m., and indeed Mr. Mastenbroek, who 
is present here, will participate. I would like to already thank him for 
having given his consent, as also Mr. Cauderon. 

"That was what I wished to say to you to conclude this meeting which, 
for my part, has been in any event satisfactory. t-1e shall surely speak of 
these matters again. You have given us a lot of work. Mr. Heuver is indeed 
well aware of that fact and I believe also that the staff of the UPOV Office 
now know that they are unlikely to be out of work. I thank you again and wish 
you a good trip home." 

[Annexes follow] 
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ANNEX II 

Subject: Minimum distances between varieties 

[Original: French] 

Document CIOP/IOM/2 
(16.09.1985) 

This question was raised fairly recently by UPOV itself and CIOPORA is 
surprised to note that UPOV already envisages abandoning the study. 

Even if it is difficult, this question is of interest and is important at 
several levels. 

Under present circumstances, CIOPORA can only reaffirm its position stated 
in a letter to UPOV on October 21, 1983. 

Contrary to what is stated in paragraph 10 of the UPOV document IOM/II/2 
of April 30, 1985, the problem of mutants could be considerably reduced (for 
those species where the problem is most critical) if the minimum distances 
between varieties were enlarged. The requirement of greater minimum distances 
should be applied to all varieties of a particular species and it would not 
then be necessary to know, or to be able to verify, if a particular variety is 
or is not a mutant or the result of cross-breeding. 

CIOPORA reiterates that the problem is not the same for all species and 
that, consequently, each species should be the subject of a specific examina
tion. Characteristics of the same type (for example, the coloring of leaves) 
can be insignificant for one species and important for another. This is why 
CIOPORA considers that UPOV must necessarily consult professional experts so 
as to determine, species by species, the minimum distances. 

Nevertheless, a certain number of general principles applicable to all 
species must be taken into account; the enlargement of minimum distances must 
be seen not only from the point of view of prior examination, but also from 
that of controlling the protected variety and the risks of infringement. 

Up to the present, infringement has primarily been considered as consis
ting of the propagation, offer for sale, sale, etc. of THE protected variety 
as such, without the authorization of the breeder. In view of current work in 
the field of mutation breeding or genetic engineering, the concept of infringe
ment should also be extended to the above-mentioned acts when they apply not 
only to THE variety, but also to any "mini-variation" of it, that is to say to 
any other variety falling within the said minimum distances. 

In all industrial property fields, slavish reproduction is relatively 
rare; infringers generally try to imitate, with a few minimal differences, 
the protected object or process. 
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With the development of the protection of new varieties of plants, this 
form of infringement could develop. 

CIOPORA therefore considers that UPOV should not abandon the question of 
m1n1mum distances so hastily for the simple reason that it is a difficult 
problem to solve. 

[End of Annex II and of document] 


