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RECORD OF THE MEETING 

compiled by the Office of the Union 

OPENING OF 'I.'HE MEETING 

1. The President of the Council, Mr. W.F.S. Duffhues (Netherlands) opened the 
Meeting and welcomed the participants, of which the list is given in the Annex 
to this record, with the following words: 

"I wish you all a hearty welcome and hope that this day will 
have its place in UPOV history. It is the first day of UPOV's Fifth 
Meeting with International Organizations. As representatives of 
member States, we know that it is very important to have contacts 
with the international organizations. We can only do our jobs in 
the right way if we know what is going on in the worlds of agricul­
ture and plant breeding, in all their diversity, and in the world 
of science, especially of the science of biotechnology which influ­
ences the breeders' work. We know how important it is that the 
breeding industry produces new varieties of all kinds of species 
that, in their turn, produce high yields of good quality with a 
minimum of inputs. We need, as I said in the Budapest Symposium, 
robust varieties that grow well under adverse circumstances. We 
need varieties that have resistance to pests, diseases and pollu­
tion, and varieties that can fulfill all the wishes of the pampered 
western world. I refer here, of course, to varieties of flowers, 
bulbs, luxury vegetables, fruits and so on. 
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"To fulfill only a few of these wishes, it is necessary that 
there be adequate remuneration for breeders, that there be develop­
ments in the modern science of biotechnology, that this science be 
accessible for the breeders' work, and that there be free access to 
genetic material for further breeding. The customers for the end 
products of all this activity, mostly the farmers, must formulate 
their needs precisely. Our policies must facilitate reaching the 
goals of all involved and must recognize the time that is necessary 
for scientists, breeders and farmers to develop new techniques, new 
varieties and so on. The resulting economic framework must favor 
the continuation of their activities. 

"Having all this in mind, we must start with the work we have 
before us. We are in the last stages of preparing a new UPOV Con­
vention, a Convention with which we can all live, not a Convention 
in which everything is arranged in the way that every individual 
person, organization or country most desires. It must be a compro­
mise that has as its main objective the strengthening of breeders' 
rights whilst taking into account the wishes of the farmers and of 
the Governments of the member States and providing reasonable 
opportunities for non-member States and intergovernmental organiza­
tions to join the Convention. The Convention must require member 
States to work together more closely in generating the data neces­
sary to grant a breeder's right. It is absolutely impossible for 
one country to do all the testing. The present draft provides the 
possibility for a State to grant another right, such as a patent, 
if it so wishes. 

"If we do our work well as representatives of the member 
States, together with the Off ice of the Union of course, and have 
listened to the voices of the non-governmental organizations, of the 
scientists, and of people not in favor of breeders' rights, we shall 
have a draft of a new Convent ion that, with minor changes, can 
become the Convent ion of 1991, after the Diplomatic Conference in 
March. If we succeed in the next two days in clarifying where 
problems remain, the Council will certainly decide to go to a Dip­
lomatic Conference with this draft with suitable modifications. 
Therefore, as I said at the outset, this could be a historic day in 
the short history of UPOV. I, hope you will have fruitful 
discussions." 

OPENING STATEMENTS 

2. The Chairman then invited the international organizations which so wished 
to make opening statements. 

3. Dr. E. von Pechmann (International Association for the Protection of 
Industrial Property - AIPPI) expressed his thanks for the opportunity given to 
his Association, with its worldwide membership of over 6,000, together with 
the breeders' organizations and other international organizations, to debate 
the new proposals for the revision of the UPOV Convention. The Executive 
Committee of AIPPI had met the preceding week in Barcelona, Spain, and had 
also discussed those proposals. For the moment, Dr. von Pechmann wished to 
speak of three issues only. 
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(i) It had been noted with great satisfaction that the prohibition on 
double protection under the existing Article 2(1) was no longer contained in 
the new proposal. AIPPI had always considered that provision to be an unjus­
tified limitation of the possible protection of inventions in the field of the 
breeding of new plants and had called for its deletion. The prov1s1on was 
indeed no longer in keeping with the times, particularly in view of new breed­
ing methods. 

( ii) AIPPI welcomed the ex tens ion of protect ion, that was binding on all 
Contracting Parties, to the final product or harvested material of protected 
varieties. Already at the Diplomatic Conference in 1978, it had energetically 
advocated that the extension be binding, on the basis of the resolution adopted 
by the Congress held in Munich, Germany, in May 1978. Unfortunately, its ef­
forts had not been crowned with success at 'that time. The present development 
was therefore all the more welcome. 

(iii) It was with satisfaction that AIPPI noted the withdrawal of the dis­
puted proposal for a collision norm. Such a collision norm would have run 
counter to the system by interfering in other systems of protection. 

4. Dr. von Pechmann further referred to the Resolution adopted the previous 
Friday by the Executive Committee of AIPPI with regard to the new revision 
proposal (see document IOM/5/11). Altogether, he wished to express the opin­
ion, on behalf of AIPPI, that the present proposal was to be deemed a step 
forwards. It also showed that the preceding consultations held by UPOV with 
the international organizations and with the experts from WIPO that had, as 
always, implied considerable time and money for all interested parties, had 
not been to no avail. 

5. The Diplomatic Conference in March 1991 would set the options for the 
development of plant breeding in the new millennium. Much therefore depended 
on that Conference, particularly the question whether industry would be pre­
pared to continue to fund the enormous material investment in the genetic engi­
neering development of plant breeding. In view of its importance for mankind, 
not only for food, but also with regard to renewable sources of energy, the 
significance of the new methods of plant breeding could not be overestimated. 
That fact implied an obligation to be aware of the high degree of responsi­
bility involved and to act accordingly. 

6. Mr. B. Le Buanec (International Association of Plant Breeders for the 
Protection of Plant Varieties - ASSINSEL) thanked UPOV for the invitation to 
participate in such an important meeting. ASSINSEL welcomed the considerable 
progress achieved during the preceding two years in strengthening breeders • 
rights, both as regarded the subject matter and the extent of rights. It con­
sidered that such strengthening was essential if the UPOV Convention were to 
be made an instrument adapted to the technical and economic realities of the 
forthcoming twenty years. However, certain items in the draft submitted for 
discussion still led to concern, or even anxiety, on the part of ASSINSEL's 
members. In their opinion, there was still time to make the necessary improve­
ments to the draft~ those improvements would be presented during discussion 
on the various articles. The members of ASSINSEL, who were certainly the most 
important users of the Convention, had no doubt that they would be heard. They 
hoped that compromises would be found on the items that had led to a conflict 
of interests and that the representatives of the member States would be able 
to adopt, at the beginning of the following year, a new text, the need for 
which was becoming ever more urgent. In that respect, the members of ASSINSEL 
were ready to make the necessary effort. 
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1. Mr. T.W. Roberts (International Chamber of Commerce - ICC) stated that ICC 
welcomed the new draft of a revised version of the Convention, particularly in 
the light of the Chairman's remarks concerning a Convention with which industry 
at large could live, not a perfect Convention. ICC felt that considerable 
progress had been made~ whilst it would like a perfect Convention, it recog­
nized that the final result might fall slightly short of that ideal. It par­
ticularly welcomed the provisions which strengthened protection for the breeder 
and which introduced the concept of dependency in a form which gave the breeder 
a worthwhile and enforceable right. It greatly welcomed the proposal to remove 
the ban on double protection from the current Article 2. It had some doubts 
on the provisions concerning the "farmer's privilege" but was very pleased in 
general with the new draft. 

8. Mr. N.J. Downey (European Federation of Agricultural and Rural Contrac­
tors - CEETTAR) thanked UPOV for the invitation to the meeting. He stated that 
CEETTAR represented European agricultural contractors and that he intended to 
draw to the attention of the meeting when appropriate the fact that the Con­
vention had to have regard to the hard-pressed rural economies. 

9. Mr. R. Royon (International Community of Breeders of Asexually Reproduced 
Ornamental and Fruit-Tree Varieties - CIOPORA) thanked UPOV for the opportunity 
to comment on the revised draft of the Convention and congratulated the Admin­
istrative and Legal Committee of UPOV on the marked improvements over previous 
drafts. CIOPORA was happy to find in the revised draft proposals which it had 
already made 30 years ago and hoped that the next Convention would incorporate 
a vision of the future. It should be as broad and flexible as possible in 
order to take into account not only present problems but also those which would 
come up in the future. 

10. Mr. B. Lefebure (Committee of Agricultural Organisations in the European 
Economic Community - COPA - and General Committee for Agricultural Co-operation 
in the European Economic Community - COGECA) thanked UPOV for the invitation to 
participate in the meeting and congratulated the authors of the revised draft 
text of the Convention. 

11. Mr. J. Winter (Association of Plant Breeders of the European Economic 
Community - COMASSO) expressed his thanks for the invitation and stated with 
the appropriate brevity that he went along, on behalf of COMASSO, with the 
previous remarks made on the improvement of the UPOV system. Reference in his 
subsequent remarks to the need for discussion of individual items that had not 
yet been satisfactorily settled would be sufficient proof of the fact that a 
meeting such as today's was indeed justified. 

12. Mr. P. Ehkirch (Seed Committee of the Common Market - COSEMCO) welcomed 
the possibility of participating in the work on the revision of the Convention 
and presented his compliments for the work that had been achieved. He remarked 
that the creation of varieties was an absolute necessity in order to achieve 
progress in feeding the world. In that respect, it was essential that breed­
ers' rights be recognized and protected in an adequate manner. There was still 
time, in his view, to propose a number of detail improvements to the draft 
revised text of the Convention, which would then become the legal instrument 
of which the world had a need. 
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13. Mr. T.L. Johnson (International Federation of Industrial Property Attor­
neys - FICPI) stated that FICPI was honored to be invited to the meeting as 
observer and, since this was its first participation, he wished to explain 
briefly the nature of FICPI. FICPI was the only international body which 
represented patent attorneys practising on their own account. FICPI members 
covered all technical disciplines, including biotechnology and genetic engi­
neering, and included members who were experts in those fields. It was its 
interest in those fields which caused FICPI to concern itself with the pro­
tection of plant varieties and the UPOV Convention since its subject matter 
was of concern to the.clients of FICPI members. FICPI was accordingly grateful 
to have been granted observer status and hoped to discharge its responsibil­
ities in a professional and responsible manner. FICPI was generally in agree­
ment with the revised draft text and welcomed its liberalization, particularly 
as regards the proposal to remove the double protection bar; it was aware 
that there were one or two thorny problems which needed a resolution through 
discussion over the ensuing days, particularly the question of "farmer's 
privilege." 

14. Mr. D. King (International Federation of Agricultural Producers - IFAP) 
stated that IFAP represented farmers' organizations at the international level 
and appreciated the opportunity to comment on the latest draft for a revised 
Convention. IFAP stated at the last UPOV Meeting with International Organiza­
tions in October 1989 that it was in the interest of farmers worldwide to 
adequately reward the great efforts of plant breeders so that farmers could 
continue to benefit from new and improved plant varieties, but that a revised 
UPOV Convention had to remain balanced with regard to the interests of farmers, 
consumers and breeders. The main concerns of IFAP were: first, to maintain 
the present ban on double protection; second, to ensure free access to genetic 
material; third, to avoid monopolies as well as plagiarism; fourth, to allow 
farmers to continue to save their own seed if they wished to do so in order to 
reduce production costs. 

15. Mr. M. Besson (International Federation of the Seed Trade - FIS) thanked 
UPOV for having associated FIS in the important work on the revision of the 
Convention. He noted that considerable progress had been made in a short 
time, thanks to the remarkable spirit of cooperation shown by all the parties 
concerned. 

16. Mr. Besson observed that the endeavors to revise the Convention had to be 
placed within a much broader context. In particular, account had to be taken 
of the Uruguay Round negotiations and of the ambitious aim set by GATT to lib­
eralize agriculture by removing a certain number of mechanisms for protecting 
national markets and by considerably lowering customs duties in the field of 
agriculture. If the GATT negotiators achieved the aim that had been set them, 
the main customers of the breeders and of the seed merchants--the farmers and 
horticulturists--would carry out a restructuring, under the effect of liberal­
ization, that would affect, above all, profitablility, yield and efficiency; 
agriculture would then be assimilated to other industries. There was no doubt 
that such a development would have repercussions on the variety and seed indus­
try, and that those repercussions would not always be positive. It was to be 
feared, in particular, that under the pressure of competition, seed multiplica­
tion in the face of breeders' rights, contract processing and the unlawful use 
of seed would become more widespread and would lead to an even lower rate of 
use of certified seed to the detriment of breeders and seed merchants. From 
another point of view, it was also to be expected that the range of varieties 
placed on the market would diminish, for the sake of profitability, since the 



IOM/5/12 
page 6 

present measures for protecting agriculture had the effect of preserving, 
albeit in a somewhat artificial way, the necessary genetic diversity. Although 
the present meeting was not the place to judge whether that tendency was desir­
able or not, it had to be agreed that it would cause considerable difficulties 
for the industries that were the users of the UPOV Convention. 

17. That was why FIS considered it necessary to emphasize two points. 

(i) The strengthening of breeders' rights was the least that could be done 
in the light, not only of the context already described, but also of the 
strengthening of intellectual property acquired or envisaged in other fields. 
FIS therefore supported unreservedly the legitimate and balanced demands made 
by ASSINSEL. 

( ii) The inclusion of a prov1s1on on "farmer's privilege" represented an 
anachronism that was difficult to understand in a field of activity that, in 
the future, would become even more sensitive to market mechanisms. If agricul­
ture was destined to become a branch of industry like any other, the proposal 
to introduce that concept of privilege in the Convention was, in the view of 
FIS, going against the stream. 

18. FIS was opposed to introducing that concept into the Convention. It 
wished to express at the present meeting its concern for the future of the 
variety and seed industry if such a considerable weakening of breeder's rights 
were to be provided for in the Convention. It had already made known its con­
cern in a motion adopted unanimously at the Congress that FIS had held in 
Seville, Spain, from June 11 to 13, 1990. That motion had indeed been brought 
to the attention of UPOV. 

19. Dr. B.M. Roth (International Group of National Associations of Manufac­
turers of Agrichemical Products - GIFAP) thanked UPOV for its first invitation 
to a UPOV Meeting with International Organizations. He congratulated UPOV on 
the liberal and pluralistic approach embodied in the latest draft for a revised 
Convention, where, for the first time, the ban on double protection had been 
eliminated. By this elimination, UPOV recognized that the plant breeders' 
rights and patent law systems both had their justifications, merits and bene­
fits and that both systems could coexist without the need for one system to 
exclude the other from certain fields. 

20. Dr. K.F. Gross (Union of Industrial and Employers' Confederations of 
Europe - UNICE) welcomed the fact that UNICE had been given the possibility 
for the first time of participating in a UPOV meeting. Naturally, UNICE had 
followed UPOV's work towards revision of the Convention over the past years, 
particularly in the context of the joint meeting of UPOV and WIPO. It had 
noted with satisfaction that considerable progress had been achieved within a 
relatively short time. UNICE welcomed above all the suppression of the pro­
hibit ion on double protect ion. Dr. Gross was also able to go along with the 
observations made by other speakers, particularly the representatives of AIPPI 
and GIFAP. 

21. Dr. J.M. Davies (Union of European Practitioners in Industrial Property -
UPEPI) thanked UPOV for its invitation to the meeting and stated that the mem­
bers of UPEPI were European patent practitioners and professional representa­
tives before the European Patent Office. They were particularly concerned with 
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the impact that any changes in plant variety protection might have on the 
availability of patent protection and would accordingly seek a proper defini­
tion of a protectable variety under the UPOV Convention. UPEPI welcomed the 
removal of the ban on double protection. 

22. The Chairman observed that most general statements referred to the pro­
gress achieved during the past years, a fact which augured well of the discus­
sions to come. 

DRAFT SUBSTANTIVE LAW PROVISIONS 

23. The Chairman then opened the discussions on the draft substantive law 
provisions of the revised Convention contained in document IOM/5/2 Rev. 

Article l - Definitions 

24. The Chairman opened the discuss ion on Article l. He observed that the 
comments would certainly concentrate on the definition of "variety," since the 
other definitions seemed to be clear. He noted that AIPH had no observations 
at this stage. 

25. Dr. von Pechmann (AIPPI) stated that he had no material comments to con­
tribute as regards the definition of variety. It appeared to make it clear 
that the definition of variety comprised not only whole plants, but also parts 
of plants which could possibly also be used for manufacturing certain sub­
stances, e.g. in cell cultures. The question could of course be raised whether 
such a use of cell cultures should be reserved for patent law or whether it 
should be protectable under the UPOV Convention as well or under the corre­
sponding national laws. Since AIPPI was in favor of a very liberal approach 
to possible protection, it was in favor of the proposed formulation. 

26. Mr. Le Buanec (ASSINSEL) had three observations to make and two questions 
to put with respect to the definition of a variety. To begin with, it was 
important, according to ASSINSEL, to draft the part following the first dash 
as follows: "can be defined by the characteristics that are the result of the 
expression of a given genotype ... " Secondly, it would seem that there was a 
contradiction between the part following the second dash: "can be distin­
guished from other groups of plants of the same botanical taxon by at least 
one of the said characteristics" and the definition of distinctness given in 
Article 7(3); to ensure the coherence of those provisions, it would be neces­
sary to delete "by at least one of the said characteristics." Finally, it also 
appeared necessary to introduce into Article l a definition of material of the 
variety to correspond with the provision under Article l2(5)(b) of the draft. 

27. Furthermore, ASSINSEL wondered whether the definition of hybrid, as adopt­
ed by ASSINSEL at its Congress held in Seville, Spain, on June 15, 1990, and 
of which the text had been communicated to UPOV, was indeed covered by the 
formulation "or combination of genotypes." Finally, ASSINSEL wondered what 
the effet would be of the expression "['variety' means a group of plants, which 
group,] irrespective of whether the conditions for the grant of a breeder's 
right are fully met." It asked for clarification in that matter. 
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28. Mr. B. Greengrass (Vice Secretary-General of UPOV) responded to 
Mr. Le Buanec's remarks and first addressed his second question. The sugges­
tion had frequently been made that a plant variety should be defined as one 
that was protectable under the Convention, that is to say, that fulfilled the 
requirements of distinctness, uniformity and stability. Such a definition was 
not, however, adequate in the context of the examination of distinctness, 
since varieties were sometimes a matter of common knowledge and relevant for 
distinctness purposes, notwithstanding the fact that they were not uniform and 
stable to the extent necessary for protection. Examples of such varieties 
would include certain ecotypes, and also varieties released in countries where 
the approach to uniformity was such that varieties did not always reach the 
level of uniformity necessary for protection under the approach prevailing in 
UPOV member States. Any definition of variety had to include varieties of 
this type. 

29. Mr. Greengrass then noted that the resolution referred to by Mr. Le Buanec 
in his first question had the following wording: 

nents. 
hybrid 
by its 

"A hybrid is the result of a cross between two or more campo­
For varietal registration, depending on the species, the 

can either be represented by itself, or it can be represented 
components and the formula which associates them." 

This particular text and a position paper that was passed by FIS on the same 
occasion had been made available to the members of the Administrative and Legal 
Committee at the latest session of June 1990. The particular words that were 
used in the proposed definition of variety ("given genotype or combination of 
genotypes") were not designed specifically to take into account the position 
of ASSINSEL on the subject of the definition of a hybrid. They were designed 
to encompass all the various forms which plant varieties could take, including 
inbred lines, pure-line varieties, cross-pollinated varieties, synthetic va­
rieties, hybrid varieties, etc. 

30. Turning more specifically to the question of whether there should be a 
definition of hybrid in the Convention, Mr. Greengrass noted that there was no 
such definition in the existing Convention. The member States had developed a 
practice for the application of the distinctness, uniformity and stability 
rules to hybrids which was embodied in the relevant UPOV Test Guidelines. 
Breeders were thus confronted by the existing practice of the member States in 
the interpretation and application of the criteria for protection, rather than 
by a provision of the Convention. There was no intention at present to include 
a provision concerning hybrids in the revised Convention. The member States 
were, however, aware of the ASSINSEL position and they would certainly take it 
into account when developing their future practice. If the member States did 
wish to introduce a provision into the Convention to deal specifically with 
hybrids, they would undoubtedly let the Secretariat know in the days ahead. 

31. Mr. Le Buanec (ASSINSEL) thanked the Vice Secretary-General for that addi­
tional information and repeated that ASSINSEL might possibly wish to return to 
that matter. 

32. Mr. Le Buanec reiterated ASSINSEL's concern to be sure that the proposed 
provision indeed covered its definition of hybrid. As far as the second ques­
tion was concerned, he stated that he would like to re-examine it, with the 
members of his Association, in the light of the clarifications that had now 
been given, and have the opportunity of possibly returning to that question. 
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33. Mr. Roberts (ICC) stated that ICC proposed that the definition of 
"variety" be deleted. The absence of a definition had not caused any problems 
over recent years, and ICC felt that the introduction of a definition would 
cause problems. It was concerned, in particular, that the definition would 
influence the interpretation of the provisions of the European Patent Conven­
tion which excluded the protection of varieties by patents. 

34. Mr. Roberts further stated that definitions of "derived variety" and of 
"material" should be included in Article 1. 

35. Mr. Royon (CIOPORA) stated that CIOPORA was opposed to the inclusion of a 
definition of "variety" in the draft Convention. CIOPORA had lived with the 
1978 Convention, which had no definition, quite satisfactorily. 

36. Mr. Royon further stated that CIOPORA was not happy with the definition 
of "breeder's right" since, throughout the text of the Convention, "right" was 
sometimes used to mean the "title of protection" and sometimes to mean "the 
right which is conferred by the title." CIOPORA accordingly proposed the in­
troduction of a definition for "title of protection" as follows: "'Title of 
protection' means a breeder's right certificate, a plant patent or a utility 
patent protecting a variety." "Breeder's right" should then be defined to mean 
"the right defined in Article 12 and attached to a title of protection granted 
by a Contracting Party under this Convention." 

37. Finally, Mr. Royon observed that CIOPORA would also welcome the introduc­
tion of a definition of "plant material" in Article 1. 

38. Mr. Lefebure (COPA and COGECA) noted that discussions bore on a text that 
was a draft and, consequently, the conditional would be more appropriate than 
the indicative in the interventions made by the speakers. With more particular 
reference to the definitions in Article 1, COPA and COGECA would like to see 
the Article extended to the concept of material and would like it to be spec­
ified that reproductive or vegetative propagating material comprised plants, 
parts of plants, cells and protoplasts. 

39. Mr. Winter (COMASSO) assumed that it was desirable for the Convention to 
be preceded by the most comprehensive collection of definitions possible. In 
view of the technical explanations given by the Vice Secretary-General, it 
should also be acceptable to include further definitions in the Convent ion. 
COMASSO would therefore like to see the definition of derived variety (a term 
which did not occur at all as such in the draft) and the definition of mate­
rial (a term which was used in a number of places, on the other hand) to be 
brought forward. However, account should also be taken of the observations 
that COMASSO would subsequently make. 

40. As far as the definition of plant variety was concerned, COMASSO proposed 
that it refers to the expression of a genotype or combination of genotypes. 
The text would thus read: "['variety' means a group of plants, which group, 
••• ] can be defined by the characteristics that are the result of the corre­
sponding expression of the genotype or the combination of genotypes." 

41. COMASSO further proposed that it be examined whether the contradiction 
between the reference to distinctness in Article l(vi) and the definition 
thereof in Article 7(3) was intentional. The contradiction derived from the 
fact that the difference in at least one characteristic was no longer to be 
found in Article 7(3). 
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42. COMASSO further went along with the observations made by ASSINSEL that it 
would have to be ensured that the definition of variety also covered hybrids 
that were defined, depending on the species, by their components and the formu­
la that associated them. 

43. Finally, COMASSO considered that the remarks made by CIOPORA with regard 
to the name of the right were justified. It therefore also proposed that, 
instead of the term "breeder's right," the term "plant variety right" be 
inserted. 

44. Mr. Ehkirch (COSEMCO) said that COSEMCO agreed with the proposal made by 
ASSINSEL as regards the definition of hybrid and wished to be sure that the 
expression "combination of genotypes" indeed covered that definition. 

45. Mr. D.G. Bannerman (FICPI) supported the remarks made by CIOPORA and ICC 
and wished to see no definition of "variety" in the new UPOV Convention. Even 
after the removal of the ban on double protection, members of FICPI would still 
be confronted with the provisions of e.g. the European Patent Convention which 
made plant varieties expressly non-patentable. The proposed text contained a 
definition which embraced varieties which could not be protected under the UPOV 
Convention. There was thus a possibility that laws which excluded plant vari­
eties from patenting would be interpreted so as to exclude such varieties from 
patenting also, thus creating an unfortunate situation in which there would be 
a class of varieties which were not protectable under either system. 

46. Mr. King (IFAP) stated that after having listened to several organizations 
seeking to delete the definition of "variety," he found their position very 
strange. If the UPOV Convention was the Convention for the protection of new 
varieties of plants, it seemed logical to him that it should state what was 
meant by the word "variety." IFAP was accordingly opposed to deleting the de­
finition of "variety" from Article l. 

47. Dr. Roth (GIFAP) stated that, notwithstanding the fact that the definition 
of "variety" was much improved in comparison with that in earlier drafts, GIFAP 
was still of the opinion that a definition was unnecessary. The Paris Conven­
tion for the Protection of Industrial Property, national patent laws and the 
European Patent Convention did not contain a definition of "invention." That 
had never caused any problems. 

48. Mr. F. Chretien (UNICE) said that UNICE shared the view of GIFAP that a 
definition of variety was not absolutely necessary. Experience gained in the 
field of patents, in which the concept of invention was not defined, was 
instructive in that respect. 

49. Dr. Davies (UPEPI) stated that UPEPI's position was exactly the same as 
that of ICC, FICPI and GIFAP, and it would like to see the deletion of the 
definition. 

50. Mr. 0. Koch (AIPH) stated that, having heard a number of requests for 
deletion of the definition of "variety," he felt it necessary to stress that, 
like IFAP, AIPH was strictly opposed to the deletion of the definition. The 
Convention would lose all its meaning if the definition were deleted. 
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51. Dr. C. Gugerell (European Patent Office - EPO) stated that it was of 
course simpler, from the point of view of the EPO, if the UPOV Convention con­
tained no definition of variety. He nevertheless assumed that the definition 
would be maintained and his comments therefore mainly concerned the way in 
which the definition could be improved in relation to the European Patent 
Convention (EPC). It was clear that the removal of the prohibition on double 
protection modified the problem somewhat, but would only have minor influence 
since the exclusion of plant varieties in Article 53(b) of the EPC would remain 
in existence for the moment. The definition of variety should therefore be as 
clear as possible and. that, in his view, was not at present the case in all 
respects. That applied in particular to the provision that varieties that did 
not fully meet the conditions for the grant of a breeder's right could also be 
comprised in the definition of variety. 

52. Mr. Gugerell further wished to comment on three specific items. 

( i) An earlier definition had included the phrase "unit for the purposes 
of cultivation." The reintroduction of that phrase would improve the defini­
tion with respect to its extension to varieties that did not satisfy the re­
quirements of plant variety protection, since it would maintain that extension 
within a reasonable scope. 

( i i) In the second indented part of the sentence, the express ion "of the 
same botanical taxon" had been used. The EPO felt again that the earlier 
definition with the phrase "within a species or a taxon of a rank lower than 
species" had been better. That made it clear that what was meant was the 
lowest taxon and not just any taxon. Under the present definition "variety" 
could also be understood as a genus or a family. 

(iii) The second sentence of the definition dealt with what could be repre­
sented by a variety. The EPO considered that such a sentence did not belong 
to a definition. Therefore, to make it quite clear, it should also be visually 
separated from the definition. If it did belong to the definition, then there 
would be situations in which the definition would contradict Article 53(b). 
The latter stated, after the semicolon, that the exclusion before the semicolon 
did not apply to microbiological processes or the products thereof. A plant 
cell manufactured by means of a microbiological process would therefore not be 
excluded from patent protection by Article 53(b). If then a plant cell were 
to be deemed a variety on the basis of the second sentence of the UPOV defini­
tion, that would be in direct contradiction with Article 52(b). 

53. The Chairman concluded the discussion on Article 1, noting that some 
organizations wished that the definition of "variety" be deleted and that 
others had a number of observations on it. Among the other suggestions of some 
importance were the proposed insertion of a definition of "material" and sub­
stitution of "title of protection" or "plant variety right" for "breeder's 
right." 

Article 2 in the Present Text of the Convention - Forms of Protection - and 
Article 2 in the Proposed New Text - Obligations of Contracting Parties 

54. The Chairman opened the discussions on Article 2. 
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55. Mr. Koch (AIPH) explained that he spoke on behalf of AIPH, the sole 
representative of producers of ornamental plants from five continents. Even 
though AIPH spoke with only one voice here amongst numerous international 
organizations, it spoke with some weight. AIPH had shown great interest in the 
revision of the Convention and sought to cooperate with many bodies and orga­
nizations--governmental and non-governmental--to secure a balanced Convention 
for society at large and for breeders and growers in particular. At its recent 
Congress in Osaka (Japan), the AIPH policy on the protection of new plant 
varieties had been supported by all members. In recent months, sensible com­
promises had been reached on many questions involved in the revision of the 
Convention. But in relation to Article 2 of the existing Convention, probably 
the most important article of all, AIPH was seriously alarmed upon hearing that 
the UPOV Administrative and Legal Committee voted to lift the ban on cumulative 
protection. The removal of Article 2 would not only allow a choice of the 
system but also permit the cumulation of protection in both systems and remove 
from UPOV control over the future form of plant variety protection. The remo­
val of Article 2 would create imbalance and disharmony in trade, production and 
breeding of ornamental plants, and lead to an abundance of disputes and law 
suits. In his own country, Denmark, the second largest grower and exporter of 
pot plants in the world, both breeders and growers of ornamentals were against 
changing the present text of Article 2. Mr. Koch urged UPOV to maintain that 
text since AIPH would prefer no revision at all rather than accepting a change 
in Article 2 which would pave the way for monopolies and disorder in the field 
of plant variety protection. 

56. Dr. von Pechmann (AIPPI) referred to the existing proposal for Arti­
cle 2(1) and the reference therein to Article 36(2). The comments on the first 
Article depended on the conclusions of discussions on the second Article since 
the question arose whether the second was still necessary after deletion of the 
ban on double protection. AIPPI had no comments to make on paragraph (2). 

57. Mr. Le Buanec (ASSINSEL) stated that ASSINSEL had no particular observa­
tions to make on the proposed Article 2. It did wish, however, to explain in 
more detail its views on the proposed suppression of the prohibition of double 
protection. That was one of the most important points in the revision of the 
Convention and one on which the members of ASSINSEL were not only divided, but 
were divided into three groups. 

(i) The first group felt that the UPOV Convention provided the best way of 
protecting a plant variety and that the current revision strengthened that 
position. It feared that the suppression of the prohibition of double protec­
t ion for plant varieties as such would weaken, in the long term, the plant 
breeder's certificate due to the confusion it was liable to cause. It further 
feared that that suppression would endanger the principle of free use of a 
protected variety for creating other varieties, which was the cornerstone of 
the Convention and was essential for carrying out the profession of breeder. 
Consequently, that group was in favor of maintaining the ban. 

( i i) The second group felt that it could accept the proposed deletion of 
the prohibition on double protection subject to two conditions: one was that 
the criteria of distinctness, homogeneity and stability be introduced into the 
patent system as additional conditions for patentability of varieties in order 
to avoid the confusion that could arise in time due to a double system of pro­
tection; further, that a system resembling that of the "breeder's exemption" 
be introduced into the patent system. 
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(iii) The third group supported unreservedly the proposed suppression of the 
ban on double protection since, according to that group, it was inappropriate 
for the UPOV Convention to place upon member States an obligation to modify 
other legal systems and that the member States had to be given the possiblity 
of affording breeders the protection they considered the most appropriate and 
the most effective. According to that group, the ban on double protection, 
associated with the proposed definition of a variety, created an area within 
which no form of protection could be obtained. Finally, each of the systems 
involved had its advantages and disadvantages and to artificially favor one of 
them by means of an exclusion provision would prevent member States from 
acquiring experience of the two systems. If the two systems were equally 
valid, it should be possible to be able to use both of them in coexistence; 
if one was clearly superior to the other, the breeders would choose themselves. 

58. Mr. Le Buanec concluded by observing that his statement bore witness to 
the difficulties experienced by ASSINSEL in taking a position on that matter 
and the concerns which the various groups of opinion had on that subject. 

59. Mr. Roberts (ICC) repeated his opening statement to the effect that ICC 
was pleased to see the deletion of the old Article 2 from the Convention. He 
felt, however, some distress at the statement of AIPH that they would be will­
ing to forgo all the benefits of a revision in order to retain the ban on dou­
ble protection. There were already UPOV member States which permitted the 
patenting of plant varieties and no disaster had so far occurred in such coun­
tries; Mr. Roberts accepted, however, that it could be argued that "there had 
not yet been enough time for a disaster to occur." Furthermore, he observed 
that the removal of the ban on double protection did not compel member States 
to permit double protection, and the existing ban in Article 53(b) of the 
European Patent Convention would clearly stay for some years at least. It 
would be sad to reject all the potential benefits of an amended Convention in 
order to preserve the existing position on a question which, in Europe, could 
be settled in other fora. 

60. Mr. Roberts further stated that ICC supported the views of the third group 
in ASSINSEL but had some sympathy with the position of the second group in that 
it understood the perceived need to introduce into patent laws something anal­
ogous to the "breeder's exemption." UPOV could not of itself change the patent 
laws, but countries and delegations present should give consideration to this 
problem. ICC hoped that the experimental use exemption in patent law would 
evolve so as to provide something analogous to the exemption of the UPOV Con­
vention. This would not mean that the breeder would be absolutely free to 
exploit the results of his breeding. Whether he was free or not, would depend 
on whether the variety which he had produced experimentally did or did not 
infringe the claims of the relevant patent. 

61. Mr. Royon (CIOPORA) pointed out that "double protection" had a double 
meaning. It may mean cumulative or alternative protection. CIOPORA supported 
the deletion of Article 2 of the present text, and shared the views of the 
third group in ASSINSEL. Some breeders of ornamental plants were happy to 
continue to protect their varieties by plant variety protection certificates, 
others with plant patents, while still others would be very happy with the 
utility patents of the United States of America. Diversity should be main­
tained and encouraged so long as UPOV remained as the international forum to 
coordinate everything concerned with the protection of plant varieties. 
CIOPORA would prefer to see a positive statement in the Convention giving Con­
tracting Parties an explicit free choice between plant variety protection and 
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patent protection rather than a simple non-inclusion of the present Article 2. 
The revision of the UPOV Convention should look towards the future and not 
limit the scope of the Convention. Even the exclusion provisions of Arti­
cle 53(b) of the European Patent Convention might, with time, be changed. 
CIOPORA hoped very strongly and sincerely that a positive statement opening up 
this possibility could be made under a revised Article 36. 

62. On the actual text of the proposed new Article 2, CIOPORA was not content 
with the reference to Article 36(2) since this Article was more restrictive 
than the former Article 37. In relation to the basic obligation of Contracting 
Parties in Article 2(1), CIOPORA thought that the formal nature of the right 
granted was unimportant so long as the Parties granted to the breeder of a va­
riety the exclusionary right defined in the Convention. Referring to CIOPORA's 
earlier comments concerning the definitions of "title of protection" and 
"breeder's right," CIOPORA proposed that Article 2(1) should read: "Each Con­
tracting Party shall recognize and protect the breeder's rights provided for 
in this Convention by the grant of a title of protection." References to 
"titles of protection" should also be introduced into subparagraphs (ii) 
and (iii) of paragraph (2). CIOPORA was of the opinion that it was essential 
that an existing patent office should be able to act as "the authority" for 
the purposes of Article 2(2)(ii) where the Government of the Contracting Party 
concerned decided to choose patents as a means of protection for some or all 
plant species, whilst applying the principles of the UPOV Convention. 

63. Mr. Lefebure (COPA and COGECA) announced that COPA and COGECA went along 
with the position of AIPH and of the first group, as it had been called by 
Mr. Le Buanec, of ASSINSEL: COPA and COGECA were opposed to a change in 
Article 2 of the current text. European farmers were unanimous in insisting 
that there could not be double protection for one and the same variety and in 
stressing the importance of the exclusive application of the UPOV Convention 
to plant variety protection. COPA and COGECA therefore rejected the proposed 
text. 

64. Mr. Winter (COMASSO) stated that COMASSO, as a European association of 
breeders, also based its observations on the existing European legal situation 
that unequivocally contained the exclusion from patentability of plant vari­
eties in international conventions and national laws. COMASSO based itself on 
the fact that the future member States of UPOV should not be obliged to amend 
existing exclusion provisions to the effect that all systems should be open. 
COMASSO further based itself on the fact that, following its intended strength­
ening, the UPOV Convention should still offer the best possible protection of 
plant varieties for breeders, particularly through its requirements, such as 
distinctness, homogeneity and stability, and due to the particular formulation 
of the breeder's exemption. Neither of those two items were contained as such 
in any patent system. 

65. Taking those comments into consideration, it would be seen that there was 
a genuine need for a collision norm in order to provide for possible overlaps 
between differing systems of protection. COMASSO reiterated its comments on 
that item and emphasized that such a collision norm would have to be balanced 
and should not lead to drawbacks for either one or the other owner of rights 
due to its particular formulation. 

66. With regard to the proposed Article 2, it seemed to Mr. Winter appropriate 
to include the proviso of Article 36(2) in Article 4(2), that gave an obliga­
tion of application to all species. 
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67. Mr. Ehkirch (COSEMCO) stated that COSEMCO supported the recommendations 
and proposals made by COMASSO. 

68. Mr. Bannerman (FICPI) stated that FICPI had no comments on the proposed 
new text of Article 2 but welcomed the proposal to delete the existing Arti­
cle 2 and its ban on double protection. He had heard the view expressed that 
if patents were allowed for plant varieties, the UPOV system would fall into 
disuse. These fears were misplaced since the conditions for patentability and 
for the grant of breeders' rights were quite different and since many plant 
varieties would not meet the conditions for patentability and would only be 
susceptible to protect ion under the UPOV Convent ion. Few varieties produced 
by tradi tiona! breeding methods would meet the patentability requirements. 
These were most likely to be met by varieties produced by genetic engineering, 
which would be technical inventions in the true sense of the word. FICPI 
believed that it was inappropriate that any particular class of technical in­
ventions should be excluded from patentability. 

69. Mr. King (IFAP) stated that IFAP was opposed to double protection, i.e. 
the granting of both plant breeders' rights and patents for the same botanical 
genus or species. In IFAP' s view there should be one predominant system of 
property rights for plants, namely the plant breeder's right granted under the 
UPOV Convention. Other intellectual property rights, such as patent rights, 
should not interfere with plant breeders' rights. If a plant breeder needed 
to use a patented gene or a patented process in the developing of a new plant 
variety, then he would naturally have to obtain the consent of the patent 
holder. However, the farmer or grower should only pay one royalty on the new 
plant variety to the breeder. IFAP therefore favored the intent ion of the 
existing Article 2(1) and supported the comments of AIPH, the first group of 
ASSINSEL, and of COPA and COGECA. In IFAP' s view there was a difference of 
philosophy in the room. There was a large group which was looking to the 
future towards what ICC had called "a patent law which will provide something 
analogous to plant breeders' rights." That group believed in reducing the 
importance of the UPOV Convention and substituting plant breeders' rights by a 
certain kind of patents. If the objective of the revision of the Convention 
was to clarify and improve it, then IFAP thought that the elimination of Arti­
cle 2(1) would in fact increase the confusion and lead to an abundance of law 
suits and disagreements within the sector. The plant breeders' rights system 
had proven to be a fair system with a proper balance between the interests of 
producers, consumers and breeders, and IFAP would lik~ this system to continue. 

70. Dr. Roth (GIFAP) stated that GIFAP was pleased with the deletion of the 
so-called double protection ban of the old Article 2 and believed this to be 
the greatest improvement in the UPOV Convention. In view of the deletion GIFAP 
no longer saw any need for the proposed Article 2(1) or Article 36. 

71. Dr. Gross (UNICE) stated that UNICE was in favor of deleting the prohibi­
tion on double protection from the Convention. Article 2(1) of the new version 
was therefore superfluous and should also be deleted. As for Article 36, he 
was concerned that it would be used to a certain extent to maintain a ban on 
double protection. He hoped that clarification could be given as soon as Arti­
cle 36 was discussed. However, he did not want to speak only against a ban on 
double protection, but also wished to go along with the proposal made by the 
representative of CIOPORA for a positive statement to be contained in the Con­
vention. 
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72. Dr. Davies (UPEPI) stated that UPEPI welcomed the removal of the old 
Article 2 and had no specific comments on the proposed new Article 2. Con­
cerning the note on page 11 of document IOM/5/2 Rev., he suggested that the 
description of the case where only one title of protection would be available 
should perhaps be reconsidered. If a Contracting Party wished to allow only 
one right, the choice should not be between applications but granted rights. 

73. Dr. von Pechmann (AIPPI) said that he had so far restricted himself to 
the wording of the proposal and had therefore not taken a stance on the matter 
of double protection. Since contradictory views had been expressed on that 
matter, he wished to supplement what he had said before. He explicitly sup­
ported the ideas put forward by ASSINSEL with respect to the third group. That 
group, that was in favor of lifting the ban, advocated the view that, if possi­
ble, both systems, i.e. plant variety protection and patents, should represent 
alternative possibilities for the breeders. Which of the two systems was truly 
suitable for the breeders would transpire in time. In general, however, it was 
always best when effective protection existed since that provided the greatest 
incentive to innovation. AIPPI continued to fully support what had been said 
by CIOPORA, since it was necessary for many invent ions to obtain protect ion 
beyond that provided by improved plant breeders' rights. Article 2(1) should 
therefore be supplemented in order to state clearly that other possibilities 
existed in addition to plant variety protection. A possible formulation could 
be: "Each Contracting Party shall protect breeders' rights notwithstanding 
other possibilities for the protection of new plant varieties." 

74. Mr. Rayon (CIOPORA), on being given the floor by the Chairman, expressed 
his concern that certain pressure groups were hoping to influence the scope of 
protection as they had in 1961. The result in 1961 was a Convention with too 
many loopholes which breeders could not use effectively in countries which 
applied the minimum scope of protection. The objective of the revision was to 
remove the loopholes, and in this context it was necessary to concentrate on 
legal and not economic questions. He was surprised to see two camps discussing 
plant breeders' rights systems in an industry where innovation was as important 
as it was in agriculture. 

75. Mr. M.O. Slocock (AIPH) stated that the organizations had come together 
some years ago to improve the Convention; he accepted that the experience of 
operating the Convention and developments in technology had led to a need to 
update the Convention to make it more precise and effective and to clarify the 
interests of the parties involved. This objective having been achieved in many 
other parts of the revised Convention, AIPH did not wish to see an alternative 
to be available which would allow the producers of new plant varieties to work 
outside the Convention altogether, or to operate under two separate systems at 
the same time. It would prefer to forgo the improvements of the revised Con­
vention rather than to allow a situation to arise where one would be forced to 
operate under the European Patent Convention or other legislation which was 
being discussed in Brussels. Many AIPH members were from countries outside the 
EPC territory or outside the EEC. AIPH wished to see a more precise, better 
and comprehensive Convention but did not wish to see the effectiveness of that 
Convention eliminated at a stroke by the creation of an opportunity for another 
system to take its place. 

76. Mr. G.J. Urselmann (COMASSO) stated that COMASSO understood that in a 
revised Convention there would be no obligation for Contracting Parties to 
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change existing exclusions of plant varieties from patenting, but equally there 
would be no obligation to maintain existing legislation. He stated that there 
were strong feelings within COMASSO that patent questions should be dealt with 
in patent legislation and that this was not a matter upon which UPOV should 
decide. 

77. The Chairman noted the intense discussion that had taken place on the 
subject of double protection: he told the meeting that similar discussions had 
taken place within UPOV circles and that there was no wish that the protection 
under the UPOV Convent ion should be weakened in any way. It should be made 
clear to those who were against the deletion of the ban on double protection 
that the objective of UPOV was to construct a Convention that was strong enough 
in itself to withstand any competition from other sources. On the other hand, 
conditions should not be created such that farmers could no longer afford new 
varieties since in that case the Convention would not work at all. Partici­
pants had accordingly to continue to strive to secure a Convention with which 
they could all live. 

Article 3 - Measures Regulating Commerce 

78. The Chairman opened the discussions on Article 3. 

79. Mr. Royon (CIOPORA) stated that the term "material" as it appeared in 
Article 3 should be changed to "plant material" and that plant material should 
be defined in Article 1 to mean "any plant or part of plant, whatever its 
botanical or commercial function may be, including in particular cut flowers, 
fruit and seeds." 

80. Mr. Winter (COMASSO) agreed with the provision as contained in the 
document. However, he wished to state for the record that he based himself on 
the fact that no obligation would be placed on the Contracting Parties to 
introduce measures to regulate the market. 

81. Mr. Besson (FIS) stated that FIS supported the comment made by Mr. Winter 
(COMASSO). 

Article 4 - Genera and Species to be Protected 

82. The Chairman opened the discussions on Article 4. 

83. Mr. Slocock (AIPH) welcomed the thinking and the spirit behind the new 
text of Article 4 but questioned whether the shortness of the time periods was 
not too optimistic. 

84. Mr. Le Buanec (ASSINSEL) wondered whether the term "all plant genera and 
species" covered intergeneric and interspecific hybrids: if such was not the 
case, ASSINSEL felt that it would have to be supplemented by "and their 
hybrids." 
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85. Mr. Roberts (ICC) wished to see the period of 10 years referred to in 
Article 4(l)(ii) reduced if possible. If it could not be reduced, he asked 
whether the Article could be strengthened by requiring the 25 plant genera or 
species referred to in subparagraph ( i) to represent a balanced selection of 
genera or species for which protection would be relevant. 

86. Mr. Rayon (CIOPORA) stated that the proposed new text of Article 4 was 
meant to represent an improvement over the present Convention and, as such, it 
was welcomed. However, it perpetuated the principle of the progressive imple­
mentation of the Convention which had been a basic flaw of the Convention from 
the very beginning. CIOPORA thought that the period of 10 years in Arti­
cle 4(l)(ii) should be reduced to three years since otherwise the present 
anomalies in the availability of protection for some species would be perpetu­
ated in many countries. This was one of the reasons why CIOPORA insisted that 
Governments and breeders should be free to choose between plant variety rights, 
plant patents and standard patents, since the choice would permit countries 
which granted patent protection to protect all species, including the inter­
specific hybrids which were likely to be more numerous in the future. 

87. The Chairman referred to the aim of getting more States to become parties 
to the Convention. He observed that the reason for the 10-year period was to 
ensure that this aim could be achieved. 

88. Mr. Winter (COMASSO) referred first to the question put by ASSINSEL. 
COMASSO also had difficulty in determining whether the case of intergeneric 
and interspecific hybrids was in fact covered by the chosen wording "genera 
and species." The compulsory application of the Convention to all genera and 
species was welcome and a transitional rule had also to be foreseen for them. 
COMASSO wished to suggest the following addition to paragraph (l)(i): "They 
[the genera and species] shall concern the main crops cultivated in the member 
State concerned." The reason for that was that in some member States, already 
under the current UPOV Convention, protection was not afforded to all important 
species. It had to be ensured that the need for protection of breeders in all 
member States was indeed sufficiently taken into consideration and that could 
be done by such a reference to the important species. 

89. Mr. Ehkirch (COSEMCO) stated that COSEMCO shared the concern expressed by 
ASSINSEL with regard to intergeneric and interspecific hybrids. 

90. Mr. Bannerman (FICPI) welcomed the new text of Article 4 since it would 
provide a specific time by which plant variety protection would be extended to 
all species. FICPI wondered, however, whether the period of 10 years could be 
shortened. 

91. Dr. Roth (GIFAP) expressed the view that the period of 10 years in Arti­
cle 4(l)(ii) appeared very long. In order to secure harmony between national 
laws, he suggested that this period should be reduced to three years as pro­
posed for existing members of the Union. 

92. Dr. Gross 
ten-year term. 

(UNICE) stated that UNICE was also in favor of reducing the 
There was no obvious reason why a two-class society should be 
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created. He also felt that the proposal made by the representative of COMASSO 
to relate the provision to the main crops cultivated in given territories was 
worth reflection. 

93. Dr. Davies (UPEPI) stated that UPEPI agreed with the comments made by 
FICPI. 

94. The Chairman conQluded the discussions on Article 4 and stated that the 
questions of the 10-year period and of the intergeneric and interspecific 
hybrids would have to be considered in subsequent meetings. 

Article 5 - National Treatment 

95. The Chairman opened the discussions on Article 5. 

96. The deletion of the possibility of requ1r1ng reciprocity was supported by 
Dr. von Pechmann (AIPPI), Mr. Le Buanec (ASSINSEL), Mr. Roberts (ICC), 
Mr. Rayon (CIOPORA), Mr. Winter (COMASSO), Mr. Bannermann (FICPI), Mr. Besson 
(FIS), Dr. Roth (GIFAP) and Mr. Chretien (UNICE). 

Article 6 - First Application 

97. The Chairman opened the discussions on Article 6. 

98. Mr. Roberts (ICC) stated that ICC had no problems with Article 6. It had 
been noted, however, that there was no provision corresponding to the present 
Article 11(3), and ICC would appreciate some confirmation that the substance 
of that provision was still intended to apply. 

99. Mr. Rayon (CIOPORA) asked whether there was any specific reason why Arti­
cle 11 ( 3) of the 1978 Convent ion was being deleted and whether it could be 
assumed that the deletion did not entail any change ifi practice. 

100. Mr. Winter (COMASSO) referred to the comments made by CIOPORA and other 
organizations and stated that the provisions of the current Article 11 ( 3) 
should remain in the Convention, at some place or other. 

101. Dr. Roth (GIFAP) supported the previous statements and questions in rela­
tion to Article 11(3) of the existing Convention. 

102. Dr. Gross (UNICE) said that UNICE was in agreement with the proposed for­
mulation, but would nevertheless prefer Article 11(3) of the current Convention 
to remain in some form within the Convention. 

103. Mr. Greengrass (Vice Secretary-General) stated that the reason why Arti­
cle 11 ( 3) of the existing text did not appear in the draft revised text was 
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because the view had been taken that the general trend in intellectual property 
protection was towards increased interdependence between protection in differ­
ent countries rather than towards the independence of such protection. Arti­
cle 11(3) had been viewed as a 19th century provision and, as such, contrary 
to the increasing coordination in examining plant varieties and granting pro­
tection. The views expressed by the preceding speakers would be taken into 
account. Mr. Greengrass added that he was aware of two non-member States of 
UPOV where the granting of plant variety protection was dependent upon the 
existence of protection for the same variety in another country. Such a system 
was totally contrary to the aim of the original Article 11(3); therefore, it 
might perhaps be desirable to reinstate it. The comments of participants would 
certainly be taken into account when the proposed text was looked at afresh. 

Article 7 - Conditions for the Grant of a Breeder's Right 

104. The Chairman opened the discussions on Article 7. 

105. Mr. Slocock (AIPH) commented in relation to Article 7(2)(a) (newness) that 
it seemed excessive to include the words in brackets since, although this might 
not affect the ornamental sector as much as it might affect other sectors, it 
seemed to be taking the thinking behind other parts of the Article further than 
was necessary or prudent. In relation to paragraph (2)(b), he found it diffi­
cult to see how a new variety could be held to be new if it already existed at 
the date of the extension of protection to a species not previously protected. 

106. In relation to Article 7(3) (distinctness), Mr. Slocock felt that it was 
a pity that the reference to "important characteristics" had been removed, 
notwithstanding the fact that the former text supported positions taken by some 
UPOV Technical Working Parties. It was, however, a subject that UPOV should 
continue to consider carefully. The proviso to the second sentence in para­
graph (3) concerned him where it talked about a variety which was the subject 
of an application for protection only becoming a matter of common knowledge if 
the application led to the grant of a breeder's right. Many circumstances 
could cause the refusal of a breeder's right, but it did not seem to him that 
this should necessarily affect common knowledge of the variety. 

107. Dr. von Pechmann (AIPPI) pointed out that the expression "any product 
directly obtained from the harvested material of the variety" in Arti­
cle 7(2)(a) was not clear and could lead to difficulties in practice. In some 
circumstances, it was possible that the variety concerned could not be deter­
mined from a product directly obtained from the variety. The corresponding 
provision should only be applicable where it was possible to determine, from 
the product, which had been the variety that had served as a basis for obtain­
ing that product. Only in such case could disclosure be derived from the 
product. Such was also the case in relation to chemical substances. Where 
the process for its manufacture could not be determined from the substance, 
then the process was still considered new, and the product was in fact not 
reproducible. 

108. As for paragraph (3) relating to distinctness, Dr. von Pechmann wished to 
point to the effect of an application "in any country." It was his view that 
it was rather the novelty that would be affected. There also arose the ques­
tion of what was to be understood by the expression "in any country." For 
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instance, if an application filed in China were to lead to entry in the offi­
cial register of varieties ten years later, then the corresponding application 
in one of the member States would no longer be valid since distinctness would 
no longer exist. It was therefore questionable whether UPOV should really go 
so far as to treat an application in a non-member State in the same way as an 
application in a member State. 

109. Mr. Le Buanec (ASSINSEL) had several comments to make on paragraph (2). 
On the matter of drafting, ASSINSEL felt that the expression "reproductive or 
vegetative propagating material" was ambiguous and should be replaced by 
"sexual or vegetative reproductive material." In the introductory part of sub­
paragraph (a), ASSINSEL felt that the words between square brackets should be 
deleted. Furthermore, ASSINSEL wanted the words "if the law of that Contract­
ing Party so provides" to be deleted in subparagraph (i). It felt it would be 
useful to add a provision to subparagraph (a) reading as follows: "The making 
available of a variety by the applicant under a contract by which the appli­
cant maintains his property right in the variety, particularly for the purposes 
of trial, propagation, production of hybrid seed, processing and storage, shall 
not be understood as exploitation within the meaning of subparagraphs (i) 
and (ii)." 

110. As for subparagraph (b), ASSINSEL felt that the word "may" should be 
replaced by "shall" in order to make that transitional limitation on novelty 
compulsory. 

lll. Mr. Roberts (ICC) stated that ICC had made a number of written comments 
on Article 7 and he was not going to repeat them. ICC supported the deletion 
of the words within square brackets in Article 7(2)(a) which had been previ­
ously proposed by AIPPI and ASSINSEL. 

112. Mr. Royon (CIOPORA) stated that CIOPORA would like to see the words "with 
the consent of the breeder" replaced by the words "with the express consent of 
the breeder" in Article 7(2)(a)(i) and (ii). In Article 7(2)(a), the words 
"propagating or harvested material" should be replaced by the words "plant 
material," assuming that the definition that he had already proposed was 
adopted for these words. The text between square brackets should be deleted 
and the term "exploitation" should be qualified in the way suggested in the 
definition of the exclusionary right of the breeder which CIOPORA proposed for 
Aiticle l2(l)(a). 

113. Mr. Royon further noted that under the provisions of paragraphs (2) 
and (3) it was possible for a breeder to enter a variety on an official regis­
ter and thus disqualify another breeder from securing rights for a variety 
which was not distinct from the variety entered on the register. The entry on 
the register would confer no protection and would not limit the first breeder 
from subsequently applying for protection at a much later date, provided he 
did not sell his variety. The net effect of this was to grant protection to 
the first to invent rather than to the first to apply, which was contrary to 
the general trend in industrial property. He asked whether this was inten­
tional. Mr. Royon finally noted that, in Article 7 ( 3), the term "important 
characteristics" was no longer employed. He did not think that the deletion 
of the term provided any improvement, particularly in the context of resolving 
the problem of trivial differences. The term "characteristics" was deployed 
in Articles 7(4) and (5), but without any proper qualification. He thought 
that additional words were needed in the relevant paragraphs. 
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114. Mr. Greengrass (Vice Secretary-General) noted that under the UPOV Conven­
tion, ever since 1961, a variety remained new even if it was known, provided 
that it had not been sold, whereas in the patent system novelty was lost by 
publication. A variety of rose could accordingly be entered into some public 
competition as a result of which it was described, but it would remain novel 
provided that it was not sold. Since it became thus a matter of common knowl­
edge, the variety would be taken into account for distinctness purposes. The 
position relating to novelty under the UPOV Convention was different from the 
position under the patent law and it was not possible to deploy the patent 
expressions "first to invent" and "first to apply" in this context. 

115. Mr. Royon (CIOPORA) appreciated the clarification of the Vice Secretary­
General but wondered whether it would be possible to block applications by 
putting a variety on a register and then waiting for many years or until it 
became convenient for the party concerned to commercialize the variety. This 
might create problems for the trade. 

116. Mr. Winter (COMASSO) restricted his comments to paragraph (2) of the 
Article. He first asked for a brief explanation as to whether there was an 
intended difference in meaning in the use of the heading "newness" in the 
English text in place of "novelty" that tended to be the usual term. If not, 
COMASSO would advocate the use of "novelty." With respect to subparagraph (a), 
it proposed the deletion of the brackets and of their contents, as had various 
prior speakers. As for the expression in subparagraph (a)(i) and (ii), "other­
wise made available," COMASSO went along with the cements of ASSINSEL, particu­
larly the formulation that had been proposed. The main reason was that it was 
based to a large extent on the proposal for a Community breeder's right. 

117. COMASSO further proposed that, in subparagraph (a)(i), the word "explicit" 
be added, resulting in the following wording: "with the explicit consent." 
Additionally, in the same subparagraph, the one-year period of grace for nov­
elty should be binding. Finally, COMASSO considered the transitional limita­
tion of the novelty requirement to be altogether desirable. However, he pro­
posed that the provision in subparagraph (b) should also be made binding, by 
changing the word "may" into "shall." 

118. Mr. Bannerman (FICPI) stated that, for the reasons which had been 
enlarged upon by the representative of AIPPI, FICPI would prefer to see the 
bracketed text in paragraph (2)(a) deleted. 

119. Mr. King (IFAP), commenting on Article 7(3) on distinctness, said that 
IFAP's view was that it was important to avoid plagiary in the breeding of new 
varieties and that a new variety should only be protected if it incorporated 
improved economic characteristics. IFAP would accordingly seek to insert in 
Article 7 ( 3) after the words "clearly distinguishable" the words "and a com­
mercial improvement over." In the absence of such words it was possible to 
protect something that was merely botanically interesting. 

120. Mr. Besson (FIS) supported, on behalf of FIS, the proposal made by 
Mr. Le Buanec, on behalf of ASSINSEL, to introduce a provision that safeguarded 
the novelty of material used for trials or propagation outside the actual trade 
circuit. That was everyday practice and was most important for the variety and 
seed industry. 
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121. Dr. Roth (GIFAP) stated that GIFAP saw no justification in the provisions 
of Article 7(2)(b) and suggested that they be deleted. 

122. Mr. Chretien (UNICE) stated that UNICE requested deletion of Arti­
cle 7(2) (b) due to the fact that the provision broke the uniformity of the 
novelty criterion. 

123. Dr. Davies (UPEPI) stated that while UPEPI had no detailed comments on 
Article 7, he wished to draw the attention of the Secretariat to the use in 
Article 7(3) and (5), respectively, of the words "clearly distinguishable" and 
"relevant characteristics." If it was finally decided that a definition of 
"variety" should be included in Article 1, then these words would need to be 
incorporated into the relevant definition. 

124. Mr. Slocock (AIPH) asked the Secretariat to explain why the expression 
"important characteristics" had been discarded. For years delegates had dis­
cussed in UPOV the possible extension of minimum distances, and the discarding 
of these words seemed to constitute a move in the opposite direction. 

125. Mr. Greengrass (Vice Secretary-General), in responding to Mr. Slocock 's 
question, stated that the existing text of the Convention required that a 
variety, to secure protection, had to be clearly distinguishable by one or more 
important characteristics from any other variety whose existence was a matter 
of common knowledge at the time when protection was applied for. If one re­
ferred back to the "travaux preparatoires" of the 1961 Convention, one found 
that the word "important" was added since it was felt that it could not be so 
that any variety would be protectable. There had to be some degree of differ­
ence. On the other hand, it was also firmly decided at that time that it was 
not essential that a variety should represent an improvement over other vari­
eties in order to be eligible for protection. The experts at that time con­
sidered that merit was too local or too temporary to be taken into account in 
an international system of protection, and even in a national one. The rela­
tive merit of a variety depended upon the conditions under which it was grown. 
Merit in one place might not be merit in another place. However, in the light 
of subsequent experience the word "important" was found to be ambiguous since 
it had frequently been thought to indicate merit. The question had been ad­
dressed in the General Introduction to the UPOV Guidelines for the Conduct of 
Tests for Distinctness, Homogeneity and Stability and it was stated that the 
term "important" meant "important for the purpose of making a distinction" and 
not "important in the sense of merit." Accordingly, in view of the general 
position taken by UPOV, the word "important" had been dropped out of the new 
text, simply because it was seen to be ambiguous and misleading, and for no 
other reason. 

126. Mr. Slocock (AIPH), in response to the statement of Mr. Greengrass, stated 
that AIPH felt that some effort should be made in the text of the Convention 
to underline the need to distinguish new varieties by significant differences 
so as to discourage the sort of plagiarism that nobody wished to see. 

127. Dr. von Pechmann (AIPPI) returned once more to the problem of novelty. 
Mr. Winter (COMASSO) had referred to the non-binding nature of the one-year 
period of grace for novelty in paragraph (2)(a)(i). However, the period given 



IOM/5/12 
page 24 

in subparagraph (ii) was binding. The period given in subparagraph (i) should 
therefore also be binding since differences might otherwise arise that would 
be hazardous for breeders. 

128. Mr. Le Buanec (ASSINSEL) wished to respond to a remark made by Mr. King 
(IFAP) on the requirement of an economic interest for obtaining protection. 
ASSINSEL was opposed to that principle for three reasons: to begin with, it 
was a general principle of intellectual property law that economic merits were 
not taken into account in the granting of rights. The second reason had 
already been expanded on by Mr. Greengrass (Vice Secretary-General) and there 
was no reason to return to the geographical aspect of the economic value. 
Finally, account had to be taken of the need for genetic diversity: it would 
be extremely risky to refuse to protect a variety of a value equal to that of 
an existing variety where their genetic composition was different. 

Article 8 - Right of Priority 

129. The Chairman opened the discussions on Article 8. 

130. Mr. Slocock (AIPH) stated that AIPH welcomed the reduction of the period 
of years in Article 8(3) from four to two. This was realistic and appropriate. 

131. Dr. von Pechmann (AIPPI) pointed out that the priority right obviously 
referred only to breeders' rights within the UPOV system. Presuming that, 
after removal of the ban on double protection, there would be the possibility 
of using other systems of protection for new plant varieties, the priority 
right should not be limited to breeders' rights under the UPOV Convention, but 
extended to initial applications for the grant of other rights. An American 
breeder who had applied for a plant patent for a vegetatively propagated vari­
ety should not be given the answer that his priority right could not be recog­
nized, when filing an application in another UPOV member State, on the grounds 
that his application in the initial country was not an application within the 
meaning of the UPOV Convention, but a patent application. Dr. von Pechmann 
wished therefore to propose the replacement of the words "a breeder's right 
with the authority" by "protection for a new variety with the relevant author­
ity." 

132. Mr. Le Buanec (ASSINSEL) said that, for technical reasons that were impor­
tant for certain species, ASSINSEL requested that the priority period be 
extended from 12 to 24 months. As for paragraph (3), ASSINSEL wished to main­
tain the four-year period contained in the current text of the Convent ion. 
Finally, Mr. Le Buanec noted that in the English version of paragraph (4), the 
word "facts" should be replaced by the word "events." 

133. Mr. Roberts (ICC) supported the observations of ASSINSEL in respect of the 
priority period and the period mentioned in paragraph (3). 

134. Mr. Rayon (CIOPORA) suggested that the words "application for the grant 
of a breeder's right" in Article 8(1) should be replaced by "an application for 
the grant of a title of protection" since, with the definition of the words 
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"title of protection" proposed by CIOPORA, the breeder would be able to claim 
the priority of a patent filed in another country. Article 8(1) provided that 
the priority period should be computed from the date of filing of the first 
application. CIOPORA thought it advisable to specify what should be considered 
as the first application, particularly in cases where an application had been 
withdrawn and then filed again at a later date. CIOPORA felt that, provided 
there had not been any grant of rights, it should be possible to claim priority 
on the basis of the second application. 

135. In relation to Article 8(3), Mr. Rayon stated that CIOPORA supported 
ASSINSEL's suggestion that the period of four years should be maintained. In 
relation to Article 8(4) CIOPORA thought that rather than the term "facts" used 
in the present text or the term "events" proposed by ASSINSEL, the term "acts" 
should be preferred. CIOPORA would like to know whether there was any partic­
ular reason why the words "or to any right of personal possession" appearing 
in the existing text of the Convention had been omitted from the draft. In the 
absence of a specific reason, this language should be maintained. 

136. Mr. Winter (COMASSO) basically supported the views presented by ASSINSEL 
and by the ICC, particularly with regard to extension of the period to 
24 months in paragraph ( 1) and maintenance of the four-year period in para­
graph (3). 

137. Mr. Ehkirch (COSEMCO) stated that COSEMCO shared the views expressed on 
behalf of ASSINSEL and of COMASSO with regard to the periods specified in 
Article 8. 

138. Mr. King (IFAP) noted that when the subject of the time periods in Arti­
cle 8 was discussed last year, IFAP approved the shorter periods of twelve 
months and two years which was embodied in the present text. On the other 
hand, if it were a fact, as suggested by Mr. Le Buanec (ASSINSEL), that it was 
technically impossible to do trials within the twelve-month period, then per­
haps it would be reasonable to reconsider the question. But unless there was 
a good technical reason, he could see no justification for changing the present 
text and left it to the Secretariat to determine whether a change was neces­
sary, as opposed to "just desirable," for the breeders. 

139. Dr. Roth (GIFAP) suggested that the priority period be extended from 12 
to 24 months. 

140. Dr. Gross (UNICE) lent his support to the proposal made by the represen­
tative of AIPPI that the priority right be extended to other applications for 
industrial property rights. 

141. Dr. Davies (UPEPI) stated that UPEPI supported the position of AIPPI. 

142. Mr. Greengrass (Vice Secretary-General) asked participants--in relation 
to the suggestion of CIOPORA that priority under the UPOV Convention should be 
available to an applicant who had applied for a patent for a plant variety in 
a country that granted patent protection for plant varieties--whether an 
application for a plant breeder's right would be accepted for priority 
purposes in relation to a patent application for a plant variety in any such 
country. 
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143. Dr. Davies (UPEPI) stated that whilst he did not have a definitive answer 
on that question, the requirement of a priority-establishing document under the 
patent system was relatively high in terms of its descriptive content. Whilst 
he believed that a detailed description accompanying a patent application might 
well be sufficient to establish priority for a plant variety right, it was un­
likely in many circumstances that the description provided with a plant variety 
right application would be sufficient to support the broad claims of a patent. 

144. Mr. G. Brock-Nannestad (AIPPI) suggested that the documents relating to 
an application for a plant variety right would probably be sufficient for a 
design application because a design application would rely on the visual 
descriptive characteristics and would not be required to have claims. The 
abolition of the ban on double protection would open up the possibility of 
obtaining a design patent, but he did not wish to confuse the issue. 

145. Mr. Roberts (ICC) said that he agreed with the last remark of 
Mr. Brock-Nannestad. It was rather late in the lengthy revision proceedings 
to introduce an amendment of this kind. It had not been discussed within ICC 
and he was not aware that anybody else had discussed this idea yet, which had 
many possible ramifications. His suggestion was that the proposal, though 
interesting, was too late in the current round of discussions. 

146. Mr. Royon (CIOPORA) asked whether the reason for the deletion of the words 
"or to any right of personal possession" in Article 12(4) could be clarified. 

147. The Chairman explained that the provision had been deleted because its 
meaning in this context was unclear. 

148. Mr. Royon explained that the notion of prior personal possession was a 
well-known concept under industrial property right systems, particularly 
patents. In the French patent law, the concept was defined with precision. 
And whilst it was deleted from a later text, the tribunals continued to apply 
the concept for which there was much case law. More recently the conditions 
for an application for personal possession had been clarified. He thought that 
the concept should find its place also within the protection system for new 
plant varieties. He was glad to know that the deletion under discussion did 
not mean that the notion would be eliminated altogether. 

Article 9 - Exaaination of the Application~ Provisional Protection 

149. The Chairman opened the discussions on Article 9. 

150. Mr. Winter (COMASSO) stated that Article 9 appeared, in the view of 
COMASSO, to give a possibility of incorporating the provisions of the present 
Article (3), that had already been touched upon in the discussion on Arti­
cle 6. As for paragraph ( 2), COMASSO explicitly welcomed the fact that a 
binding prov1s1on had been laid down for the introduction of provisional 
protection. However, it considered that the possibility for the breeder to 
obtain at least equitable remuneration was unsatisfactory. It therefore 
proposed that full compensation for any damage that was suffered should be 
made possible. Its opinion was that the final sentence of paragraph ( 2) led 
to !ega~ uncertainty and it therefore proposed deletion. 



IOM/5/12 
page 27 

0 ,.--· 'j'' , ..... ' ' 
·~: i 

151. Mr. Bannerman (FICPI) said that the new proposal for Article 9, which 
strengthened the protection afforded under the plant variety protection laws, 
was welcomed and supported by FICPI. 

152. Mr. Slocock (AIPH) wondered why the opportunity had not been taken, as in 
a previous draft, to include a specific reference to the joint utilization of 
technical services. Whilst the Secretariat or the Administrative and Legal 
Committee might have ~bought that a clause of this type was not appropriate in 
an international Convention, it did seem appropriate when it was discussed one 
year ago, and he had noted that it was included in the text that was submitted 
to the June meeting of the Administrative and Legal Committee. He was rather 
surprised and disappointed that it had disappeared from this draft. He agreed 
with the COMASSO delegation that the final paragraph of Article 9(2) appeared 
to be selective, confusing and contrary to the general spirit of the Convention 
and its operation. Finally, he wished to repeat what he had said previously 
concerning the period of provisional protection. AIPH felt strongly that this 
should be included in the period of the protection which was subsequently 
granted. Provision for this could be made either in this Article, or in 
Article 10. 

153. Dr. von Pechmann (AIPPI) referred to paragraph (2) and pointed out that 
AIPPI, as already expressed in its resolution, welcomed the introduction of 
provisional protection in the form of an obligation to remuneration during the 
period from publication of the application for a breeder's right up to grant 
of the right. The proposal made by COMASSO that full compensation for damage 
should be claimable in such a case obviously represented a considerable re­
inforcement of protection. However, it went considerably beyond what was 
known under patent law. Damages were liable under patent law only once the 
right was granted, whereas before that there existed an obligation to remuner­
ation. He was not sure whether one really wished to go so far in that case 
and to set up breeders' rights that were considerably stronger in that respect 
than was the case for patents. He likewise did not consider the final sentence 
to be useful. He supported its deletion on the grounds of legislative harmoni­
zation. 

154. Mr. Le Buanec (ASSINSEL) stated that, as a whole, ASSINSEL went along 
with the comments made by Mr. Winter on behalf of COMASSO. Although 
Mr. Greengrass had said that it was a prov1s1on from the last century, 
ASSINSEL felt it would be useful to restate in paragraph (1) of Article 9 the 
provision relating to independence of protection contained in Article 11(3) of 
the current text. ASSINSEL further held that it was essential to strengthen 
paragraph (2) in order to safeguard breeders' rights. In particular, it was 
necessary to delete the words "at least" and to replace the term "equitable 
remuneration" by "full compensation." Finally, ASSINSEL would like the final 
sentence of the paragraph to be deleted. 

155. Mr. Royon ('CIOPORA) stated that CIOPORA was of the view that growing tests 
or examinations in any one Contracting Party should be accepted by all other 
Contracting Parties. A provision to this effect would facilitate accession to 
the UPOV Convention for many countries, particularly countries that might like 
to join UPOV on the basis of patent protection where their patent legislation 
made it possible to use deposits of samples as a substitute for an enabling 
disclosure. In relation to Article 9(l)(b), CIOPORA suggested that the words 
"concerning the variety" be added at the end of the sentence after "material" 
since the breeder should not be obliged to supply information which did not 
concern his variety. 
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156. CIOPORA would also like to associate itself with the remarks made by 
ASSINSEL concerning Article 9(2). Concerning the last sentence thereof, 
CIOPORA wished to ensure that the breeder should be able to bring an immediate 
end to infringements that occurred during the period between application and 
grant. In France, for example, as soon as the applicant knew that his rights 
were infringed, he had the possibility of notifying the infringer by serving 
upon him a certified copy of his application. Subsequently, when the title of 
protection was granted, he could take legal action for all infringements which 
had occurred since the date of notification. 

Article 10 - Duration of the Breeder's Right 

157. The Chairman opened the discussions on Article 10. 

158. Mr. Winter (COMASSO) explicitly welcomed the longer term of protection 
that had been laid down. 

159. Mr. King (IFAP) stated that IFAP could see no justification for the pro­
posed increase in the minimum period of protection. Most of the varieties of 
agricultural crops that were in use ceased to be commercially viable long 
before the expiry of the present protection period of 15 years. Accordingly, 
he did not think that the breeders had made a case for increasing the period 
of protection. 

160. Mr. Besson (FIS) said that FIS agreed with the new wording of the provi­
sions involved. 

161. Dr. Gross (UNICE) referred to the fact that under Article 10(2) the right 
subsisted for at least 20 or 25 years as from the date of grant. On the other 
hand, it had been demanded in connection with Article 9 that certain legal 
claims to damages should already exist beforehand. That appeared contradic­
tory to him. 

162. Mr. Slocock (AIPH) agreed with Mr. King (IFAP). In view of the modern 
techniques and the changes in the taste of consumers, very few varieties of 
flowers or pot plants would outlast the period of protection. In practice the 
commercial life of varieties might be only five years. He suggested that the 
period should be 15 years, calculated from the date of application, with the 
possibility of increasing this period to 20 or 25 years in the case of woody 
plants. 

163. Dr. von Pechmann (AIPPI) stated that AIPPI supported the proposed exten­
sion, but felt that when drafting Article 9 the comment made by Dr. Gross 
(UNICE) should be taken into acount. 

164. Mr. Roberts (ICC) supported the proposed periods of protection of 20 and 
25 years. No harm was done where a variety's useful life ceased after five 
years, but there were occasional instances of very important varieties where a 
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period longer than 15 years was appropriate. A further theoretical reason for 
supporting the proposed periods of 20 and 25 years was that it brought the 
period of protection under patent and the normal period of protection for plant 
varieties into line with each other. 

165. Mr. N.J. Downey (CEETTAR) stated that CEETTAR supported the IFAP view on 
the period of protection. 

166. Mr. Royon (CIOPORA) noted that the calculation of the period of protection 
from the date of application might be a better way of providing a solution to 
the problem of provisional protection in Article 9(2). He further noted that, 
insofar as some organizations had stated that a long period of protection was 
not necessary in view of the fast turnover of varieties, he could not see why 
they should be concerned. Either growers and licencees would cease to be 
interested in the obsolete variety, or the breeder himself would conclude that 
it did not pay him to maintain the rights in his variety. 

167. Mr. Lefebure (COPA and COGECA) said that COPA and COGECA shared the view 
of IFAP and saw no reason to extend the term of protection. 

168. Mr. Le Buanec (ASSINSEL) pointed out that one argument in favor of extend­
ing the term of protect ion was the introduction of the concept of dependence 
of essentially derived varieties. That argument would seem most important. 

Article 11 - Rul1ity and Forfeiture of the Breeder's Right 

169. The Chairman opened the discussions on Article 11. 

170. Mr. Winter (COMASSO) referred to paragraph (2)(b)(iii) in which it was 
stated that one of the grounds leading to cancellation could be the case where 
the breeder had not proposed another suitable denomination in the event of can­
cellation of the variety denomination. The disproportion between the grounds 
and the penalty seemed so enormous to COMASSO that it proposed deletion of the 
provision. 

171. Mr. Brock-Nannestad (AIPPI) sought to clarify the situation when a breeder 
had a right but did not exercise it, for which there was no provision in the 
draft. At what point would his right to sue be extinguished? 

172. Mr. Greengrass (Vice Secretary-General) confirmed that this quest ion was 
not addressed by the Convention, but was settled by national law in each case. 

173. Dr. P. Lange (ASSINSEL) supported the view of COMASSO, on behalf of 
ASSINSEL, that item (iii) should be deleted in Article 11(2)(b). 
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Article 12 - Effects of the Breeder's Right 

Paragraph (1) - Acts Requiring the Breeder's Authorization - and Para­
graph (2) - Saae, in Respect of Essentially Derived and Certain Other 
Varieties 

174. The Chairman opened the discussions on Article 12 and invited comments on 
paragraphs (1) and (2). 

175. Mr. Winter (COMASSO) explicitly welcomed the strengthening of the right 
that was intended in the proposed provision. He explained that COMASSO wished 
to make a comment that had already been made by ASSINSEL with respect to 
Article 7(2). If "reproductive material" did in fact mean "generatives Ver­
mehrungsmater ial", then it was in agreement. Perhaps it was only a quest ion 
of the English wording. 

176. In the case of paragraph (l)(b) and (c), COMASSO assumed that the proposed 
subdivision and distinction was intended to give breeders the possibility of 
choosing the stage at which they wished to collect the royalties for the use 
of their protected varieties. However, COMASSO proposed that the word "direct­
ly" be deleted in subparagraph (c), at least in those cases where the special 
characteristics of the protected variety could be identified in such product. 

177. With regard to paragraph (2), COMASSO noted with gratitude that a number 
of suggest ions with respect to derived varieties and certain other varieties 
had been accepted. It explicitly welcomed that fact and emphasized that, in 
its opinion, a variety could be an initial variety within the meaning of those 
arrangements if it was not itself a derived variety. COMASSO therefore sug­
gested that in the phrase "from the protected variety," in paragraph (2)(a)(i), 
the word "the" be replaced by "a." 

178. It seemed to COMASSO that paragraph (2)(a)(ii) went along with the inter­
ests of the breeders. However, the idea had been expressed that, on the con­
trary, the provision in fact promoted plagiary. COMASSO therefore requested 
the Secretariat to examine that possibility and, should it prove to be true, 
to delete the provision. 

179. As regards paragraph (2)(a)(iii), COMASSO wished to point out again that 
the provision of inbred lines for producing seed under contract should not be 
qualified as sale. However, it did not appear to be the right place for a 
relevant provision. It referred to what had already been said in respect 
of Article 7(2). 

180. As for paragraph (2)(b), COMASSO proposed in general that the Secretariat 
should examine whether the definition could not be drafted in a way that was 
somewhat easier to understand. For item (i), it proposed that the square 
brackets and their contents be deleted. It further proposed that the whole 
provision be moved to Article 1 as a definition. 

181. Mr. Ehkirch (COSEMCO) said that COSEMCO supported all of the comments and 
proposals made by Mr. Winter (COMASSO). 

182. Mr. Bannerman (FICPI) stated that since the text of Article 12(1) and (2) 
greatly strengthened the rights of the breeder, it was strongly supported by 
FICPI. 
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183. Mr. King (IFAP) stated in relation to Article 12(l)(a) that item (ii) 
("conditioning") should be deleted. Since "production" and "reproduction" fell 
within the breeder's rights, it was quite unnecessary and even provocative to 
add "conditioning." Item (iv) was superfluous in the light of item (iii), 
which covered "offering for sale," and particularly in the light of the trans­
actions covered by items (v) to (vii). The precise meaning of item (viii) 
should be spelled out, or the item should be deleted. 

184. Article 12(l)(b) .provided for the payment of royalties on harvested mate­
rial. The view of IFAP was that the plant variety right should be exercised 
at the reproductive or vegetative propagating material stage in relation to 
production in any UPOV member State. The necessity for the payment of royal­
ties on harvested material would only seem to arise on imports from non-member 
States of UPOV which were obtained from propagating material of a protected 
variety. This being so, Mr. King suggested the redrafting of Article 12(l)(b) 
so as to relate solely to imported material. The alternative was its deletion. 

185. Mr. King's view on Article 12(l)(c) was that it was unworkable in practice 
to envisage testing food products to determine whether they had been prepared 
from material from a protected variety, and possibly damaging to the operations 
of the agro-food chain. IFAP was opposed to the inclusion of Article 12(l)(c) 
in a new Convention. 

186. Mr. King had no comments on Article 12(2) except to say that he hoped that 
if a farmer found a mutation on his farm, he should in some way be able to 
exploit it in association with the breeder of the original variety. 

187. Mr. Besson (FIS) said that FIS was satisfied with the strengthening of 
the effect of breeders' rights that resulted from the paragraphs under dis­
cussion. 

188. Dr. Roth (GIFAP) welcomed the introduction of the notion of an "essen­
tially derived variety," but felt that the present definition was too detailed 
for a Convention and suggested that the text be shortened in a revised version. 

189. Dr. Gross (UNICE) said that he would like to be informed by the Secre­
tariat as to the difference between "essentially derived" and "predominantly 
derived." 

190. Mr. Greengrass (Vice Secretary-General) stated that the word "predomi­
nantly" was used in the definition to make it clear that in order to be essen­
tially derived, the derived variety had to have a genetic structure that was 
overwhelmingly derived from the initial variety. 

191. Dr. Gross (UNICE) observed that the explanation did not satisfy him, but 
that he had made a note of it. 

192. Dr. Davies (UPEPI) stated that UPEPI had no specific comment on the 
drafting and supported the intention behind Article 12(1) and (2) which should 
make the plant breeder's right extremely attractive to plant breeders. 
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193. Mr. Slocock (AIPH) stated that the first two paragraphs of Article 12 did 
not implement what he understood to be the objective of the Convention. The 
present Convention concentrated the right of the breeder on the reproductive 
or vegetative propagating material, and that was where it should stay. Para­
graph (l)(a)(viii) was not acceptable in its present form. He felt that the 
Article should be reconstructed to make it clear that the primary aim was the 
collection of a royalty at the stage which was described in paragraph (l)(a), 
and only if this was not possible should it be possible to collect a royalty 
on the harvested material. He was not sure about the practicability of the 
prov1s1on of paragraph ( l) (c), but if the product directly obtained from the 
harvested material should fall within the breeder's right, this should only be 
so if the right could not otherwise be exercised. He was confident that it was 
not the intention of the draftsmen to provide the breeder with three straight 
options concerning the point at which he exercised his right. 

194. As far as paragraph ( 2) was concerned, Mr. Slocock did not think that 
subparagraph (a)(ii) read appropriately and he thought that the definition of 
"essentially derived" in subparagraph (b) would be adequate without the inclu­
sion of items (ii) and (iii). 

195. Dr. von Pechmann (AIPPI) welcomed the fact, on behalf of AIPPI, that 
Article 12 ( 1) had made clear what was to be protected in each case. The 
formulation in subparagraph (a)(viii) was perhaps to be understood as a kind 
of safety net for uses that it had not yet been possible to clearly define. 
AIPPI was not sure whether that was necessary, but had no objections, however, 
to leaving the wording as it stood. As far as item (b) was concerned, AIPPI 
explicitly welcomed the inclusion of harvested material within protection 
since it had ever been its concern to extend obligatory protection to the 
f ina! product or to the harvested material. In subpargraph (c), deletion of 
the word "directly" could further strengthen protection. 

196. As for paragraph (2), Dr. von Pechmann wished to raise doubts, however, 
with respect to the extension of protection in the case of a derived variety 
that was formulated in subparagraph (a)(i). That could prove a disadvantage, 
and he wished to give an example. Assuming that someone finally succeeded in 
incorporating the property of nitrogen fixation from the air, by means of 
rhizobia, in a specific variety of wheat, that was protected as such, belonging 
to a first breeder. That would be of great importance for the whole of wheat 
breeding and production. As a result of that new genetic engineering measure 
by the second breeder, the wheat variety derived from the protected variety 
would have become a new variety of worldwide significance. Were then a third 
breeder to modify that likewise protected variety in respect of a clear, albeit 
economically unimportant, characteristic, then he would have created a further 
new variety and could claim that he was thus liberated from the protected vari­
ety of the second breeder since the protection for the second breeder's variety 
was limited under the provision in paragraph 2 ( i) to the variety itself since 
it was a variety that had been derived from that of the first breeder. It 
would have to be examined in such a case whether the limitation should be 
agreed to or whether such a new variety should also be subject to the protec­
tion of the derived variety if it also contained that variety's special prop­
erties. 

197. Patent law was familiar with multiple dependency. That had not led to any 
great difficulties in practice since agreement had always been reached and li­
censes or cross-licenses had been granted. The same should happen in the case 
of varieties and it should therefore be considered whether the strong limita­
tion contained in paragraph 2(a)(i) should really be included in the Conven­
tion. 
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198. With respect to paragraph 2(b)(iii), Dr. von Pechmann was not sure what 
the formulation "specific or incidental" was supposed to mean. Either differ­
ences existed that were ascertainable and important or they were so slight that 
they played no part. The use of the words "specific or incidental" contra­
dicted itself in his opinion. He therefore asked that thought be given to 
whether a better drafting could not be found. 

199. Dr. Lange (ASSINSEL) stated that Article 12 represented an important Arti­
cle for the breeders. ASSINSEL was basically in agreement with the observa­
tions made by COMASSO, but nevertheless wished to specify those observations 
from its point of view. With regard to paragraph (1), ASSINSEL was in favor 
of strengthening the scope of protect ion as described and strongly supported 
it. It felt, however, that the word "reproductive" in the English text should 
be replaced by the word "sexual." 

200. In paragraph (l)(c), the word "directly" should be deleted. In such case, 
there should be added at the end of the paragraph "for cases in which the spe­
cific characteristics of the variety can be identified in the product concerned 
and these are essential for the product." 

201. With regard to paragraph (2)(a)(i), ASSINSEL considered that the initial 
variety could not be a derived variety. It therefore proposed that the English 
version be drafted as follows: " ••• derived from ! protected variety, where 
that variety is not itself an essentially derived variety." ASSINSEL did not 
altogether understand the significance of the provision in item (ii). Although 
it would be desirable to prevent any kind of plagiary, it had doubts whether 
that could be achieved by means of that provision. The case referred to in 
that provision was in fact a genuine infringement of a breeder's right and the 
ruling was therefore in fact superfluous. 

202. In paragraph (2) (b), ASSINSEL would like to supplement the expression 
"from another variety" with the word "protected." The sequence of items ( i) 
and (ii) should be inverted. 

203. ASSINSEL had a further basic observation to make on the matter of examin­
ing the derivation of a variety. It was of the opinion that the question of 
whether a variety was essentially derived from another protected variety should 
not be examined by the authorities. Where a dispute arose and outside help was 
needed to answer the question, the advice of plant breeders having relevant 
experience should be sought. ASSINSEL therefore proposed an additional provi­
sion with more or less the following content, as paragraph 2(c): "Each Con­
tracting Party shall provide that the burden of proof of the absence of deri­
vation from another variety shall be borne by the breeder of a variety if the 
breeder of the initial variety has shown that the variety essentially corre­
sponds to the genotype or combination of genotypes of the initial variety." 

204. Finally, ASSINSEL made two proposals for amendments to para­
graph (2)(b)(i). The words "elements of" in square brackets should be deleted. 
Furthermore, change of ploidy should be given as an additional example. 

205. Mr. Roberts (ICC) emphasized the importance of the provisions of Ar­
ticle 12(1) and (2) and drew attention to the drafting suggestions contained 
in ICC's written submissions. He stated that ICC strongly supported the 
general intention behind that Article. ICC was in no way interested in 
replacing the plant variety protection system by a patent system. It wished 
to see the patent system and the plant variety protection system working 
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amicably side by side, with each system giving the protection that it was best 
equipped to give. ICC believed that 99 times out of 100 the best way of 
protecting a plant variety was not by a patent but by a plant variety right 
and that one of the objectives of amending the Convention was to improve the 
rights of a plant variety right holder so as to balance those of a patent 
holder and to remove any temptation to apply for a patent simply because a 
patent would give stronger rights. Accordingly ICC strongly supported the 
idea of increasing the rights of the plant variety right holder so that they 
were much closer to the kind of rights which would be given by a patent. 

206. ICC had expressed some concern about the wording of Article 12(1) and (2) 
and had proposed a revised draft which made it unnecessary in paragraph (l) to 
distinguish between "reproductive and vegetative propagating material" on the 
one hand, and "harvested material" on the other. Mr. Roberts also repeated 
ICC's suggest ion that the term "material of a variety" should be defined in 
Article l. 

207. Notwithstanding the IFAP comment, Mr. Roberts supported the inclusion of 
the word "conditioning" in paragraph (l) since breeders would only be inter­
ested in challenging individual farmers if they could not assert their rights 
in any other way. It was helpful to know that it was possible to sue commer­
cial conditioners since it was much better to assert the rights against them 
rather than against individual farmers. 

208. ICC noted that UPOV had elected in Article 12 ( 2) for a strong form of 
dependence, i.e. the form which permitted the first plant variety right holder 
to control commercialization of the second, dependent variety. He considered 
that as a specific instance where it was necessary to strengthen the rights of 
the plant variety right holder in order that they should be in balance with 
those of a biotechnology patent holder. 

209. Mr. Rogers (CEETTAR) stated that CEETTAR supported FIPA on the points made 
concerning Article l2(l)(a), particularly in relation to item (viii). CEETTAR 
supported, however, the idea of widening the collection points for plant 
breeders beyond the farm and the immediate rural economy. The farmer resented 
very much the extension of the breeder's right to saved seeds and felt that if 
he had paid once for self-propagating material, he should not be asked to pay 
again, particularly when his security was under threat from economic forces. 
The farmer felt that if breeders' rights were extended, there were others who 
benefited from the breeding and should pay as well. It had been suggested in 
the United Kingdom that a farmer should pay a royalty on the farm-saved seed 
if he used his own seed. CEETTAR members who were processors of that seed 
would then be asked to collect the royalty. CEETTAR very strongly maintained 
that this would be an unpoliceable system which would leave the whole farm­
saved seeds question unsolved. If the farmers did not object to paying a 
royalty on farm-saved seed, then CEETTAR members would not worry about col­
lecting it. But farmers did object, and it seemed realistic that the cost of 
producing extra revenue should be passed to others, such as the users of har­
vested material and the producers of products from that material, both of whom 
had benefited from ever cheaper raw materials in real terms over the last few 
years. 

210. Mr. Rayon (CIOPORA) expressed on behalf of CIOPORA its very deep and sin­
cere appreciation for the marked, but long-needed improvement in the scope of 
the breeder's right which was brought about by the proposed revised Convention. 
However, in the light of comments concerning the language used in Arti­
cle 12(1), he wondered whether a different approach based on the definition of 
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the right in the patent system would not be more suitable. He proposed the 
merging of paragraph (l)(a) and (b) into an entirely different text, laying the 
stress on the commercial exploitation of the variety, and reading as follows: 

"The title of protection granted in accordance with the pro­
visions of this Convention shall confer on its owner the right to 
exclude others from exploiting the variety and in particular: 

( i) 

( ii) 

(iii) 

from p~oducing or reproducing the variety~ 

from using for commercial purposes, offering for sale or 
selling the variety or plant material thereof~ 

from importing or stocking the variety or plant material 
thereof." 

211. CIOPORA's suggested definition of plant material should be read into that 
text so as to enable plant material in this context to mean "any plant or part 
of plant, whatever its botanical or commercial function may be. The term shall 
include in particular cut flowers, fruit and seeds." 

212. In relation to Article 12(2)(i), CIOPORA had some problem with the words 
"where the protected variety is not itself an essentially derived variety." 
The definition of an essentially derived variety stated that a variety was 
considered to be essentially derived from another variety when it was "predom­
inantly derived, whether directly or indirectly." CIOPORA would like to know 
what was meant by "whether directly or indirectly" in this context. One could 
have a situation where a variety produced a mutation and the mutated variety, 
in turn, produced another mutation. Would the mutation of the mutation be 
essentially derived from the first variety? If the answer to the question was 
"yes," CIOPORA did not have too much problem with the second part of the sen­
tence. However, the case. where the initial variety was no longer protected 
because it had been put out of the market by the first mutation ought to be 
considered carefully. 

213. CIOPORA welcomed the concept of dependency which was now introduced into 
the Convention but regretted that the general principles of dependency under 
the patent laws had not been more fully incorporated into the Convention. 
Dependency involved not only dependency proper, whereby even a dependent prod­
uct was eligible for protection, but also the question of the person entitled 
to apply; there seemed to be no specific provision in the proposed text on 
this question. 

214. Mr. Royon was surprised to hear that some breeders' organizations were 
opposed to Article 12(2)(a)(ii), since it was the only place in the revised 
Convention where the concept of "minimum distances" was introduced. It gave 
the breeder an opportunity to sue for infringement those who propagated any 
variety which was a mini-variation of his variety~ CIOPORA welcomed this pro­
vision and wished that it be maintained. In relation to Article 12(2)(b)(iii), 
CIOPORA wondered whether the word "conforms" in the expression "it conforms to 
the genotype or the combination of genotypes" was not too loose. CIOPORA did 
not understand its legal meaning. 

215. Mr. Lefebure (COPA and COGECA) said that COPA and COGECA had taken good 
note of the preliminary remark made by Mr. Roberts on behalf of the ICC. As 
for the text proposed for Article 12 ( 1), COPA and COGECA could not accept 
item (viii) relating to the use of reproductive or vegetative propagating 
material of the variety, and requested its deletion. 
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216. Dr. M. Roth (ASSINSEL) stated that his delegation had the impression that 
its previous comments on the reversal of the burden of proof might have created 
some confusion. The basic assumption was that the breeder of an initial vari­
ety would only have access to limited evidence regarding the presence or ab­
sence of derivation. The evidence that could conclusively establish derivation 
from an essentially derived variety would be in the possession of the breeder 
of the second variety. ASSINSEL accordingly proposed to add to Article 12(2) 
an additional sub-paragraph (c) which stated: 

"Each Contracting Party shall provide measures for the imple­
mentation of this Article under which the burden shall fall upon the 
breeder of a variety to establish the absence of a relationship of 
dependence, once the breeder of the initial variety has established 
that the variety conforms to the genotype or combination of geno­
types of the initial variety." 

Once the breeder of the initial variety had crossed some threshold level of 
proof regarding the similarity of the two varieties, the burden would shift to 
the second breeder to establish the absence of derivation. 

217. Dr. Roth further stated that ASSINSEL had two comments on the definition 
of "variety." Firstly, ASSINSEL believed that the definition should not be 
worded or construed so as to prevent the patenting of groups of plants which 
were not protectable under the Convention. Secondly, ASSINSEL was of the view 
that the Convention should be construed by the Contracting Parties so as to 
encompass the protect ion of hybrids and that this construct ion should be im­
plemented by appropriate guidelines. 

218. Mr. Slocock (AIPH) stated that, on further thought, AIPH found Arti­
cle 12(1) in its present form even more difficult to accept after the previous 
day's discussion. Whilst it recognized that there was a will among the circles 
involved to extend the breeder's right beyond that which was provided for in 
the present Convention, it felt that the present text fell short of the pre­
ferred objective which was to establish a predictable point at which a single 
collection of the breeder's royalty could be made. The obvious point of col­
lection should remain what was rather extensively and perhaps generously de­
scribed in Article 12(l)(a). Collection of royalty should move to the harvest 
stage only if it was not possible or practicable at this earlier stage, and 
only if that was not possible should the possibility of collection move to the 
derived-product stage. The present text did not indicate any sort of prefer­
ence or sequence for the point of collection. 

219. Mr. A. Saint-Remy (European Communities - EC) stated that, contrary to the 
draft revised text for the UPOV Convention, the proposed Regulation (drawn up 
by the Commission) setting up Community protection arrangements for plant vari­
eties excluded cells or parts of cells as also lines of cells from the defini­
tion of parts of plants. That being so, it seemed difficult to say, on reading 
paragraph (l)(a)(viii), in conjunction with paragraph (l)(b), that there was 
no known example of activities other than those referred to in items (i) 
to (vii) of paragragh (l)(a): cell cultures for producing metabolites or other 
useful products would be an example of such uses. Mr. Saint-Remy asked whether 
it was indeed the intention of the authors of the draft to permit the owner of 
a breeder's right to prohibit, for example, cell cultures for the product ion 
of a metabolite. If such was indeed the intention, what was the case of a 
culture made from cells not originating from a protected variety, but subse­
quently used to regenerate whole plants that would then result in a protected 
variety? Mr. Saint-Remy felt that, at first sight, that was going a bit far 
and per~aps well beyond the initial intentions. 
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220. Mr. Greengrass (Vice Secretary-General), in responding to the point made 
by Mr. Saint-Remy, stated that the intention was to protect all reproduction 
of a protected plant variety, whether the reproduced plant variety took the 
form of a plant or a part of a plant from which a whole plant could be repro­
duced. Protection under the UPOV Convention would not be extended to a part 
of the plant from which a whole plant could not be reproduced, so that indi­
vidual items of genetic information would not be the concern of the UPOV 
Convention, but of the patent system. The reproduction of the cells of a pro­
tected plant variety .in cell culture was a form of propagation of the variety. 
It was well known that organizations were interested in the development of 
artificial seed and that such artificial seed would be produced by the repro­
duction of cells so as to produce plant embryos in an artificial environment 
such as a fermenter. The use of the propagating material of a plant variety 
in that way was certainly intended to be covered by the new Convention. It 
seemed highly unlikely that the cells of a protected plant variety would be 
used without genetic modification for the purpose of producing metabolites in 
an industrial process, unless of course the breeder of the protected plant 
variety developed it for that purpose. 

221. Mr. J. Harvey (United Kingdom) stated that he fully agreed with what 
Mr. Greengrass had just said and that the position he had described was fully 
covered by Article 12(l)(a)(i) which brought any production or reproduction of 
the reproductive or vegetative propagating material of the protected variety 
within the ambit of protection. Article 12(l)(a)(viii) was not necessary in 
order that the intentions described by Mr. Greengrass should be implemented in 
the Convention. 

222. Mr. Saint-Remy (EC) did not share the view expressed by Mr. Harvey (United 
Kingdom). Item (i) concerned "production or reproduction• and probably related 
to the variety, but not necessarily to parts such as cells. The use of cells, 
on the other hand, was covered by item (viii). 

Paragraph (3) - Acts not Requiring the Breeder's Authorization - and 
Paragraph (4) - Possible •Pa:r.er•s Privilege• 

223. The Chairman opened the discussions on paragraphs (3) and (4). 

224. Dr. Davies (UPEPI) said that UPEPI did not wish to see the introduction 
of an express "farmer's privilege." Its introduction was contrary to the very 
name of UPOV, the International Union for the Protection of New Varieties of 
Plants. 

225. Dr. Gross (UNICE) stated that UNICE had no comments to make on Arti­
cle 12(3). As for paragraph (4), it would be happy if the Convention did not 
contain a "farmer's privilege." 

226. Dr. Roth (GIFAP) stated that GIFAP was surprised that the "farmer's priv­
ilege" was expressed in such broad terms in the proposed Convention. GIFAP was 
of the opinion that the "farmer's privilege• should be abolished or much more 
limited, in order to prevent misuse. 
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227. Mr. Besson (FIS) referred to his preceding comments on "farmer's pn.vl­
lege" and on the fears raised in the seed industry by the introduction of a 
provision enshrining a practice that plundered the legitimate interests of the 
industry. He observed that the purpose of rev1s1ng the Convent ion was to 
achieve an up-to-date text, adapted to new economic and technical circum­
stances; everyone was agreed that a notable strengthening of the protection 
afforded to plant varieties was necessary. The revision could but follow the 
natural trend of intellectual property rights that were being reinforced in 
all fields and which, indeed, had even been included in the Human Rights. 
There was therefore reason to ask why the edifice that was being built had to 
be undermined by a provision from another age. Was there a reasonable ground 
for accepting the legality of an act that was obviously illegal in view of the 
principles of intellectual property? Why did an exorbitant right have to be 
granted to agriculture that was increasingly industrialized and which, using 
the machinery at its disposal, was in a position to appropriate in a single 
growing period and at low cost the research and breeding work carried out over 
numerous years and at the price of considerable investment? Such a privilege 
would certainly be an aberration. Even if difficult economic and political 
situations could arise in certain countries, that was no reason to lay it down 
in the Convention and to poison the relations between the seed industry and 
farmers for a long time. The situation varied considerably from one country 
to another; furthermore, the decisions taken within GATT could result in con­
siderable change. 

228. Mr. Besson closed by saying to his colleagues and friends in agriculture 
that the professions involved were complementary. The task of the variety and 
seed industry was to supply agriculture with the best possible varieties and 
to make unending efforts to satisfy the needs of the market. It was absolutely 
essential to that industry to be able to fund such continuing research; what 
had been called "farmer's privilege" was opposed to that task. Arrangements 
could certainly be found to enable the variety and seed industry's partners, 
that is to say the farmers, to produce their seed themselves on the basis of 
the industry's creations; however, a fair price had to be paid for the new 
varieties, and for the efforts of the industry represented by Mr. Besson to be 
correctly remunerated. FIS was opposed to the proposed prov1s1on and 
Mr. Besson did not wish to examine it, but to express the wish that the meeting 
gain awareness of the threat it constituted to his trade. 

229. Mr. King (IFAP) said that IFAP thought that the right of farmers to save 
their seed should continue to be respected and that the flexibility given in 
the proposed text would allow national governments to determine the reasonable 
limits of the application of the exemption; however, the exemption should be 
available to farmers in all countries. One of the benefits of international 
agreements was that they helped to create a level playing field for interna­
tional competition. Accordingly, the word "may" in the first sentence of 
paragraph ( 4) should be replaced by "shall." The words "within reasonable 
limits" made it superfluous to add the phrase "and provided that consideration 
is given to the need for the breeder to obtain adequate remuneration." IFAP 
proposed its deletion. The phrase in brackets at the end of the paragraph was 
equally superfluous. IFAP agreed that abuses of the "farmer's privilege"--and 
there had been abuses--should be 1 imi ted. The wording in the present text, 
whereby each country could determine the reasonable limits for the practical 
application of the privilege, was a very good compromise, however. 
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230. Mr. Bannerman (FICPI) said that FICPI was against the introduction of 
specific wording in the Convention concerning the "farmer's privilege. • Any 
"farmer's privilege" in the Convention should be restricted so that farmers 
could not make commercial gain from their saved seed. If they could, the 
breeder would be deprived of his rightful earnings, and research into improved 
varieties would be discouraged. 

231. Mr. Ehkirch (COSEMCO) stated that, in the view of COSEMCO, it was aber­
rant, to say the least, to restrict a right in an international instrument. 
That would be tantamount to condemning the plant breeding work that was itself 
undertaken for the purpose of farmers. COSEMCO therefore asked that para­
graph ( 4) be deleted. However, if that paragraph were to be maintained, 
COSEMCO would prefer that it contain for farmers the privilege of continuing 
to receive varieties that had been bred. 

232. Mr. Winter (COMASSO) presented the view of COMASSO that it was not 
justified and, indeed, unacceptable that a Convention for the protection of 
new plant varieties, that belonged to the intellectual property system, should 
include a provision to privilege a certain professional group. Should there 
be an obligation for political reasons to include such a provision in the 
Convention, contrary to the views of COMASSO, it would have to be ensured that 
application of the exception be subject everywhere to the same conditions, 
that was to say: 

( i) Use of the saved seed would have to be exclusively in return for 
remuneration of the breeder. 

(ii) Such remuneration would have to be laid down by the breeder under his 
own responsibility. 

(iii) The limitation of the right should refer to only a minimum number of 
agricultural species. 

(iv) It would have to be ensured that only harvested material requiring no 
prior processing be used as seed. 

(v) The limitation of the right should only concern seed obtained from 
harvested material produced on the farmer's own holding. 

(vi) The limitation should refer only to that quantity that corresponded to 
the quantity originally bought as seed. 

233. Mr. Winter further wished to point out that the new layout of the Conven­
tion, in which the paragraphs were provided with headings, was not acceptable 
to COMASSO if one of those headings was to read "possible farmer's privilege.• 
There was no such thing as "farmer's privilege.• There was simply a limitation 
of the right, if at all. 

234. Mr. Lefebure (COPA and COGECA) pointed out that COPA and COGECA had always 
called for the maintenance and, above all, recognition of the "farmer's privi­
lege• in the text of the Convention. They therefore welcomed the initiative 
of drawing up paragraph (4). According to the definition given by COPA and 
COGECA, "farmer's privilege" covered acts of reproduction and propagation of 
reproductive material in the ground and the processing carried out by the 
farmer using his agricultural production equipment, whether carried out by the 
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farmer himself or within the framework of agricultural cooperation, for the 
purpose of resowing or replanting his land. That right of resowing as defined 
was of extreme importance to European farmers. 

235. As for the wording of paragraph ( 4), COPA and COGECA requested deletion 
of the final part in square brackets since the proposed text already provided 
that "farmer's privilege" could only be exercised within reasonable limits. 

236. Mr. Lefebure concluded by saying that COPA and COGECA unreservedly sup­
ported the stance taken by IFAP. 

237. Mr. Rayon (CIOPORA) said that in relation to the present Convention, 
CIOPORA had not expressed views concerning the "farmer's privilege" for the 
following reasons: (a) the principle was not expressly provided for in the 
Convention; (b) the privilege mainly concerned plants of sexually reproduced 
species which were not the province of CIOPORA; and (c) ornamental plant 
breeders were protected against the exercise of such a privilege by the third 
sentence of Article 5(1) of the existing text of the Convention. Now that an 
express provision was proposed in the revised Convention, CIOPORA opposed it 
for the following reasons: CIOPORA could see no valid reason for introducing 
such a privilege which was inconsistent with the very concept of plant variety 
protection; its exercise in practice was limited to a small number of plant 
species. Secondly, the translation into French of the term "farmer" as "agri­
culteur" made the privilege available to growers in the horticulture industry 
since in France a "horticulteur" was also an "agriculteur." 

238. The draft provision might therefore be construed as extending the "far­
mer's privilege" to categories of growers or users of protected plant varieties 
which had always been specifically excluded hitherto. This would represent an 
unacceptable step backwards in the UPOV Convention, and CIOPORA submitted that 
the entire new provision should be deleted. 

239. Mr. Downey (CEETTAR) stated that CEETTAR supported the right of farmers 
to save seed on their farms but did not like the term "farmer's privilege." 
Farmers had saved their own seed since time immemorial and resented the at­
tempts being made to deny them the exercise of this right. In practice, unless 
you changed the nature of the seed itself, you would not succeed in stopping 
the practice. In France, saved seed had been outlawed in practice for the last 
two planting seasons, but there was still 50% farm-saved seed. In the United 
Kingdom, on the other hand, there was a highly structured farm-saved seed and 
certified-seed industry working alongside each other. Only 25% of seed was 
farm-saved and despite dire warnings that it would change, it had remained 
around 25% for practical reasons for the last 25 or 30 years. CEETTAR proposed 
that the expression "farmer's privilege" be replaced by "farm-saved seed" and 
that the section in brackets in paragraph (4) be deleted. 

240. Mr. Roberts (ICC) said that ICC had no comments on paragraph (3) and sup­
ported its wording. In relation to paragraph (4), questions of principle and 
of political expediency arose. As a matter of principle, ICC did not think 
that the "farmer's privilege" should exist. Mr. Roberts agreed with Mr. Downey 
(CEETTAR) in some respects. Breeders had no objection whatever to farmers 
saving their own seed. What the breeder objected to was the farmer saving the 
breeder's seed. When a farmer bought a protected variety, he paid for one 
planting of that seed only, and if he. used it subsequently, he was doing some­
thing he had not paid for, and he should not do it. This was a very clear 
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principle. If, as a matter of political expediency, it was necessary to depart 
from the principle, then the exception should be tighter than that which was 
expressed in the present text. It should be limited to particular agricultural 
species and not be extended to species in which it was unknown or uncommon. 
ICC had submitted some proposed wording which it asked the draftsmen of a fu­
ture document to consider. 

241. Dr. Lange (ASSINSEL) stated that ASSINSEL had no comments to make on Arti­
cle 12(3). As for paragraph (4), it was altogether opposed to any introduction 
of a so-called "farmer's privilege" in the Convention. Just as some of the 
previous speakers, it did not even wish to hear the word "farmer's privilege" 
and urgently requested that the term no longer be used since, substantively, 
no such thing existed. In general, as an organization for breeders, it was 
altogether opposed to any exception to the breeder's right. It conflicted 
with the principles of intellectual property to make exceptions to the effects 
of protection in favor of a special professional group. However, should an 
exception be necessary for political reasons, then it should only be applied 
on a country-by-country basis. Moreover, in such cases, the legitimate inter­
ests and rights of the breeders would have to be taken into account. 

242. Dr. von Pechmann (AIPPI) confirmed that AIPPI agreed to paragraph (3). 
It was clear and unequivocal. As the other organizations had already stated, 
paragraph (4) was a provision that ran contrary to the system. That was in no 
way modified by the fact that it was to be linked to adequate remuneration. 
If such a provision was to be seen as a kind of compulsory license, then 
Dr. von Pechmann referred to the position taken by AIPPI in which it had 
stated that compulsory licenses should only be granted in respect of breeders' 
rights in cases of an essential public interest. AIPPI therefore refused that 
provision even if remuneration were to be provided for. Moreover, AIPPI was 
obliged to note that it had not been possible to achieve clarity on various 
points, at least in the discussions. Other organizations had already pointed 
out that the provision could lead to differing interpretations in the various 
member States. That was also a reason for not including the provision. 

243. Mr. Slocock (AIPH) stated that AIPH joined IFAP in seeking a clear recog­
nition in the Convention that the practice of saving seed on the farm existed 
and that it was much better if it was defined in the Convention rather than 
excluded on the basis that it would go away. AIPH recognized that there had 
been abuses of this practice which had brought it into disfavor and agreed that 
some attempt to limit the practice was necessary. AIPH had sympathy with the 
view that Contracting Parties should be obliged to make a provision for farm­
saved seed and supported the substitution of the word "shall" for the word 
"may" in Article 12 ( 4). AIPH, however, recognized that there was no clear 
boundary between agriculture and horticulture and regarded the word "farmer" 
as inappropriate. There were non-agricultural crops where the saving of prop­
agating material was an established practice, and AIPH suggested that a refer­
ence to "growers" or "producers of plant crops" would be an appropriate sub­
stitution for the word "farmer." Finally, AIPH rejected the text in brackets 
at the end of paragraph (4) and could not see how such a provision could ever 
be enforced. 

Paragraph (5) - Bxbaustion of Right 

244. The Chairman opened the discussions on paragraph (5). 
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245. Mr. Ehkirch (COSEMCO) observed that item (iii) of Article 12(5)(a) would 
have to be drafted as follows in the French version: "impliquent une exporta­
tion de materiel de la variete permettant de reproduire la variete dans un 
pays ••. " 

246. Mr. Winter (COMASSO) stated that COMASSO accepted the principle of 
exhaustion of right as formulated in the proposal. With respect to para­
graph (5)(b), it proposed that the word "directly" in the final part of the 
provision should be deleted. Once that change was made, the definition of 
material should be incorporated with the other general definitions in Arti­
cle 1. 

247. Mr. Rayon (CIOPORA) suggested that the word "material" should be changed 
to "plant material" with the definition already suggested by his organization. 

248. Dr. Lange (ASSINSEL) put forward on behalf of ASSINSEL the same view as 
that expressed by COMASSO. ASSINSEL had already said on earlier occasions 
that the definition of variety material contained in paragraph (5)(b) should 
already appear in the collection of definitions at the beginning. It further 
requested that, as already proposed in a different context, the word "repro­
ductive" in item (i) be replaced by the word "sexual" and that in item (iii) 
the word "directly" be deleted. 

249. Dr. von Pechmann (AIPPI) expressed the view that the formulation in 
paragraph (5) was basically well-suited to the idea that was to be expressed 
in the provision. However, AIPPI was also of the view that the word "directly" 
in subparagraph (b)(iii) should be deleted. The same proposal had already been 
made in connection with Article 12(l)(c). 

250. Mr. Slocock (AIPH) said that the wording of Article 12(5)(iii) was not 
clear in the English version. AIPH fully appreciated the thinking behind the 
provision but was concerned about its practicability. There could be situa­
tions where such a provision was invoked to the disadvantage of the producer 
who was exporting material in good faith but could be held by the breeder to 
be infringing his rights. He was concerned how the provision would work in 
practice in the vigorous and open market which existed in crops with which AIPH 
was concerned. 

Article 13 - Restrictions on the Exercise of the Breeder's Right 

251. The Chairman opened the discussions on Article 13. 

252. Dr. Roth (GIFAP) asked whether it would be possible for the exercise of 
dominating patent rights to be impeded in favor of plant breeders' rights. 

253. Mr. Greengrass (Vice Secretary-General), in relation to Dr. Roth's inter­
vention, said that a reservation in favor of the public interest was typically 
included in laws relating to industrial property of member States. .The wording 
was intentionally general, but it was necessary to have a provision of this 
kind in a Convention such as the UPOV Convention. 
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254. Mr. Winter (COMASSO) stated that COMASSO maintained the proposal it had 
already made. A provision should be included in the Convention to the effect 
that the Contracting Party that wished to effect a limitation on the free 
exercise of the breeder's right should notify such act to the Secretary-General 
together with a statement of grounds to enable the Council of UPOV to take a 
position. 

255. Mr. Royon (CIOPORA) proposed that paragraph (2) of Article 13 be replaced 
by the following: "In such a case the breeder shall be fully compensated." 

256. Mr. Roberts (ICC) supported the comments of GIFAP in relation to Arti­
cle 13. He had no problems with the Article provided it was clearly understood 
that the breeder's right provided for in the Convention was a negative right 
to prevent others from exploiting the protected variety and was not a positive 
right for a breeder to exploit his variety. 

257. Dr. von Pechmann (AIPPI) stated that AIPPI had already explained that it 
considered "farmer's privilege" as a kind of compulsory license. Therefore 
the reference to the express provisions of the Convention which--as already 
noted at the beginning of the discussion on that Article--would apparently 
refer to Article 12, should be deleted. If one of the member States considered 
that public interest existed in its country with respect to "farmer's privi­
lege," that would be a solution of course. However, to avoid that solution 
getting out of hand, Dr. von Pechmann was personally of the opinion that the 
proposal made by COMASSO should be taken into serious consideration. Such 
public interest should be examined by UPOV in each case and the position 
adopted by the Council should furthermore be submitted to the Contracting 
Party before the limitation could become effective in law. 

258. Mr. Slocock (AIPH) stated that AIPH regarded Article 13 as an essential 
part of the Convention and would not wish to see any change from the text which 
was before the meeting. 

Article 14 - Variety Denoaination 

259. The Chairman opened the discussions on Article 14. 

260. Dr. Davies (UPEPI) thought that the first sentence of Article 14(4) was 
unclear. It was not clear whether it related to all possible types of rights, 
or by what such right might be affected. He felt that clarification was needed 
to be certain that its implications were confined to the context of Article 14. 

261. Mr. Besson "(FIS) pointed out that variety denominations were a commercial 
field and that it was neither proper nor useful for UPOV to set up detailed 
regulations in that respect. FIS would associate itself with the position to 
be taken subsequently by ASSINSEL. 

262. Mr. Winter (COMASSO) stated that COMASSO had only given a relatively brief 
position in that case. It recognized that certain efforts had led to some suc­
cess in the drafting of that Article. However, it still had to express its 
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fears that the eventuality could not be excluded of much more stringent detail­
ed regulations being introduced at national level with respect to variety deno­
minations. It maintained its proposal with respect to paragraph (l) that the 
description of the variety denomination as a "generic designation" be deleted. 
Finally, it was of the opinion that the provision in paragraph ( 9) was posi­
tive. The possibility of adding a trademark to the variety denomination was 
essential for trade in plant material. 

263. Mr. Royon (CIOPORA) said that CIOPORA was appreciative that its observa­
tions made at the previous meeting had been taken into account. CIOPORA sup­
ported the general remarks made by the representative of FIS and thought that 
it would be necessary to cancel the 1984 UPOV Recommendations on Variety De­
nominations which had been unanimously criticized by interested parties. 

264. Dr. Lange (ASSINSEL) proposed on behalf of ASSINSEL that the qualification 
of the variety denomination as a "generic designation" be deleted in para­
graph ( 1). That provision prevented breeders from obtaining the necessary 
protection of their variety denomination as a trademark in those countries in 
which no plant variety protection existed. ASSINSEL proposed that the second 
sentence in paragraph (2) be deleted. Furthermore, paragraph (7) should use a 
negative formulation; that is to say the user of the variety should be obliged 
to use no other denomination for the variety. 

265. Dr. von Pechmann (AIPPI) stated that AIPPI had already mentioned in ear­
lier discussions that the provision in paragraph (4) could lead to complica­
tions in practice since the obligation to change a variety denomination arose 
only when use had been prohibited on the grounds of an earlier right, i.e. when 
a court decision had been given. AIPPI had therefore suggested that it be 
examined whether the obligation could be related to ascertainment by the au­
thority that the variety denomination conflicted with an earlier right. Final­
ly, AIPPI welcomed the fact that paragraph (8) of the present wording had been 
reincorporated in the draft following a previous proposal for its deletion. 

266. Mr. Slocock (AIPH) stated that AIPH had consistently supported the sub­
stance of the present draft. It supported the reinstatement of the reference 
to trademarks in paragraph (8) since there had been experience of abuse where 
trademarks and varietal denominations were mixed together. AIPH regarded the 
present draft of Article 14 overall as a package and could not accept changes 
in its individual subparagraphs. 

267. Mr. Royon (CIOPORA), referring to the first proposal made by ASSINSEL, 
opposed the deletion of the term "generic" for two reasons. First, if an 
article on variety denominations was maintained in the Convent ion, it was 
essential that there be a clear difference between a denomination and a trade­
mark. A denomination identified a variety from its birth to its death, and was 
nothing but a generic denomination. Secondly, if the variety denomination were 
filed as a trademark in a non-member State, it would become generic in circum­
stances where there was no other way for users to make reference to the vari­
ety. The filed trademark would very quickly become generic and then be void, 
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DRAft ADIIIIJISTRA'l'IVB ARD I'IRAL CLAUSES 

268. The Chairman opened the discussions on the draft administrative and final 
clauses contained in document IOM/5/3. 

Article 17 - CO!position of the CouncilJ Votes 

269. Mr. Slocock (AIPH) stated that he was not entirely certain about the in­
tention conveyed through the footnote to Article 17. It seemed to mean that 
an intergovernmental organization would have a vote, even if no member State 
of the organization was a member of UPOV, so that the link with UPOV would be 
very tenuous. He asked if this was the correct interpretation. 

2 7 0. Mr. A. Heitz (Senior Counsellor, UPOV) responded to Mr. Slocock, saying 
that an intergovernmental organization would indeed have one vote if it were a 
member of UPOV1 it was not correct, however, to suggest that the relations 
between the organization and UPOV would be tenuous if none of the member States 
of that organization were themselves members of UPOV. Since the organization 
would be responsible for breeders' rights throughout the territories of its 
member States, the relationship would in practice be very substantial. 

Article 36 - Reservations 

271. Dr. Gross (UNICE) said that he had already pointed out that, from the 
point of view of UNICE, Article 36 ( 2) was superfluous. During the present 
meeting it had been repeatedly ascertained, without contradiction, that 
revision was to include deletion of the so-called prohibition on double 
protection. If such was the case, there was no obvious reason to incorporate 
Article 36(2) in the new Convention. 

272. Dr. von Pechmann (AIPPI) stated that AIPPI supported that proposal. It 
had already pointed out in connection with Article 2 that once the prohibition 
on double protection had been deleted it would no longer be necessary to have 
such a provision on exception in the Convention. 

273. Mr. Royon (CIOPORA) said that in view of the concern of CIOPORA to intro­
duce the maximum flexibility into the UPOV Convention so as to embrace any form 
of protection of the right of a breeder under the sun, the wording "a breeder's 
right" in Article 36(2) should be broadened. In addition, if the substance of 
the existing Article 2 of the Convention was deleted, CIOPORA wondered whether 
the reservation provided in Article 36--which was at present clearly applicable 
only to the United States of America--should be modified so as to be available 
also to other countries. 

274. Mr. Slocock (AIPH) said that AIPH vigorously opposed the deletion of the 
existing Article 2 and hoped that UPOV would reinstate that Article. If it did 
so, Article 2 in the existing Convention and Article 36(2) of the draft made a 
sensible package1 but if Article 2 was deleted, AIPH could see no point at all 
in the proposed Article 36(2). 
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275. Mr. Greengrass (Vice Secretary-General) commented that Article 36 ( 2) ap­
plied only to a country which was a party to the Act of 1978, and therefore 
clearly referred only to the United States of America. The basic obligation 
of States which became party to the revised Act would be to grant the particu­
lar form of protection provided for in that Act to all plant genera and spe­
cies. In the United States of America, there were two forms of protection: 
the plant patent, which was available for asexually reproduced plants other 
than potatoes and the Jerusalem artichoke, and the plant variety protection 
certificate, which was available for sexually reproduced plant species, but not 
for hybrids. In its detail, the United States plant patent provisions did not 
conform with the provisions of the UPOV Convention although their net effect 
was very similar to UPOV protection. Article 36(2) was designed to provide 
comfort to the United States of America in its existing situation. It would 
accordingly be necessary in the future to retain an Article with the substance 
of Article 36(2). 

276. The Chairman asked Mr. Hoinkes if he wished to have the floor on this 
topic of Article 36(2). 

277. Mr. H.D. Hoinkes (United States of America) said that it had been sug­
gested by certain delegates that the deletion of both Article 2 and Arti­
cle 36(2) went together. In fact, there was no relationship between the dele­
tion of Article 2 and the reservation presently expressed in Article 36(2). 
The deletion of Article 2 made the Convention neutral, that is to say that it 
would then be basically silent on the question of cumulative or double protec­
tion for plant varieties. As the Vice Secretary-General had correctly stated, 
in the United States of America plant varieties were protected by two different 
systems depending on their mode of propagation. Asexually propagated plant 
varieties were protected by the patent system under Section 161 of Title 35, 
and sexually reproduced plant varieties were protected by the Plant Variety 
Protection Act. For various and sundry reasons, it was difficult to align 
Section 161 and other relevant Sections of Title 35 with the provisions of the 
UPOV Convention. The reservation contained in Article 36(2) was necessary in 
order for the United States of America to be able to continue to adhere to the 
Convention and to be a member of UPOV. He saw, however, no reason why Arti­
cle 36(2) had to be as narrowly drafted as at present, and if there was support 
for a broadening of the provision, the United States of America would have no 
problems with such broadening. 

278. Dr. Roth (ASSINSEL) noted in relation to Article 36(2)(a) that any variety 
that could be reproduced sexually could now also be reproduced asexually. It 
was undesirable that this provision should be interpreted so as to eliminate 
the need for the United States of America to provide protection for asexually 
reproduced varieties when sexually reproduced. He suggested the addition of 
the following words at the end of Article 36(2)(a): "[to those varieties] as 
sexually reproduced." With that addition, the provision could not be con­
strued as eliminating the need to provide protection for the same variety when 
asexually reproduced. 

CLOSING 01' TBB MBB'l'ING 

279. The Chairman concluded the discussions, noting that the meeting had been 
timely, as the Council would have to decide in the coming week whether there 
would be a Diplomatic Conference, when it would take place and what would be 
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the basis for discussion. It was essential for Council members to know the 
positions of the various organizations on the draft new Convention, and he felt 
that in that respect the meeting had been extremely useful. 

280. Dr. von Pechmann (AIPPI) expressed his thanks for the way in which the 
meeting had been chaired. Be assumed that the international organizations 
would again be admitted as observers to the Diplomatic Conference as had 
already been the case in 1978. The organizations would of course be most 
grateful if the final version of the text to be submitted to the Diplomatic 
Conference could be distributed as soon as possible so that they could examine 
and discuss it and ·then express themselves appropriately in the Conference. 

281. The Chairman assured Dr. von Pechmann (AIPPI) that the final draft would 
be distributed as soon as possible, and closed the meeting. 

(Annex follows ) 
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