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Types of Protection in the USA

> Plant Patent Act
. 35U.S.C. §§ 161-164

> Utility Patent to a Plant
. 35U.S.C. §§ 101 et seq. (102, 103, 112)

> Plant Variety Protection Act
o 7 U.S.C. §§ 2321 et seq.
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U.S. PVP Key Distinctions

PVPA
« 7U.S.C.2327
« Dept. of Agriculture / AMS
Requirements
« New (may be obvious), distinct, uniform (based on commercial standards for the
crop), and stable
« Must be bred, or, discovered and developed
« Plants must be sexually reproducible
Definition of Novelty
o One year of first sale in USA; or four years of first sale in another UPOV country
Claims
« Single variety only may be claimed
Enforcement
» Litigation rarely required
Extent of Protection

« An owner has the right to exclude others from selling or marketing; conditioning
for sale, reproducing; importing or exporting; or using the variety to produce a
hybrid. Only the variety disclosed (and essentially-derived varieties) is protected.
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PVP Application

> Application
S&T 470 form — 2 sided
. Breeding History — attest to uniformity and stability
. Distinctness Statement — supporting evidence
. Objective Description of Variety
. Additional Description (optional)
. Basis of Ownership
« F. Declaration of seed deposit
> Seeds

» 3,000 Seeds, >85% germination, untreated - provided to the office
within 3 months of filing or before certificate issuance (whichever is first)

> Fees
o Total Current Fees for PVP Certificate:

$518 (Filing Fee) + $3,864 (Search/Examination Fee) with the
Application

$768 (Certificate Fee) - when issuance is allowed
TOTAL = $5,150
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Exhibit A: Breeding History

How bred, OR discovered and developed
Includes:

1. Name of genetically-related starting materials,
back to public or commercial lines

2. Method(s) used, steps taken, dates
3. Criteria used for selection
4. Evidence of Uniformity and Stability

5. Variant description and frequency (genetic
variants; less than 5%)
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The applicant is required to provide:

1. A full disclosure of the genealogy back to publicly known
varieties, lines, or clones, including the breeding method;

2. The details of subsequent stages of selection and multiplication
used to develop the variety;

3. A statement of uniformity reporting the level of variability in any
characteristics of the variety (commercially acceptable variability
is allowed);

4. A statement of genetic stability showing the number of cycles of
seed reproduction for which the variety has remained
unchanged in all distinguishing characteristics;

5. The type and frequency of genetic variants observed during
reproduction and multiplication
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Exhibit B:
Statement of Distinctness

Establishes the Distinctness of the variety
General Format:
Name the MOST SIMILAR comparison
variety or varieties
. State traits and values to distinguish

. Provide evidence:
v Differences are clear, uniform, stable
v’ 2-3 generations of statistical evidence
v' Color chart readings
v prefer one year of testing in the U.S.
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Supporting Evidence

< Colors : verbal descriptions and color charts
< Shapes: verbal descriptions and photographs

< Quantitative differences: descriptive statistics and
statistical analysis, replicated trials

+ Diseases: disease ratings, replicated trials with resistant
and susceptible comparisons

< Lab Tests: published procedures, publicly available
reagents
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Evidence for Flower Color
Difference

'FL 1922' is most similar to 'Norchip'; however, 'FL 1922’
has purple flower color, whereas 'Norchip' has white
flower color (90B vs. 155A of the Royal Horticultural
Society Color Chart, respectively). (Figure 2).
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Evidence for Silk Color Difference

Variety PH5W4 has primarily a pink silk
influenced somewhat by sunlight (10RP 4/8) vs.

PHHB9, which has primarily a yellow silk color
(2.5Y 8.5/4; Figure 1).

March 20, 2010



Evidence for Quantitative
Difference

'PHBAB" differs from 'PH1W2' in leaf length (67
vs. 82 cm) and tassel branch angle (30 vs. 14
degrees).

Summary data PHBAB PH1W2 DF t-Value Prob Value (2-
from three (pooled) tail, pooled)
locations in 2002
Leaf Length (cm)] 66.7 +/-2.35 | 81.9 +/-4.09] 28 -12.5 0.000
(n=15) (n=15)
Tassel Branch | 30.3 +/- 7.25 | 13.7 +/- 4.70 28 7.4 0.000
Angle (degrees) (n=15) (n=15)
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Exhibit C

Botanical description of the variety
Crop-specific forms created by PVP Office
Entered into crop database
Used to:

Describe the “invention”

Confirm distinctness
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Crop Database information

» Crop specific
> Used to confirm distinctness of variety

» Contains descriptive information about
crop varieties

» Data comes from
« Exhibit C’s
« Other parts of applications

« Literature: journals, seed catalogs, release
notices, trial reports
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PVPO Databases

PVPO Species Number of Records PVPO Species Number of Records

Databases (Varieties) as of Databases

2/22/2010
Alfalfa 1,529 Pea 2,733

Barley 2,276 Pepper 1,385

Bean 2,762 (Garden bean), Potato 2,357
1,560 (Dry bean)
Bluegrass 1,075 Rice

Corn 2,928 Ryegrass
Cotton 2,744 Sorghum

Fescue 709 (Fine fescue), Soybean
966 (tall fescue)
Lettuce 2,572 Tobacco

Marigold 655 Tomato
Watermelon

Wheat

Search Strategies

» Boolean search logic

> Use search sets — bracketed around the
reported value
« If plant height = 200 cm
« Then search range might = 180 to 220 cm

> Null value (blank character state) is
considered to match everything
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PVPO —Database —
Comparative Search Example
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Examiner Questions

> If the examiner has questions about the
character states, variability, distinctness or
other issues,

> If specific language needed to establish
new, distinct, uniform, and stable is
missing,

> then those questions will be sent back to
the applicant
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Summation

> Distinctness

> Uniformity

Stability
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