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Court Case of General Interest
Allium cepa L. ‘SK20’

UPOV-TWO 2025

UPOV Convention Article 1 (Definitions)
[...]

(vi) “variety” means a plant grouping within a single botanical taxon of the
lowest known rank, [...], can be

- defined by the expression of the characteristics [...],

- distin%uished from any other plant grouping by the expression of at least

one of the said characteristics [...]

Identical definition in the European Legislation
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The variety A/lium cepa L. ‘'SK20’

Lachrymatory factor significantly reduced — no induction of tears, low pungency
Pyruvic acid level significantly decreased: pungency easy to measure

Lachrymatory factor and pyruvic acid level are not characteristics in the Test
Guidelines

Applicant requested to include these characteristics into the official variety
description (e.g. as additional characteristics)

Variety could be declared distinct without assessing the lachrymatory factor and
pungency

“Career” of the Application

Grant of PBR — variety description remained silent on the low
lachrymatory factor and the pyruvic acid level

Appeal to the CPVO’s Board of Appeal — dismissed
Further appeal to the General Court of the EU — dismissed

No further appeal to the Court of the EU lodged — PBR granted remains
valid — variety descriptions remains silent on the low lachrymatory factor
and the pyruvic acid level
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Arguments of the Appelant (Breeder)

Rights were granted with a narrower protection than requested by the
breeder

The fact that the characteristics “Lachrymatory factor” and “Pyruvic acid
level” (or pungency) were requested to be tested obliges the Office to

test them

Arguments by the Office (Defendant)

» The grant of the PBR as such was not challenged

« Additional characteristics may be included but only if distinctness cannot
be assessed without their use
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Main reasons of the Court (1)

« The grant of a PBR does not require an exhaustive assessment of all
characteristics resulting from the variety’s genotype but only those of
particular importance to its protectability, in particular, its distinctness

The grant of protection to a new variety is in no way conditional upon the
presence of characteristics having intrinsic commercial value

The official description is not intended to reflect the expression of all
characteristics resulting from the variety’s genotype but only certain
specific characteristics which suffice to demonstrate compliance with the
distinctness requirement

Main reasons of the Court (2)

» Even if the characteristics had been included in the variety description it
would have no bearing on the protection conferred; new varieties
showing the same reduced lachrymatory factor and low level of pyruvic
acid would still be protectable as long as it displays other differences
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Link to the Decisions

CPVQ'’s Board of Appeal: Decision no A018/2021 of 1 July 2022

General Court of the EU: JUDGMENT OF THE GENERAL COURT (Third
Chamber) of 28 February 2024 in Case T-556/22

Conclusions for the TWO

A variety is represented by its material, not by its description
— has a description limited probative value to identify a variety?
— is an official sample required to identify a variety?

The scope of protection is not defined by the description

The variety description (VD) merely substantiates the distinctness assessment
— notes describing similar varieties must therefore come from the same

trial as the ones describing the candidate
For the Test Guidelines: to keep the list of char. short and focus on discriminating char.

As the VD does not need to list all char. can we limit listing the char. in which the candidate is clearly distinct from its most
similar variety/-ies even further to only one or some char. being most distinctive?

— TWO agreed to report only the most distinctive differences in Test Guidelines characteristics
— TWF agreed to report a// differences in Test Guidelines characteristics



https://online.plantvarieties.eu/pvrcaselawSearchCasesAdvancedSearch?decidingBodyId=CPVO%20Board%20of%20Appeal&decisionNumberId=A018/2021&fileName=SK%2020&caseIds=3601,3623,3629,3661,3681,3705,3641,77,3741,3762,3764,3782,2154,63,69,66,16,19,10,11,26,44,1132,57,147,1909,3683,3823,101,1113,1122,1212,1153,1291,1703,1772,1812,2275,2014,2319,1934,214,2134,2359,215,1051,1231,150,2136,1092,175,186,1700,1679,1771,198,1704,1612,2135,1671,212,1101,1716,200,3261,3262,340,342,370,374,382,39,380,41,461,48,630,52,80,650,1094,1093,1097,1098,1096,1103,1131,1151,1172,1251,1252,1214,1152,12,1335,1336,1334,1351,1396,1394,1710,176,1817,18,197,201,206,204,205,2114,2174,2094,612,2464,2463,2461,2460,2462,2719,2700,2659,2821,2720,2781,2801,2721,2762,2841,2904,2905,3222,3001,3161,3081,3221,3062,2961,2921,331,335,336,3381,3361,3421,3441,3546,3522,3544,61,402,381,405,430,410,454,453,459,452,457,46,524,51,50,47,3841,55,628,3665,3682,3703,3722,3776,3813,24,1091,184,187,185,3784,3808,3773,6,690,3902,1031,1111,1120,1676,1511,1678,1611,1651,1974,222,2298,2399,1976,1292,1391,1395,1492,2234,1975,1191,1595,1811,2214,1112,1121,2044,2034,2115,2339,2274,2420,2042,3263,333,329,3362,334,339,482,54,549,53,548,629,1099,1100,1011,1102,1211,1213,1331,1332,1333,1352,13,141,2,14,172,174,173,177,1818,1816,196,202,208,20,207,221,220,216,2379,2294,2519,2459,262,2699,2739,2861,2740,27,2901,3021,332,3321,337,3542,3541,3772,404,403,409,456,45,451,49,3821,523,608
https://curia.europa.eu/juris/document/document.jsf?text=&docid=283268&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=28435819
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W cpvo

Community Plant Variety Office

Community Plant Variety Office
3 Boulevard Maréchal Foch
49000 ANGERS - FR

Contacts

Tel: (+33) (0) 2-41.25.64.00

E-mail: cpvo@cpvo.europa.eu
Webmaster: webmaster@cpvo.europa.eu

Joinus on...

' @CPVOTweets

Linked
23 YouTube

...and subscribe to our new
Digital Newsletter

[End of Annex and of document]
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