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Report on court cases dealing
with technical matters

UPOV TWE, Bursa, 23-26 June 2025
EU experts

Judgment of 28 February 2024, T-556/22 (‘SK20’ — an onion
variety)
September2017 {&lylulllis% Plant Variety Right

application for ‘SK20’ (TQ - the Applicant
added additional characteristics)

[N\WEInl o :Ig2A0 {0l Final report of the technical examination
(DUS criteria were met

December 2020

[VEWPIpE The CPVO Office granted the Community
Plant Variety Right - the original variety
description did not include the additional
characteristics as requested by the Applicant

IN\Io”A Bl Applicant filed an appeal

N[22 lsy?3ll CPVO Board of Appeal dismissed the
appeal as inadmissible

SEIICInl {2l Action before the General Court
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N

CPVO The CPVO Office granted a Community Plant Variet?
g Right for ‘SK20’ with narrower protection than
requested by the Applicant, by excluding the low
lachrymatory factor and pyruvic acid from the original
variety description

/

~

The fact that the Applicant had referred to those
additional characteristics obliged the CPVO to take
them into consideration

e Applicant did not contest the decision to grant a
: Community Plant Variety Right for the variety ‘SK20’
e The variety description should contain
8§ characteristics that belong to the corresponding
technical protocol in force or;
e Additional characteristics may be included in the
variety description, but only if they were used in the
technical examination to assess the distinctness

CPVO Office’s Response

Main reasoning of the General Court (1)

The grant of a Community Plant Variety Right to a candidate variety does not require an
. exhaustive assessment of all characteristics that could result from that variety’s genotype,

‘m but only of those of particular importance to its protectability and, in particular, its
distinctness.

. The grant of protection to a new variety is in no way conditional upon the presence of
+ala characteristics that have intrinsic commercial value.

The original variety description established by the Examination Office is not intended to reflect
‘ the expression of all the characteristics that result from the candidate variety’s genotype, and
«m which characterize it, such as the low lachrymatory factor and pyruvic acid asserted by the

applicant, but only certain specific characteristics which suffice to demonstrate the
distinctness of the variety.
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Main reasoning of the General Court (2)

Even if the additional characteristic had been included during the technical examination

. and in the original description of the variety ‘SK20’, that would not have had any bearing on
« the protection conferred on that variety. A new variety, displaying the same low
m lachrymatory factor and pyruvic acid, would still be protectable so long as it displayed one

or more other characteristics clearly distinguishing it from the applicant’s variety.

Inserting the additional characteristic asserted by the applicant into the description would
in no way amend the scope of the protection granted for the variety ‘SK20’.
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“ CPVO Implications to Consider:
Decision
. 3 = Avariety is represented by its material, not by its
¢ The General Court dismissed description
the Action

= The scope of protection is not defined by the description

=The variety description merely substantiates the
distinctness assessment

-> notes describing similar varieties must therefore come

from the same trial as the ones descrlblng the candidate

/

oTga
TGy, \

= For the Test Guidelines: to keep the list of characterlstlcs
W short and focus on discriminating characteristics.
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Thank youl!
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Community Plant Variety Office

3 Boulevard Maréchal Foch
4900 Angers-FR

Contacts:
Tel: (+33) (0) 2-41.25.64.00

Mail: communication@cpvo.europa.eu

Join us on:

.

...and subscribe to our digital newsletter

[End of Annex and of document]





