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ORIGINAL: French 

DATE: July 31, 1978 

INTERNATIONAL UNION FOR THE PROTECTION OF NEW VARIETIES OF PLANTS 

GENEVA 

DIPLOMATIC CONFERENCE 

ON THE REVISION OF THE INTERNATIONAL CONVENTION 

FOR THE PROTECTION OF NEW VARIETIES OF PLANTS 

Geneva,October 9 to 23,1978 

OBSERVATIONS 

Submitted by Governmental authorities on 
documents DC/1 to DC/4 

l. The Office of the Union has distributed documents DC/1 to DC/4 to the 
Ministries of Foreign Affairs, the Ministries of Agriculture and to selected 
persons of UPOV member States and of the States listed in Annex I to docu­
ment DC/2. 

2. The comments on these documents received so far from the Governmental 
authorities of a number of States are attached as Annexes to this document 
in the alphabetical order of the French names of States. 

[Annexes follow] 
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ANNEX I [Orisinal: English] 

PHOPOSALS FOH CTIA:t~GES TO PHOPOSED :KE\V TE't\T OF CONVENTION FOR TIIE 
PTIOTECTTCJI~ OF NJ·:W Vi\RmTll~S OF PLANTS AS CONTAINED IN PAPEH DC 3 
AI~::EX E.: [.T:Brvlri"r'i~U BY IU~Pl;BLIC OF SOUTH AFlUCA. (June 27, 1978] 
--------------. -----------------------------

"'' "The purpo3e of this Convention is to rc0oe;nisc .i.:.c!Lt 

te eJ.lE.:nreJ to the hre·'dcr of a DC\\' plant varieLy or to his sncc;:~ssor in title (both 

hereinafter referred to as "the breeder") a right £1.!:..?_~~.,!:~1~_l'5L.!~~PE .. o.!.~:!.i~~~ 

~(_~~!!..E.!:Et!b under the cond~tions hereinafter defined." 1) 

~otivatio~~ : 'J.'hc two distinct steps involved in the granting of a right which is 

distinguished and to which frequent reference is made in the body of the Co1wenticn, 

nnv .. -.,nlT ... 
j..l."""'.l..._.i.V.L•)' -

{a) recognitim1 of a riCJ;h~: which iDcludes the appllcaUon by t~18 breeder, th:-

cxmnination of the :1pplication and the issuin~ of the title of protect]on, and 

(b) the protection of the rig:ht -which follows on recognition and includes i. a. the 

privileges of the holder of the title of protection and the duration of the protec­

tion, 

should be clearly indicated already in the first article of the Convention. 

Artkle 2(1) ~ !nsert the words, "and protect" after the word, "recognise''. 

., 

M~tivaL~: If the proposal for change of Artide 1 {1) i8 accepted this is a cm1seqentLi.l 

change. Recognition is only one step in the granting of a right. Equally important 

is the protection of the right which means that without "and protect" this paragraph 

would be incomplete. 

Artkle 5Ql__: Change as fellows: "Tbe: effect 2,f_t].1~ J.?E.OJ~q_ti'J.!: of the right ftranted 

si1a1l b0 r\:quir,~d for the prodc1ction for rurposes of comrnerc!.:J m~nk-:::ti.ng, 

of the repl'oductive or vegetative propagating material, as such, of ffhe] ~-

variety .•••.•.•.• etc." 

1viot5vHtion: A conscc:ucntial ch:u;;c if the principl8 involved in the proposed 

change of Arti-:::1e 1 (1) is accepted. 

l) In Annex I, words to be deleted have been placed 
between square brackets, words to be added have 
been underlined. 



DC/6 165 
' Annex I , page 2 

It is eonfusingwhcn tcJ·ms such as "right(s)" (see Articles 5(1), 5(4), 8, U, 33(l)(t\ ), 

40(4), "protection'' (see Articles 6(1)*, 7(1), 12(1), (2)and (3), 34A), "protection 

of (his) a right" (see Articles 11(1) and (2), 14(1), "protect the breeder" 

(see Article '/(3), "protection of the variety" (see Articles 13(7)**, 29, 30(1)(a), and 

11 right of the breeder" (see Articles 10(1), (3) and (4) ) are used when from the 

context in which they are used it is clear that have the same meaning namely, 

"protection of (a)(his) the right". In order to obtain uniformity of terms used and 

eliminate confusion it is suggested that the term "protection of (a)(the)(his) right" 

be used to indicate exactly what it means. What has been proposed for Article 

5(1) will, therefore, also apply to those articles which have been referred to in this 

motivation. 

Article 5 (1) : Insert the words, "protection of a" before the word, "right". 

Motivation : See remarks under Article 5(1). 

Article 6 (1) and (2) : Insert the words, "of a right" after the word "protection," 

wherever it appears in the text. 

Motivation : See remarks under Article 5(1). 

Article 7(1) and (3) : Insert the words, "of a right", after the word, "protection", 

where it appears in the text. 

Motivation : See remarks under Article 5(1). 

Article 7 (3) : Insert the words, "the right of" after "protect". 

Motivation : See remarks under ArUcle 5(1}. 

Artide ~: Change as follows: ''The protection of a right [Conferred on the bre{~der J 
shall be L-grantedJ for a limited period. 11 

* 

** 
also Article 6(2). 

Article 13(8) in documents DC/3 and DC/5, Article 13(7) 
in document DC/4. 
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Motivation : See remarks under Article 5(1). 

Article 10 : Insert the words, "the protection of a" before the word "right", 

wherever it appears in the text. 

MotivaUon : See remarks under Article 5(1). 

A rtic1 e 11 (1) : Add the words, "of his right," at the eud of the sentence. 

Motivation : See remarks under Article 5(1) 

Article 11 (2): Change as follows : "The breeder ••••••..•• without waiting for the 

issue to him of a f3>~£.~! title of protection ~-<!!.ll_P_ll_!en_! by the member State .•••••• 

. . . . . . etc." 

Motivation : According to Article 2(1) and 34A protection of a right may be granted 

either by means of a special title of protection or of a patent. It is, therefore, not 

entirely correct to refer in Article 11 (3) to one of these forms only. For the 

sake of clarity the word "special" should be inserted before "title". 

Article 11(3) : Insert the words, "of the right" after the word, "protection11 • 

Motivation : Sec rem[!rks under Article 5(1). 

Article 12 (1), (2) and (3) : Insert the words "of hi8 right" after the word, "protection". 

Motivation : See remarks under Article 5(1). 

Article 13(7) (Text as it appears in Paper DC -1:). 

Change as follo·ws : ''.Any person wi:o, in a m.::mbcr Sta.tc of the Union, offers for 

sale or markets reproductive or vegetative propagating material of a variety 

[Protected:? ~_!~~~~!_~f-~!E~~E.~.!.~.!.~~2f_~_E!.gE!_!?_~l~~~ in that State ..•• 
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••••.•.. expiration of the protection .£!.!P~.!.!Jl~E!..!:~P~_! of that variety •...•• 

. . . . . . . . . . . etc " 

Motivation : See remarks under Article 5(1}o 

Article 14(1} : Change as follows:- "'!'_~_PIE~~!!~~£.~~ right accorded £to the 

breeder.::? in pursuance •.•.•• etc". 

Motivstion : See remarks under Article 5(1) • The words "to the breeder" 

appear to be superfluous. 

Article 21, Heading and first sentence: Replace the word "tasks" with the 

word :'functions". 

Motivation : "Functions" appears to be a more appropriate word. 

Article 21(c}: Change as follows: "(c) give the Secretary-General ....•..•...... 

allneec>ssary directions including those concerning relations with 

167 

Motivation : UPOV will be dealing to an increasing extent with other international 

bodies and the Council may wish to instruct the Secretary - General in connection 

with such dealings. ''National bodies" will include national authorities but UPOV may 

aiso need to deal with oth0r national bodies than authorities. 

Article 21 (~) : Delete the ·words, "after consultation" and "and" 'in the third line. 
--·--·-···-~ 

Motivation : These words appear to be superfh!ous as "with the agreement of" 

would ahvays mean consulation before. 

Article 23(1) : Change as follows :"The office of the Union shall £have the task of] 

carry /I>li} out all the duties . . . • . . • etc". 
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Simplification of text. 

Arti.cle 29: Heading : Change as follows : "Special Agreements for the 

ProiecUon of ~i_t;~~ [J'tcw Varieties of Plants_7. 

Motivation See remarks under Article 5(1) 

Article 29 : Change first sentence as follows : " "Member States of the Union 

reserve the right to conclude among themselves special agreements for the protection 

of r_!.g!l.!.~~-~~E.<:E.!2! new varieties of plants, .••••••••••••••• etc.". 

Motivation See remarks under Article 5(1). 

Article 31(1) : Change second paragraph as follows : "In particular, each 

member State of the Union shall undertake to :-

(a) ensure to nationals of the other member States of the Union appropriate 

legal remedies for the effective defence of l:theJ !E~!!_f2!2~.E~~ rights, 

provided for in this Convention; 

(b ) set up a special authority for th~ !.~~~!!£.1!..~ protection of 

!.~!!.~ .!~!..£~~~~~! ne·w varieties of plants, or to entrust their protection io 

an cxistbg authority; and 

( c ) ensure that the public is informed of matters concerning such protection, 

Including as a minimum the periodical publication of the list of ~J2~_Eial 

titles of protection ~~-<j_p~~E~ issued. 

Motivation : (a) See remarks under Articles 5{1). 

(b) See remarks under Articles 1.(1) and 5 {1) • 

(c) In view of Article 2(1) and 34A reference to both forms of 

protection should be made. 

Article 32 (3) : Change as follows : "Any State which is not a member of the 

Union {j.nd which has not signed this Acfl shall before depositing its instrument 

of accession ~.E-~~!:!!9~~~12_: ask the Council ••••••••••••••• etc". 

Motivation : It is not clear why States which have signed the Act are exempted 
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from the said requ\rement. It is felt that the same need exists to ::>crutinisc 

legislation of such States. 

Article 32A @} : Change as follows : "In respect of ..••.•.•••.•. conditions 

referred to in ~~.E~E:'lJf~~~~J.iJ.~~clQ!L~.!. paragraph 1 have been fulfulled 

]\1otivation : The change will make it quite clear to which conditions reference 

is made and eliminate the possibility that the introductory sentence be included for 

this purpose which, of course, is not the intention. 

Article 33: Heading: Change as follows: 

"Communications Concerning the Genera and Species L:Protectect'i] ~E.~J?~<j 

£_f __ w_!J._!~-~~!~.!.~!!.~f__!?_g_!_l!_?_~j)_E~~~~_i_ Information to be Published." 

Motivation: See remarks under Article 5(1). / 

Article 33(2)(iv) : Change as follows : "(iv) on any use of the faculty provided 

etc.". 

for in Article 5(4), first sentence with an indication of the nature of the more exten­

sive '12!~~~!!~-~f_rights and with a specification of the genera and species to which 

such ~x.!.~~~~_F.E~tz~t.!.~_<?,! rights apply. 

Motivation See remarks under Article 5(1) . 

;...A....:r;..;:t_ic.;....l....:e __ 3_4._t\_..:..._H_e_a_d_in~g : Insert words "of Rights" after the word " Protection". 

Motivation : See remarks under Article 5(1). 

Article 34.\ (1) : Change as follows: "Nothwithstanding the provisions of paragraph 

(1) of Article 2, any State ·which at the date of openir .. g for sjgnaturc of this Act 

provick·.s for prctectic:1 of ri~)ltS under the different forms of nrotcction referred to 5n ------ -- ------------------
~.:..:=~~i_-~~~..!.':.~'1_~_::;2.~.!~~ /3orJ sexually reproduced ..•.••... etc. " 
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Motivation : See remarks under Article L ~1 ). RGference to the forms of 

protection of rights should be specific in order to eliminate any possibility of 

other forms of protection than those referred to in Article 2(1} being read into 

this paragraph. 

Article 40(4) : Insert the words "protection of "before the word "rights". 

Motivation : See rem arks under Article 5 (1 ) , 

[Annex II follows] 
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ANNEX II [Original: English] 

OBSERVATIONS OF THE MINISTRY OF AGRICULTURE OF BARBADOS 

[March 10, 1978] 

The Ministry of Agriculture of Barbados has no comments to offer on documents 
DC/1 to DC/4. It is not foreseen that the Convention would have immediate benefits 
to Barbados. 

[Annex III follows] 
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ANNEX III [Original: English] 

COMMENTS FROM THE DELEGATION OF CANADA TO THE 
DIPLOMATIC CONFERENCE ON 

DOCUMENTS DC/1 to DC/4 

Document DC/1 

The Canadian delegation wishes to make no amendments in the 
Provisional Agenda. 

Document DC/2 

The Canadian Delegation proposes no amendments to the "Provisional 
Rules of Procedure", U.P.O.V. Document DC/2. 

Document DC/3 

The Canadian Delegation has the following comments to make on 
Document DC/3; 

1. As far as Canada is concerned, the proposed new Article 36A 
is unnecessary. 

2. 

Document DC/4 

As the purpose of the "International Convention for the 
Protection of New Varieties of Plants" is to "ensure to 
the breeder of a new plant variety •.•• a right" (Article 1, 
Paragraph (1)), the imposition of obligations in the field 
of trademarks is undesirable, and the proposed changes in 
Article 13 are not supported. 

The Canadian Delegation supports the proposed changes in Article 
13, outlined in Document DC/4. Alternative 3 is preferred in paragraph 
(4) (a). 

The Canadian Delegation supports the proposal made in the foot­
note to paragraph (6), ie. that a sub-paragraph be added to Article 21 
including in the duties of the Council, the task of adopting procedures for 
the mutual information of authorities of member states on variety denomina­
tions. 

Alternative 3 is preferred in both instances in Paragraph (8)(b), 
and the omission of the reference to trade marks is supported. 

The Cnnadian Delegation strongly urges that the second sentence 
in brackets in Paragraph (9): "If such an indication js added, the 
denomination must be easily reco~ntzablc" lfl !JJCIIHkd. 

FL/lb [Annex IV follows] 
June 22, 1978 
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ANNEX IV [Original: English] 

. 
VIEIJJ:J OF THE GOVUirJ:!!ENT fJF flAI<ISTAN UN THE DfJClWW~HS NO.DC-1._2,3 

AND 4 lEU\Til\JC Ttl Tfi[ DIPLCI!',It\TlC CONFTf~[f,:CE ON HEVISION OF THE 

!NTER;~;,THJNAL cc;:;\;[:HION FD•I THE PROTECTimJ Of- ~h_UJ VARITIES OF 

PLANTS TO BE HELD IN GENEVA FROM 9 TO 23 OCTOBE~, 19?8. 

[July 11, 1978] 

The ~ocumonts are closer to the needs of Western Europe 

and are b~rely applicable to the conditions prevailinq in Pakistan, 

as Pakistan has not breeders' rights or royalty sy~tem on the 

new varieties of crop plants. The said documents deal mainly with the 

protection of plants varieties ar1d rights of plant breeders, etc. Since 

in most of the Asian countries and more so in Pakistan, the work 

relating to breeding of crop varieties is essentially handled by the 

government departments, the system and procedures for payment of 

royalties to plant breeders is not of direct relevance to Pakistan. 

[Annex V follows] 
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ANNEX V [Original: English] 

OBSERVATIONS OF THE GOVERNMENT OF SWEDEN 

~-liNI~'J. ·r~ \' l_\' . .) - J_ ....... 

FOR 

FOREIGN AFFAIHS 

Sir, 

Stockholm, July 7, 1978 

The Secretary-General of the International 
Union for the Protection of New Varieties 
of PlB.nts 
32, c}•co5n des Colombettes 
1211 G.E:l'f£V A SCIDlEIZ 

Referring to your note of January 30, 1978 (C.U 399-312) 
concerning the Diplomatic Conference on the Revision of the 
Interj1ational Convention for the Protection of NeH Varieties 
of Pl,~nt:>, the S\"cdish Govern:;Jent has the honour to submit 
the following conments on the Draft of a revised text of the 
above-mentioned Convention. 

Gencr«l comments 

The ~-. .-.:::C:ish Gove:rnrat:nt is in general satisfied with the 
pres2nt text of the Convention. Several of the proposed 
amendments do not, in the view of the S;·redish Govcrnnent, 
represent ;:ny j ::::;::-cvsncnt c·f the Convention. If the revised 
text ir; adopted, this may lead to a reduction of the 
uniforr:Jity of J.ecislation in the menber States. Sene of the 
ar;:cndr.::cnts, ho•·cver, are proposed in order to :make it easier 
for certain Stat8s at present not menbers of UPOV to adhere 
to ths Convention. The Swedish Government considers it 
i~port~~t that s~re States bcccme par~ies to the Conven~ion. 
For this r~ascn, the Swed~.sh Govern=>ent can, except for one 
poinl, accept the draft rovised text. 

J.r t i. c:.t0. 

Unde:J: t;v:: prol)or>od text of this Article, the Convr:ntion 11rill 
&llow c~~tractinc 2t~tes to gr~nt in their national la~s a 
,.,o c~··l" .J, .-.ri """' ... ~"c.' ,... ... ''X"'C"· 11 o.., O"'e ye..,.,.. (~rt 6 b ; ) "'n·"' 
,.,. I ..... o ""'....... .: ..., ... ..L J \.' J. ~- l.:.i.l o;.::,;. J. .... c.. ..... _ (';., • • • ... • l. ...... 

Sw<:dish C:roverm,cnt c~msid.srs it a ste:p b2ckwc:.rd to i.ntrcduce 
tl1is l~c~~:;i~il.i :.\.~.; in :~~18 Cor:-r ... t::-ltian. It is C? .. ~12.~C, b~··,,·€:""tt~~, of 
tbe :~.:.r:t t:·.~!,t ::;;:,;::2 States ;;~5 . .:;b.t find it inposs.'.t1e to ::-atify 
the Ccnvsntion unlesa they were permitted to provide in their 
natic~~l l~~ for such a p0riod of grace. ?or ~his reason the 
Swedh:h Gov0rnr:,cnt ;.dll not object to tf:is amendn.:;nt. 

I ,. ti-n .~ ... ,,r-'- (-.,.•· 6 b ~i) ~t· ; " """·· t .·. d ir. .l -•- ....... ~ ~ , •.•. ,.. • •• ;._ .... .~..::~ .:-ropo~.co. o ex1.en , --" case 
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of cert<d n groups of plants (vi >)·:Jn, forcr:t trees, fJY.::i t tree;:; 
and orn2..::cntal tree-f.!). from fo1.1r to six :rc ·;rs the p-:.::riod d-:::.:r.5.~~g 
which a vn.ricty m;:y, <:.Lt.hout prujuclicin.:. it;;, novoJL;-r, have been. 
offered for sale or marketed in a State oD1er than the State in 
which the npi;licatirm is filed. Tho Swedi::::h Govcr:n::::r~n-~ does not 
consider Sltch extension deairahle. As the extension ia proposed 
only for c-r·oups of :pL'i-,ts 1.;hich a:re usu:1.lly slow-crov;ing, the 
S.:edish Gc~-e::r.·::-,.2l:::nt -,;ill, h0weve:r., not O})liG82 tho:: 0.;~·1::r:dment. 

Artlcle 1.2 

Under the present t(·Xt of the Convention (a:::-t. 13. 3), a.ny 
applicant '.:ho submits 2.s a va::-iety deno:--,.i_no.tion a (\c-signation 
in respect of which he enjoys trademark p:r.·otection in a 
Contractir:~ State must renounce his right to the trndemark. 
It is proposed (art. 13.4) that the Convention should not 
requ.tre uuch ~·enoi.lllC(DE'nt in tho above-ue:::tioned c:o.s-::; the 
applicant would in the future only be prevented from asserting 
his right to the·tradc:;:ark. 

The Swedi~:h Government can accept this 2-mcr:dnent on the under­
standing that any Cont:racting Gtntc would be free to require, 
also in the future, in its national la-v the renouncement of 
the right to the trademark in such cases. 

A furthe:t· am8nd:ncnt is proposed (art. 13. 4.) to the effect 
that the breeder would be prevented from azserting his trade­
mark in the case referred to al!oYe only in those member 
States in 1:hich the gonus or species to which the variety in 
question belongs is eligible for protection; under the present 
text (art. 13.5) the breeder is prevented from asserting his 
right to the tradc.::w.2-·k .i.n any Cont:r:::.ctins State. Thi.::: atlendmcnt. 
is not acceptable to the Swedish Government. 

It is clear from Article 13, pa~agraph 8, that the variety 
denomination is the ceneric na~e of the variety. In the view 
of the s~edish Government it is evident that a generic name 
cannot be subje~t of 2--:-ty :dght, 2s a tr?.de:mark with regard to 
products ~hi~h are iden~ical or similar to the procuct for 
which the designation is a genc:Lic na:1e. Thin applies not only 
in States ,,.,.hsre the v::::rie-.;"2>· in c:_us:stion is eligible for 
protecticn, but in any State. '}'he S't~"edish G'JV<Jrnmor<"t considers, 
therefore, t~:<t t the ~n:oposod. a:·:endD<:?nt in thin re:::;pec t i .3 

contrary to 2. basic p:.·:i.nciple of tr?.demark la·vr. 

In this context it r:mst be ellipila.si::ed -;.}~.:.(.t no c_a.e.si b.J::,:.cde:rs 
rights or SlJ.rrogate .for su.ch r.:i c;!1ts can be obt::.ir:cd 1)y meano 
of trcdc::::.:.·:~ ~rot::::::"tie:;;. Such :pr)t·:·ction ent?..ils ci~·-~)1y the 
excl us i v ~ r i .. : :·1 t to tiJ. -:: !1·.1.~~-~ ':' its <~-1.:, :,~ t c c rl! .. ~~s !10 ~ .. :: .. ~~Il-r: s in 
the netr vc~ .. ~i:: 'GY. -.2h.::..:.;, t:;.e tra.i-:.::.~.i:~~£ :pro"'CL!cticn cou1d n~t 
exclude the reproduction or the ~3rketing of the Vfxiety by 
others t~L~·Jl tL.':: br'.;2(-~.cl.~, cl,s lo~~-G 2.s t!1c;r ri.o !:.ct use the: 
"tradc:wa:r;::1 • _::yen i.f J;,;~cy co t:.::.c the "tr?:;c:-,~.J.rl·~", it is 
believed that, in coo~ lc£al systc~s, inf~in~eDent prcceedinss 

175 
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~~~;r:i.nst L'. :~ ;;ould L.il, if it is trour'nL out that the 
t:-t-)~·c._J~;,;;::s.~~·j~_,: ~L~.;, in :.~~,;·~, the t:r.·:..l(: t:,··.:;r1e:r.'.;.c rl~t:.!.;.e of t}.:&.c 

va:c:Lcty in (!_!Wsticn, for if this \.:ere :p:r:cJYed the "trademark" 
'JOuld be ht.:ld invalid. 

'I'hc: Svedisl1 Gover:nn:ent is aware of the fact that the 
LdninistT.';:d;iv•?. and I.0r:al Co:::J.mittr:e of DT'O\' has elaborated 
~-.'.l :-.}. ~ c rr:~, -:~::.· ·- :'Tc~' .' ~; :.l fer tbc ncu te:-:t of Lrticle 13 
(doc. DC/4). ?or th2 T22sons civen aboves only alternative 
3 of Arti.elc 13.4.a in that pro_;_.c:r~.l is acceptable to the 
SwGJish Govc~~ment. 

I'or the Hinistr·r 

LJ~~'Y 
Arne Lundqu1bt 
1Ic2el a. i. of the Legal Department 

[End of document] 


