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1. The Annex to this document contains the observations and proposals pre
pared by a Consultative Committee on Issues Concerning Plant Breeders' Rights 
and communicated by telecopy, on September 8, 1988, by the Delegation of 
Denmark to the Office of the Union. 

2. The observations and proposals are based on document CAJ/XXIII/2 only. 
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OBSERVATIONS AND PROPOSALS FROM THE DELEGATION OF DENMARK 

The Danish Consultative Committee (hereinafter referred to as "the Consul
tative Committee") on issues concerning "plant breeders' rights" has recently 
discussed at a meeting the proposal for a revision of the UPOV Convention as 
appearing in the UPOV document CAJ/XXIII/2 of July 13, 1988. 

From the Danish quarter, we wish to express our support to the recently 
started revision of the UPOV Convention as well as to the intentions and the 
purpose of this revision. 

As known, a new law on plant breeders rights entered into force on Janu
ary 1, 1988, in Denmark. This law is the result of a debate that has taken 
place among the interested circles on this subject. 

Therefore, our attitude towards a revision of the UPOV Convention will 
definitely be influenced by our work on the revision of our own law on plant 
breeders' rights as this work has just recently been finalized. 

As the Danish Delegation has stated at prev,ious meetings in UPOV, the 
Danish producers, here especially the producers within horticulture and partic
ularly those within the pot plant area, have expressed concern about the con
sequences of a plant breeders' rights system and its effect on the producers' 
conditions. Therefore, the producers attach great importance to ensure equal 
competition conditions, so that a producer in one member State in UPOV does not 
gain advantages in respect of production matters because of lack of harmoniza
tion among the individual member States' national legislations, not least the 
differences in the lists of species. 

Consequently, the producers' organizations that represent the horticul
tural circles have urgently stressed that there is an essential need for a 
balance between the rights of the breeder and the producer's production condi
tions if it is to be acceptable for the producers' organizations to extend the 
rights of the breeder, even though the intentions in principle are acceptable. 

The Consultative Committee can therefore only stress the importance of the 
aim of the revision of the UPOV Convention, i.e., an increase in the number of 
member States, a harmonization of the national legislations, including the 
species that are included in the individual member States' legislation, and, 
furthermore, a closer cooperation. 

Therefore, the observations from the Consultative Committee on the pro
posed amendments to the UPOV Convention are to be considered as support for the 
ongoing work, but at the same time these observations should only be considered 
as valid under the assumption that the question of the balance between breeders 
and producers and the equal competition conditions concerning the matter in 
question will be ensured through the UPOV Convention or accordingly. Other
wise, it could be difficult for Denmark to ratify a revised Convention that in
creases the breeder's rights and the scope of protection to too great a degree. 

Article 1 

The explicit prohibition of "double protection" so that varieties within 
the same species only can be protected under one system should be maintained. 
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The inclusion of the necessary corresponding text in Article 37 (the 
present Article number) is therefore acceptable. 

Article 2 

The proposed text is an improvement and the proposed definition of a 
breeder is acceptable. 

As regards the question in paragraph 9 under "Description of Proposals 
and Comments," it_ is believed, as mentioned before, that the definition of a 
breeder is satisfactorily drafted. However, the explanation made in para
graph 9 ought to be included in the explanatory comments on the final proposal 
for the revised text of the Convention. 

Article 3 

The proposed t~xt is acceptable. 

Article 4 

The Consultative Committee can support the intentions of the proposals 
for a new text. 

However, as stated in the beginning of this document, Danish support for 
the proposed text will depend on whether the revision of the UPOV Convention 
is expected to result in the fulfillment of certain conditions. 

Article 5 

The Consultative Committee is in favor of the intentions based on 
Article 5, including the principle of dependency mentioned in paragraph (5). 

A protection covering the end product is still under consideration, but 
it shall be clearly understood that a royalty can be charged only once in the 
production system. 

Though, as stated in Article 4, Danish support for the proposed Article 5 
will depend on our expectation of the fulfillment of certain conditions as a 
result of the revision of the UPOV Convention. 

Article 6 

Referring to the proposed alternatives described in Article 6(l)(a), the 
texts in Alternative 1 and Alternative B, respectively, will be preferred. 

The proposal concerning a compulsory one year "period of grace" cannot be 
accepted. 

As regards the proposed deletion of the present paragraph (1) (e) , we 
believe it to be important that the demand of a denomination for the identifi
cation of the protected variety should be maintained. Therefore, an approval 
of the deletion of the paragraph cannot be given immediately. 
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Referring to paragraph 2 under "Description of Proposals and Comments," 
we propose that the order of the paragraphs be changed additionally compared 
to the present text, so that the condition of "novelty" is listed as the first 
condition for the grant of the right and is followed by the conditions of 
"distinctness, uniformity and stability." 

Article 7 

As to Article 7, paragraph ( 4), the text is found unclear and the last 
sentence ought to be omitted. 

Besides, the intentions found in Article 7 can be supported, including 
further cooperation and harmonization. 

Article 8 

No special observations to this Article. 

However, the duration of the period of protection is expected to be a 
matter of discussion at the Diplomatic Conference. 

Article 9 

As regards paragraph ( 1) , the use of the text proposed in the document 
CAJ/XXIII/2 is preferable. 

The proposal for a new paragraph (2) can be accepted, but also the present 
text is acceptable. 

Article 10 

The proposed text is acceptable. 

Article 11 

The proposed text is acceptable. 

Article 12 

It is proposed to maintain the present period of priority of 12 months in 
paragraph ( 1) . 

The proposal of a period of two years in paragraph ( 3) as mentioned in 
Alternative 2 is preferred. 

Article 13 

On the basis of a perceived need for maintaining the requirement of a 
denomination as part of the granting procedure of plant breeders' rights (see 
Article 6, paragraph (1) (e)), and considering the new "UPOV Recommendations on 
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Variety Denominations" adopted recently by the Council of UPOV after consulta
tion with the international non-governmental organizations, it is found neces
sary to maintain the requirement appearing in Article 13. 

Therefore, support is given to a further debate about the "Second Pro
posal", and the proposal from the Dutch Delegation to maintain the present 
text of Article 13 is noted as well. 

Article 14 

The proposed deletion of the present text is acceptable. 

[End of document] 
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