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ANNEX

OBSERVATIONS AND PROPOSALS
FROM THE DELEGATION OF THE FEDERAL REPUBLIC OF GERMANY

Article 5:

Paragraph (2)(a)(ii).- The owner of the right in a line which must be used
repeatedly for the production of a hybrid can only have the right to exclude
others from using the line and not, in addition, the exclusive right to commer-
cialize material of the hybrid. Such an extension to material produced by a
third party goes much beyond the principle of dependence of patent law and is
generally foreign to industrial property law.

The reservation in favor of "any right which may be granted to another
breeder'" would also extend to the owner of a right in another line which is
repeatedly used in the production of the same hybrid. The latter owner would
also have the exclusive right to commercialize hybrid seed. What rights then
remain for the breeder of the hybrid is not dealt with in the proposal and
remains unclear.

Conceptually, a right which is subject to the right of a third party or
competes with a right of the same nature cannot be considered as '"exclusive";
exclusive rights granted independently to several persons would be
incompatible.

The rights of the owner of a line cannot therefore be described as a
positive right of exploitation, but only as a right of prohibition, whereby
the following observations are of relevance.

Paragraph (3)(iii).- The exclusive right does not extend to the use of the
protected variety for "breeding" new varieties. It may be concluded therefrom,
without there being an express statement to that effect, that the right does
not extend either to the commercialization of the newly created wvariety.
Paragraph (5) provides, however, in form of an exception applying to the case
mentioned therein, a duty to pay remuneration; in this respect it is not
clear of which main provision (i.e. the free exploitation of the newly created
variety) this provision is the exception.

Taking into account the above viewpoints, Article 5 could be drafted as
follows:

Alternative I: Delete item (ii) in paragraph (2)(a), add the following
sentence to the end of paragraph (3) and delete paragraph (5):

"The owner of the right cannot prohibit the commercial exploitation
of a variety created pursuant to subparagraph (iii) above, except
where material of his variety must be used repeatedly for such
exploitation. If a variety newly created pursuant to subparagraph
(iii) above is essentially based upon the material of a single pro-
tected variety [alternatively: if a variety newly created pursuant
to subparagraph (iii) above is essentially derived from a single
protected variety], the owner of the right in the protected variety
may demand equitable remuneration to be paid in respect of the
commercial exploitation of the newly created variety."
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Alternative II: On the basis of the principles of patent law (Article 29 of
the Community Patent Convention), the breeder's right would be conceived
altogether as a right of prohibition:

"(1) A right granted in accordance with the provisions of this
Convention shall confer on its owner the right to prevent all third
parties not having his consent:

(1) from reproducing the variety;

(ii) from offering for sale, putting on the market or using, or
importing or stocking for any of the aforementioned purposes, mate-
rial of the variety.

"(2) The right shall not extend to:

(i) acts described in paragraph (1)(ii) above concerning any
material which has been put on the market in the member State of
the Union concerned by the breeder or with his express consent, or
material derived from the said material in accordance with the
purpose intended when it was put on the market;

(1ii) acts done privately and for non-commercial purposes;
(1ii) acts done for experimental purposes:;

(iv) acts done for the purpose of breeding new varieties, and
acts done for the commercial exploitation of such varieties, unless
the material of the protected variety must be used repeatedly for
such exploitation.

"(3) If a variety is essentially based upon the material of a
single protected variety [alternatively: if a variety is essential-
ly derived from a single protected variety], the owner of the right
in the protected variety may demand equitable remuneration to be
paid in respect of the commercial exploitation of the new variety.

"(4) [Further national limitations].

"(5) [Collision norm]"

If, in the course of further work, the layout of the Convention were to
be examined, it would be appropriate to consider dividing Article 5 in three
main provisions relating to:

- the right;

- the limitations on the effect of the right;
- the exhaustion of the right.

Article 13(6), alternative 1

A provision like the second sentence should not be included. If identi-
fication of the variety is mandatory under national law in the cases mentioned,
it need not be repeated in the Convention that the denomination must be used.
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If it is not mandatory under national law, it should not be made so under the
Convention simply because it is usual in the State concerned.

These comments do not relate, at the present stage, to proposals concern-
ing
- the drafting of the proposed provisions;

- the systematic presentation of the provisions;
- the issues to be dealt with under articles 15 et seq.

[End of document]



