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RECIPROCITY IN ALL RESPECTS
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Introduction

1. At its seventh session, the Administrative and Legal Committee decided to
include in the agenda of its eighth session the guestion of reciprocity in all
respects, notably concerning the protection of end product. This decision was
in response to the following observation made by the Delegation of France,
which appears in paragraph 26 of document CAJ/VII/5: "The gquestion [of the
extension of protection to the end product] was an important one, but (...)
the lack of exact reciprocity between member States of UPOV in itself already
raised a problem that had to be settled before that of products from countries
without protection was embarked upon."

Convention References

2. Article 5(4) of the Convention provides on the one hand that any member
State may grant breeders a more extensive right than that set out in Article
5(1), and on the other hand that that State may limit the benefit of such a
right, according to the principle of reciprocity in all respects, to the
nationals of member States that grant an identical right and to natural ana
legal persons resident or having their headguarters in any of those States.
With regard to the protection of the end product in the case of ornamental
plants (cut flowers), reciprocity in all respects 1s at present used by
Switzerland and provided for by South Africa.

Advantages and Drawbacks of Reciprocity in All Respects

3. Like the reciprocity provided for in Article 3(3) of the 1978 Text of the
Convention, which in effect grants the right to protection for each species
only to the country's own nationals and to those of the other member States
that also protect the species, reciprocity in all respects may provide member
States that have introduced protection of lesser scope with the incentive to
extend it: the breeders of those countries are at a disadvantage, in relation
to the breeders of States affording a higher level of protection, and balance
can only be restored by standardizing levels of protection upwards. However,
breeders can overcome the reciprocity obstacle individually, for instance by
transferring the right to protection to a national of a country with a high
level of protection, or by establishing a legal person in such a State, which
could lessen the incentive effect. :



CAJ/VII1/3

0316

4. Reciprocity in all respects does, however, have a certain number of draw-
backs, which seem to outweigh substantially the advantage described above:

(i) It obliges the State that has adopted it to ascertain the level of
protection in the other countries whose nationals have access to protection in
i1t, the former State (member countries of UPOV and, under certain circum-
stances, non-member countries). This is not always easy to do.

(ii) It leads to the existence of protection at several levels in one and
the same State and, for instance, to the presence on the market of unprotected
varieties, varieties having the level of protection provided for in the
national 1law and, in addition, varieties having the 1levels of protection
ascertained as mentioned above, which is an inconvenience particularly for the
users of those varieties.

(iii) From the point of view of competition between protected varieties,
it can put national and assimilated varieties at a disadvantage in relation to
varieties having more limited protection. For instance, in the case of the
protection of cut flowers, royalties will be charged on imported cut flowers
--and their cost price will consequently be higher--only if they are of
national or assimilated varieties. In the case of the protection of seedlings
for transplantation, the production of such seedlings from seed multiplied by
the producer himself will be subject to royalties in the case of national and
assimilated varieties, and not in the case of varieties protected for the
benefit of nationals of countries in which the seedlings are not eligible for
protection.

(iv) It cannot be provided for in a certain number of States, on account
of either their national laws or international agreements, which limits the
incentive effect described in paragraph 3 above still further.
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