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ORIGINAL: English 

DATE: April 21, 1978 

INTERNATIONAL UNION FOR THE PROTECTION OF NEW VARIETIES OF PLANTS 

GENEVA 

ADMINISTRATIVE AND LEGAL COMMITTEE 

Opening of the Session 

First Session 
Geneva, April17 to 19, 1978 

REPORT 

adopted by the Committee 

1. The first session of the Administrative and Legal Committee (hereinafter 
referred to as "the Committee") was held in Geneva from April 17 to 19, 1978. 
All member States were represented. Of the non-member States invited, Canada, 
Ireland, Japan, Spain and the United States of America were represented by ob
servers. The list of participants is attached as Annex I to this document. 

2. The session was opened by Dr. D. Beringer, Chairman of the Committee, who 
welcomed the participants. 

3. The Chairman briefly recalled the achievements of the three bodies (namely, 
the Fee Harmonization Working Party, the Working Group on Variety Denominations 
and the Committee of Experts on International Cooperation in Examination) which 
the Committee was to replace and whose activities it was to take over, pursuant 
to the decision taken by the Council at its eleventh ordinary session in December 
1977. He expressed his warm thanks to those bodies and to their Chairmen for the. 
results they had obtained not only for UPOV and its member States but also for 
the non-member States interested in joining UPOV. 

4. The Chairman further thanked the Technical Committee, and in particular its 
Chairman, for having agreed to postpone the next session until November, thus 
allowing the discussion of questions which were considered by the Council as 
having priority, especially the relationship between plant variety protection and 
competition law. 
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Adoption of the Agenda 

5. The Committee unanimously adopted the agenda as appearing in document CAJ/I/1, 
subject to adding an item "Any other business" under which the following matters 
were to be dealt with: 

(i) WIPO statistics on plant variety protection; 

(ii) exchange of variety denominations; 

(iii) progress report on the conclusion of bilateral agreements for cooperation 
in the testing of varieties. 

Adoption of the report on the eighth session of the Committee of Experts on 
International Cooperation in Examination 

6. The participants, meeting as the Committee of Experts on International 
Cooperation in Examination, unanimously adopted the report on the said Committee's 
eighth session as appearing in document ICE/VIII/6, subject to the following amend
ments: 

(i) the Delegation of Denmark wished its statement recorded in paragraph 12 
to be amended as follows: 

"12. The Delegation of Denmark said that preliminary discussions were 
being held between Denmark and Switzerland on the conclusion of a bilateral 
agreement on cooperation in examination. In anticipation of such an agree
ment, Denmark was ready to perform the examination of Red Clover for 
Switzer land" ; 

(ii) in the German version of paragraph 14, the last word ("ersetzt") was to 
be replaced by "erstreckt." 

Discussion of Questions Concerning the Revision of Article 13 of the UPOV Convention 

7. Discussions were based on documents CAJ/I/2, CAJ/I/3, CAJ/I/6 and CAJ/I/8 
which were introduced by the authors of the observations contained in them, 

8. In the ensuing general discussion, the Delegation of the United States of 
America raised the general question of the applicability of Article 13 to varieties 
protected under the US Patent Law. It took the view that the minimum scope of 
protection provided for by Article 5(1) of the Convention comprised, in the case 
of vegetatively propagated plants, vegetative propagating material as such only, 
that is, material sold for propagation purposes, while material sold for planting 
purposes was excluded. It further took the view that Article 13, and in parti
cular paragraph (7) of the present text, was applicable only to plant material 
covered by the minimum scope of protection. Since patented plants were not sold 
for propagation (in fact any propagation thereof was prohibited and constituted 
an infringement of the patent) but for planting (whether in a private garden or 
for the commercial production of cut flowers in the case, for example, of a rose 
variety), the Delegation concluded that Article 13 did not apply to plants pro
tected by patents. 

9. Several Delegations contested that interpretation of the terms used in 
Article 5(1) and explained in particular that the member States generally con
sidered any part of the plant, including the whole plant as expressly stated 
by the second sentence of Article 5(1), used with a view to produce at least a 
single adult plant, as being propagating material. As a consequence, Article 13 
was applicable to nursery plants and, supposing that the patentee wab selling 
solely such nursery plants, he had to use the variety denomination when per
forming such sales. 
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10. After the Secretary-General had pointed out that Article 13{7) of the 
present text imposed obligations not only on the breeder but also on third 
persons, the Delegation of the United States of America concluded that the 
Article went beyond the concepts of patent law in general. 
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11. The Committee then examined, and decided on, three questions of principle. 
Firstly, it agreed that the principle contained in paragraph {7), that the 
variety denomination had to be used even after termination of protection, 
should be maintained in the Convention. It further agreed that the Convention 
should continue to contain a statement to the effect that the variety denomina
tion was the generic name of the variety. It finally decided to establish 
collision norms in respect not only of trademark rights but also of other rights 
in order to avoid obstacles to the free use of the variety denomination. 

12. The Committee examined at length the territorial scope of application of 
some of the rules contained in Article 13. With respect to the obligation, 
imposed on any person offering for sale or marketing propagating material of a 
protected variety to use the denomination of the variety, the Committee agreed 
that the provisions of paragraph {7) of the present text should be restricted 
to the territory of the State where the variety was actually protected {or had 
been actually protected). As to the obligation, imposed on the breeder pro
posing as variety denomination a designation in respect of which he enjoyed a 
right liable to hamper the free use of the denomination, to discontinue to 
assert such right, the Committee decided to submit three alternatives to the 
Diplomatic Conference, namely that the breeder may not continue to assert his 
right in: 

{i) all the member States which applied the prov~s~ons cf the Cor.vention 
to tte genus or species to which the variety belonged, 

{ii) the member State in which the denomination was submitted only, or 

{iii) in all member States. 

Finally, the Committee took the same decision with respect to the principle that 
the variety denomination was the generic name of the variety and that a right 
could not be applied for or obtained if it was liable to hamper the free use of 
the denomination. 

13. The Comroitt.ee reconsidered Article 13 paragraph by paragraph on the basis 
of document DC/3 {or document CAJ/I/2, Annex II) and drew up another new text of 
Article 13. That text appears in Annex II to this document. 

Discussions of Questions Concerning the Relationship Between Competition Law and 
Plant Variety Protection 

14. The Delegation of the Federal Republic of Germany reported that the basic 
reason for discussing the relationship between competition law and plant variety 
protection was an individual case pending before the Commission of the European 
Communities. 

15. The Delegation of the Federal Republic of Germany introduced document CAJ/I/4 
and reported on the outcome of the discussion in the Advisory Committee on Restric
tive Practices and Monopolies. It pointed out that the authorities of its country 
were seeking to advise the Commission to restrict its decision to the necessary 
elements and, in particlar, not to extend its argumentation to licenses for the 
multiplication of propagating material. 

16. It was feared that the Ccmmission would treat licenses for the multiplication 
of propagating material--and not only licenses for the distribution of certified 
seed--in the same way as licenses in the field of industrial products. The Dele
gation of the Federal Republic of Germany asked for coordination of efforts bet
ween the UPOV member States. The Committee recommended that, as a first step, 
the agricultural services and the plant varieties offices should thoroughly brief 
the national authorities representing their countries before the Commission on 
the special features of the multiplication of varieties. 
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17. It was finally agreed that, in order to allow an exchange of views on this 
subject, each Delegation should prepare for the next session of the Committee a 
paper on the special situation prevailing for licenses for multiplication of 
propagating material. To allow the Office of UPOV to prepare a synopsis for 
discussion at the next session of the Committee, the Committee agreed that these 
papers should reach the Office of the Union by September 1, 1978, at the latest. 

18. The Committee did not share the fear that the expected decision of the 
Commission of the European Communities might completely undermine the plant 
variety protection system. It was pointed out that the situation in States in 
which no protection could be obtained would be no worse after such a decision 
than before. As far as imports from such States were concerned, it was stressed 
that, in line with prior decisions of the Court of Justice of the European 
Communities, in the field of patents, it would also be possible in future to 
invoke plant breeders' rights in cases where the imported product was put on 
the market in that State without the authorization of the breeder. The decision 
of the Commission of the European Communities would only concern cases where 
territorially limited licenses were granted by the breeder to two different per
sons and where the products were imported from the license area of one of those 
persons to the area of the other. 

Harmonization of Plant Breeders' Rights Gazettes 

19. As time did not permit discussion of this item, the Committee decided to 
start discussions at its second session. The Delegations were invited to send 
their comments on document CAJ/I/5, if any, by July 1, 1978, at the latest to 
the Office of the Union. 

WIPO Statistics on Plant Variety Protection 

20. The Delegation of France pointed out that the statistical information which 
member States were asked to send to WIPO with respect to the number of applica
tions for plant breeders' rights and titles of protection granted were misleading 
as they were broken down according to the country of residence of the applicant 
whereas, from the agricultural point of view, what mattered was whether the 
variety was bred in the country of reference or in another country. It had 
written in this matter to the Director General of WIPO and had received the 
answer that it was not possible to change the statistics as they were included 
in a whole set of statistics on industrial property but that the attention of 
the reader could be drawn to this matter in a footnote. 

21. The question was discussed whether it might be worthwhile publishing infor
mation which was more appropriate from the agricultural point of view and more 
detailed in the UPOV Newsletter. 

22. In the discussions on that question, it was considered whether the value of 
such additional publication justified the work involved for the national authori
ties. It was finally decided tc discuss this item again after the Diplomatic 
Conference. 

Observations on the Exchange of Variety Denominations 

23. The Delegation of France reported that in cases where an cbjecticn was filed 
against a variety denomination because of the existence of a trademark, the 
breeder might wish to get in touch with the trademark owner to obtain the latter's 
permission to use the variety denomination. The Delegation therefore proposed 
that the name of the trademark owner be indicated in any objectibn based on the 
existence of a trademark. 

24. The Committee agreed that all States whose offices checked variety denomina
tions against trademarks would be invited also to state the name and address of 
the trademark owner on the forms used tc file objections. 
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Progress Report on the Conclusion of Bilateral Agreements for Cooperation in the 
Testing of Varieties 

25. Following the practice of the Committee of Experts on International Coopera
tion in Examination, all Delegations reported on bilateral agreements concluded 
--or envisaged--by their authorities with those of other member States on coopera
tion in the testing of varieties. 

26. Two bilateral agreements had been signed since the last session of the 
Committee of Experts on International Cooperation in Examination, namely one 
between Switzerland and the Federal Republic of Germany and the other between 
Switzerland and France, while several other bilateral agreements were either in 
the drafting stage or under discussion. In this connection, some new member 
States of UPOV expressed their appreciation of the help received from the other 
member States in the exarr.ination of varieties. 

27. The Committee confirmed that in future the statistics and the survey on the 
exchange of examination reports between member States would not be dealt with by 
the Committee but by the Technical Committee. 

28. The Committee further decided that offers from member States to undertake 
examinations for other member States with regard to certain species would be dis
cussed in the Technical Committee as would problems which might arise in future 
as a result of the testing facilities of some member States for certain crops 
having reached saturation point, meaning that those States would no longer be 
able to undertake the examination of varieties of those crops for further States. 

29. The Committee took note of the report of the Delegation of Sweden that in 
addition to the offers for examination with respect to dill and timothy made in 
the past, that country was r.cw prepared to undertake tests for white cabbage and 
for lettuce under glass or--alternatively--lettuce in the open or greenhouse 
tomatoes. 

Program for the Second Session of the Committee 

30. The Committee agreed that the agenda of its second session to be held from 
November 15 to 17, 1978, should include the following items: relationship bet
ween competition law and plant variety protection; harmonization of plant 
breeders' rights gazettes. Pending the decision by the Consultative Committee, 
the agenda should also include an exchange of views on the long-term develop
ment of the Union and on closer cooperation between the member States. The 
item "Model Law on Plant Variety Protection" should only be included if the 
Office of the Union were able to distribute a draft in time to allow thorough 
preparation by ccrrespondence; otherwise the item should be postponed to 1979. 

31. This report was unanimously adopted 
by the Committee at its meeting of 
April 21, 1978, subject to any amendment 
requested by observer delegations in 
respect of their interventions. 

[Two Annexes follow] 
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LIST OF PARTICIPANTS/LISTE DES PARTICIPANTS/TEILNEHMERLISTE 

I. MEMBER STATES/ETATS MEMBRES/VERBANDSSTAATEN 

BELGIUM/BELGIQUE/BELGIEN 

M. R. DERVEAUX, Inspecteur general au Ministere de l'Agriculture, 1, rue Marie
Therese (3e etage), 1040 Bruxelles 

M. R. D'HOOGH, Ingenieur-principal - Chef de service au Ministere de l'Asri
culture, 36, rue de Stassart, 1050 Bruxelles 

DENMARK/DANEMARK/DANEMARK 

Mr. H. SKOV, Chief of Administration, Secretari<3_t. of. tJ:le Qa_ni.~h Research_ .s~~vice 
for Soil and Plant Sciences, Statens Planteavlskontor, Virumgaard, Kongevejen 83, 
2800 Lyngby 

Mr. A. SUNESEN, Head of Section, Ministry of Agriculture, Slotsholmsgade 10, 
1216 Copenhagen 

Mr. F. ESPENHAIN, Administrative.Officer, Secretariat of ·the Board for Hew 
?lants, Plantenyhedsnaevnet, Tystofte, "230 Sl~aeisk¢r 

FRANCE/FRANKREICH 

M. B. LACLAVIERE, Secretaire general du Comite de la protection des obtentions 
vegetales, 11, rue Jean Nicot, 75007 Paris 

M. Y.-D. LAUGIER, Chef de la Division des marques, Institut National de la P.I., 
26bis, rue de Leningrad, Paris 

GERMANY (FED. REP. OF)/ALLEMAGNE (REP. FED. D')/DEUTSCHLAND (BUNDESREPUBLIK) 

Dr. D. BORINGER, Prasident, Bundessortenamt, Rathausplatz 1, 3000 Hannover 72 

Mr. W. BURR, Regierungsdirektor, Bundesministerium flir Ernahrung, Landwirtschaft 
und Forsten, Rochusstrasse 1, 5300 Bonn 

Mr. H. KUNHARDT, Leitender Regierungsdirektor, Bundessortenamt, Rathausplatz 1, 
3000 Hannover 72 

Dr. habil. w. TILMANN, Regierungsdirektor, Bundesministerium der Justiz, 
Heinemannstr. 6, 5300 Bonn 

Mr. H.J. SCHMID, Oberregierungsrat, Bundesministerium der Justiz, Heinemannstr. 6, 
5300 Bonn 

Dr. A. MOHLEN, Legationsrat 1. Klasse, Standige Vertretung der Bundesrepublik 
Deutschland, 28D, Chemin du Petit-Saconnex, 1211 Genf 19 

ITALY/ITALIE/ITALIEN 

Hr. G.L. CUROTTI, Joint-Director, Oversea Laboratory Agronomic Institute, 
4, rue Cocchi, Florence 
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NETHERLANDS/PAYS-BAS/NIEDERLANDE 
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Mr. K.A. FIKKERT, Legal Advisor, Ministry of Agriculture and Fisheries, 
Bezuidenhoutseweg 73, The ·Hague 

Mr. A.W.A.M. VM~ DER MEEREN, Board for Plant Breeders' Rights, P.B. 104, 
6700 AC Wageningen 

Mr. R. DUYVENDAK, RIVRO, Postbus 32, 6700 AA Wageningen 

SOUTH AFRICA/AFRIQUE DU SUD/SUDAFRIKA 

M. J.U. RIETMM~N, Attache agricole, Ambassade de l'Afrique du Sud, 59, Quai d'Orsay, 
75007 Paris 

S\iEDEN/SUEDE/SCHWEDEN 

Prof. E. RBERG, Department of Plant Husbandry, Swedish University of Agricultural 
Sciences, 750 07 Uppsala 

Mr. s. MEJEGAARD, Judge of the Court of Appeal, Svea Hovratt, Fack, 103 10 Stockholm 

SWITZERLAND/SUISSE/SCHWEIZ 

Mr. W. GFELLER, juristischer Beamter, Abteilung fUr Landwirtschaft des EVD, 
BUro fUr Sortenschutz, Mattenhofstr. 5, 3003 Bern 

M. R. GUY, Chef du Service charge de l'examen a la Station des recherches de 
Changins a Nyon, Chateau de Changins, 1260 Nyon 

Mr. K. WUTHRICH, juristischer Beamter, Eidgenossisches Amt fUr geistiges 
Eigentum, Markensektion, Eschmannstr. 2, 3003 Bern 

UNITED KINGDOM/ROYAUME-UNI/VEREINIGTES KONIGREICH 

Mr. P.W. MURPHY, Controller, Plant Variety Rights Office, White House Lane, 
Huntingdon Road, Cambridge CB3 OLE 

Miss E.V. THORNTON, Deputy Controller, Plant Variety Rights Office, White House 
Lane, Huntingdon Road, Cambridge CB3 OLE 

II. OBSERVERS/OBSERVATEURS/BEOBACHTER 

CANADA/KANADA 

Mr. R.J.G. JUNK, Seed Section, Plant Products Division, Agriculture Canada, 
Ottawa, KlA OCS 

IRELAND/IRLANDE/IRLAND 

Mr. D. HICKEY, Assistant Principal, Department of Agriculture, Kildare street, 
Dublin 2 

Mr. T. BRODERICK, Agricultural Inspector, Agricultural House, Kildare Street, 
Dublin 2 

JAPAN/JAPON/JAPAN 

Mr. H. SHIRAI, First Secretary, Permanent Delegation of Japan to the International 
Organizations at Geneva, 10 Ave. de Bude, Geneva 
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Mr. R. LOPEZ DE HARO, Subdirector Tecnico de Laboratories y Registros de Variedades, 
Instituto Nacional de Semillas y Plantas de Vivero, Carretera de la Coruna, 
Km. 7,5, Madrid 35 

UNITED STATES OF AMERICA/E'l'ATS-UNIS D' AMERIQUE/VEREINIGTE STAATEN VON AMERIKA 

Mr. S.D. SCHLOSSER, Attorney, Office of Legislation and International Affairs, 
u.s. Patent and Trademark Office, Department of Commerce, Washington, DC 20231 

Mr. B. LEESE Jr., Acting Commissioner, Plant Variety Protection Office, Agricultural 
Marketing Service, Department of Agriculture, Library Bldg., Beltsville, MD 

III. OFFICER/BUREAU/VORSITZ 

Dr. D. B0RINGER, President 

IV. OFFICE OF UPOV/BUREAU DE L'UPOV/BORO DER UPOV 

Dr. A. BOGSCH, Secretary-General 
Dr. H. MAST, Vice Secretary-General 
Dr. M.-H. THIELE-WITTIG, Senior Technical Officer 
Mr. A. HEITZ, Administrative and Technical Officer 

[End of Annex I , 
Annex II follows] 
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DRAFT OF DOCUMENT DC/4 

DRAFT REVISED CONVENTION 

Alternative Proposal for Article 13 Submitted by the 
Administrative and Legal Committee 

1. Pursuant to the decision taken by the Council at its eleventh ordinary 
session in December 1977 (see document C/XI/21, paragraph l4(ii)), the Admini
strative and Legal Committee reexamined, at its first session, held from April 17 
to 19, 1978, the question of Article l3. It agreed that the text appearing in 
the Annex to this document be submitted to the Diplomatic Conference as an alter
native proposal for the new text of Article 13 as published in document DC/3. 

2. It is recalled that governments and organizations invited to the Diplomatic 
Conference are given the opportunity to comment on the documents which are sub
mitted to them and to present alternative proposals for amendment of any Article 
of the Convention. 

3. The Administrative and Legal Committee desires to emphasize the following 
points: 

(i) Compared with the present text of Article 13, paragraphs (3) and (4) 
have been interchanged in order to avoid the competent authorities being bound 
by the Convention to check the proposed variety denominations against other 
rights of the breeder and of third parties which might prevent the free use of 
the said denominations. This inversion does not prevent, however, any authority 
from undertaking such check. 

(ii) The addition of the words "When a variety is offered for sale or 
marketed" in paragraph (9) aims at ensuring that additional indications, in 
particular trademarks and trade names, are excluded from the designation of 
varieties in official documents issued by a government agency. 

(iii) The second sentence of paragraph (9) aims at ensuring that the addi
tional indication does not overshadow the variety denomination and that the 
denomination remains capable of fulfilling the functions assigned to it. 

[[Annex follows]] 
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[Annex to document DC/4J 

NEW TEX'l' OF ARTICLE l3 PROPOSED 
BY THE ADMINISTRATIVE AND LEGAL COMfoliiTTEE 

Article 13 

Variety Denomination 

(l) A variety shall be designated by a denomination. 

(2) Such denomination must enable the variety to be identified; in parti
cular, it may not consist solely of figures. It must not be liable to mislead 
or to cause confusion concerning the characteristics, value or identity of the 
variety or the identity of the breeder. In particular, it must be different from 
every denomination which designates, in any me~ber State of the Union, an existing 
variety of the same botanical species or of a closely related species. 

(3) The denomination of the variety shall be submitted by the breeder to the 
authority referred to in Article 30. If it is found that such denomination does 
not satisfy the requirements of the preceding paragraph, the authority shall 
refuse to register it and shall require the breeder to propose another denomination 
within a prescribed period. The denomination shall be registered at the same time 
as the title of protection is issued in accordance with the provisions of Article 7. 

(4) (a) If the breeder submits in a member State of the Union as the denomi
nation of a variety a designation in respect of which he enjoys a right which 
could hamper the free use of the variety denomination, he may not, as from the 
time when the variety denomination is registered, continue to assert his right in 
order to hamper the free use of the variety denomination [Alternative 1: in any 
member State of the Union applying the provisions of the Convention to the genus 
or species to which the variety belongs] [Alternative 2: in that State] [Alter
native 3: in any member State of the Union]. 

(b) Prior rights of third parties shall not be affected. If, by reason 
of a prior right, the use of the denomination of a variety is forbidden to a 
person who, in accordance with the provisions of paragraph (7), is obliged to use 
it, the competent authority shall require the breeder to submit another denomina
tion for the variety. 

(5) A variety must be submitted in member States of the Union under the 
same denomination. The authority competent for the issue of the title of pro
tection in each member State of the Union shall register the denomination so 
submitted, unless it considers that denomination unsuitable in that State. In 
this case, it may require the breeder to submit a translation of the original 
denomination or another suitable denomination. 

(6) The competent authority of each member State of the Union shall ensure 
that the competent authorities of the other member States of the Union are in
formed of matters concerning variety denominations, including in particular the 
submission, registration and cancellation of such denominations. Any authority 
may address its objections, if any, to the registration of a denomination to the 
authority which communicated that denomination.* 

(7) Any person who, in a member State of the Union, offers for sale or 
markets reproductive or vegetative propagating material of a varietv protected 
in that State shall be obliged to use the denomination of that variety even 
after the expiration of the protection of that variety, in so far as,- ln accor
dance with the provisions of paragraph (4) (b), prior rights do not,preven~ such 
use. 

* This provision could be supplemented by adding to Article 21 an additional 
subparagraph according to which the duties of the Council would include the 
task of adopting procedures for the mutual information of authorities of 
member States on variety denominations. 



CAJ/I/11 
Annex II, page 3 

283 

(8) From the date of issue of a title of protection to a breeder in a member 
State of the Union: 

(a) the denomination of the variety may not be used, in any member 
State of the Union, as the denomination of another variety of the same botanical 
species or of a closely related species; 

(b) the denomination of the variety shall, [Alternative 1: in any 
member State of the Union applying the provisions of the Convention to the genus 
or species to which the variety belongs] [Alternative 2: in that State] [Alter
native 3: in any member State of the Union], be regarded as the generic name for 
that variety. Subject to the provisions of paragraph (4) (b), no person may, 
[Alternative 1: in any member State of the Union applying the provisions of the 
Convention to the genus or species to which the variety belongs] [Alternative 2: 
in that State] [Alternative 3: in any member State of the Union], apply for, or 
obtain, a right which could hamper the free use of the denomination. 

(9) [When a variety is offered for sale or marketed],* it shall be per
mitted, in respect of the same product, to add a trademark or a trade name to 
the denomination of the variety. [If such an indication is added, the denomina
tion must be easily recognizable.]* 

* Some delegations prefer the omission of the words in square brackets. 

[End of document] 


