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To: UPOV Office August 17, 2012.
e-mail: upov.mail@upov.int
Attention: Mr. Peter Button, Vice Secretary-General

Subj.: comments under document UPOV/EXN/HRYV Draft 7 “Explanatory Notes in Respect of
Harvested Material under the 1991 Act of the UPOV Convention”.

Dear Vice Secretary-General,

In reply to UPOV Circular E-12/211, please, note our comments concerning document
UPOV/EXN/HRV Draft 7 “Explanatory Notes in Respect of Harvested Material under the 1991
Act of the UPOV Convention” worded below.

1) We support the UPOV Office decision do not include Examples 1— 6 in the text of the
Explanatory Notes because there were situations in those Examples concerning harvested
material produced from propagating material marketed by a breeder or with his consent what
should be not considered as the breeder’s right infringement.

However Examples 7 and 8 of document Draft 6 illustrated cases of breeder’s right
occurrence for harvested material produced from unauthorized propagating material (or in
excess of a volume authorized by the breeder). We think Examples 7 and 8 are appropriate to be
included in Draft 7 of the Explanatory Notes.

We suppose Example we worded under the MODEL LAW ON THE PROTECTION OF
NEW VARIETIES OF PLANTS of 1996 and, sent you before (September 23, 2011) may be
appropriate in Draft 7 in the following wording, for example:

Example 3: harvested material produced in the territory unprotected is imported, with consent
the breeder, into the territory protected

Variety A is protected in Country P, but the variety propagating material is not
produced there, because the variety belongs to genus/specie that does not grow in the
territory of Country P (e.g., orchid, banana, orange etc.). Harvested material of
Variety A (flower cutting, fruit of banana, orange etc.) is produced in Country R,
where is no protection of the variety and, imported into protection Country P
regularly under license granted by the breeder.

In Example 3, the breeder can exercise his right on acts in respect of the harvested material in
Country P because:
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i) the breeder did not have a reasonable opportunity to exercise his right in relation to the
propagating material in the territory protected by the reason of its production absence there;

i) he has right in relation to harvested material imported into territory protected, i.e. in
Country P.

2) Additional paragraphs 5-9 of Draft 7 do not carry any explanatory meaning. More over,
paragraph 7 of the Draft 7 makes reference to document UPOV/EXN/CAL “EXPLANATORY
NOTES ON CONDITIONS AND LIMITATIONS CONCERNING THE BREEDER’S
AUTHORIZATION IN RESPECT OF PROPAGATING MATERIAL”.

Paragraph 3.3.(i) of this document in turn contains argumentative wording:

“(1) remuneration — level of remuneration (e.g. linked to quantity of propagating
material, area sown with the propagating material, amount or value of material produced
firom the propagating material etc.), timing and method of payment, etc.”...

Result from this, that one of the base for level of remuneration is “amount or value of
material produced from the propagating material” (but now this is already harvested material)
and, the breeder allegedly has right to stipulate level of remuneration depends on value of
harvested material (but not propagating material) produced by licensee, what is contrary to basic
provisions of the UPOV Convention.

Remuneration may be paid annually (royalty) depends of annual sown area of a licensee,
quantity of propagating material produced by him or propagating material cost, quantity or cost
of propagating material sold by him (under genera or species for “the farmer’s privilege”) or
one-time payment (lump-sum) without dependence from annual scope of acts in respect of
propagating material.

Recommendations of Explanatory Notes should not be beyond the UPOV Convention.

Thank you for attention.
Sincerely yours,

Y. Rogovskiy,
Deputy Chairman



B: bropo YIIOB 16 aBrycra 2012 1.
E-mail: upov.mail@upov.int
Buumanuto: r-na. Peter Button, 3amectutens ['eHepanibHOTO cekpeTaps

Tema: kommenTapuu o nfokymenty UPOV/EXN/HRYV Draft 7 “IlosicHuTE1bHBIE
3aMEUYaHus 10 JIEUCTBUSAM B OTHOIIIEHUU PACTUTEILHOTO MaTeEpHalia COrJIaCHO
Axty 1991 r Konseniimu YIIOB”.

YBaxaemslii 3amectutens ['eHepanbHOro cexperaps,

B otBer ma YIIOB uupkymsp E-12/211, noxainyiicrta, 3aMeTbTe HallM KOMMEHTApHH IO
nokymenty UPOV/EXN/HRV Draft 7 “IloscHuTenbHple 3aMeYaHdsi 10 JACHCTBUSM B
OTHOLIEHWH pacTUTenbHOro Marepuana corinacHo Akty 1991 r Kowsenuun VYIIOB”,
IPUBEICHHbIE HIKE:

1) S mopnepxusaro pemenue bropo YIIOB ne Brimtouats [Ipumepsr 1— 6 B 3TOM TeKCcTe
[TosicHUTENBHBIX 3aMEUaHUi, MOCKONBKY TaM OBUTM CHUTYallUd, KacalolIUuecs PacTUTEIHHOTO
MaTepuasa, IPOU3BEACHHOIO U3 CEMSH BBEIECHHBIX B 000POT C COIJiacus CeleKIMOHepa, YTo He
JIOJKHO PaccMaTpUBaThCs Kak HapylLIEHHE ITpaBa CEJEKIMOHEPa.

Opnnaxo Ilpumepsr 7 u 8 gokyMenTta IIpoekT 6 WITIOCTPUPYIOT Clydyar BO3ZHUKHOBEHUS
IpaBa CEJIEKLUUOHEpA Ha pacmumenbHulll Mamepuas, TPOU3BENECHHBIM € HCIOJb30BaHUEM
ceMeHHo20 Mamepuana 0e3 NONYHYeHus Ha Mo paspeuileHus celekyuonepa (WIN CBEpX
Pa3peIIeHHOr0 CeIeKUNOHEpoM KoaudecTBa). S mymaro, uto Ilpumepsl 7 u 8 COOTBETCTBYIOT
TOMY, 4TOOBI OBITh BKIIOYECHHBIMH B [IpoekT 7 [TosicHUTEIbHBIX 3aMEYaHHM.

S mnomaratro, uyto Ilpumep, chopmynupoBanubiii Hamu Ha ocHoBanuun OBPA3IIA
3AKOHA 1996 r. Ob OXPAHE HOBBIX COPTOB PACTEHUI wu nocnauuslii HaMu paHee
(23 cenrsaOps 2011 r.) Obu1 OBl Takke ymecteH B lIpoekte 7, Hampumep, B cleAyrOIIEH
penaKkuuu:

Ipumep 3: PacmumenbHolil Mamepual, 8blpaujeHHbll Ha HeOXPAHAEMOU Meppumopuu,
8803UMCS C pA3PeUeHUs CeleKYUOHepa Ha OXPAaHAeMyI0 MepPUmopuro

Copm A oxpansemca ua meppumopuu cmpauvl P, Ho cemenHol mamepuan He
APOU3BOOUMCS MAM, HOCKOILKY dMOM COPM NPUHAONIeHCUm K pody / 6udy, Komopule He
npouspacmarom Ha meppumopuu cmpanvl P (nanpumep, opxudes, 6anam, anenbcut u
m.o.). Pacmumenvuwiii mamepuan copma A (cpe3xa yeemos, nioovi bamaua, aneibcuna)
svipawueaemcs. ¢ cmpane R, 20e Hem OXpamvi, U 6603UMCS HA Pe2YIAPHOU OCHOBE 8
cmpany oxpauwl P coenacno nuyensuu, 6b10aHHOU CeleKYUOHEPOM.

B npumepe 3 cenexyuonep moodicem B0CHONL308AMbCA CEBOUM NPABOM 6 OMHOWEHUU
pacmumenbHo20 Mamepuaia 6 cmpate P, nomomy umo:

a) cenekyuonep He umen 00CMAMOYHOU 03MOHNCHOCIU BOCNONIB308AMbCS C8OUM NPABOM
8 OMHOWEHUU CEMEHHO20 MAMepUand Ha meppumopuu OXpansvl N0 NPU4UHe OmMcymcmeus e2o
npouU3800CmMea mam;

0) oH uMeem npago Ha Oelicmaus ¢ pacmumenbHbiM MaAmMepudiom, 66e3eHHbIM Ha
oxpamsemyo meppumopuio, m.e. 8 cmpaue P.
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2) HomnonuutenbHble MyHKTHI 5-9 [IpoekTa 7 He HeCcyT KaKOH-IHOO MOSICHUTENHHOM
Harpy3ku. bonee toro, mynkr 7 Ilpoekta 7 nmemaer ccpuiky Ha gokymeHT UPOV/EXN/CAL
“ITIOACHUTEJIBHBIE  3AMEYAHUA 10 VYCJIOBMAM W OI'PAHUYEHUAM
OTHOCHTEIJIBHO ITPABA CEJIEKIHIMOHEPA B OTHOHIIEHUUM CEMAH”. ITynkt 3.3.(1)
3TOrO IOKyMEHTa, B CBOIO OUEPE/lb, CONEPKUT CIIOPHYIO (POPMYIIHUPOBKY:

“(i) Bo3HarpaxkJeHHe — YpPOBEHb BO3HArpaskaeHust (HAMpuUMep, CBS3AHHBIA C
KOJIMYECTBOM CEMsIH, IUIOMIAIbI0 CEMEHHBIX MOCEBOB, BEJHYHHON HJIH 00beMOM MaTepHaJa,
NPOM3BEAEHHOr0 W3 CeMsIH M T.A.), YCTAHOBJICHHE MEPHOJA BPEMEHH M crmocoba Omiatel, W

2
T. L.

W3 sroro ciaemyer, 4TO, OHUM W3 OCHOBAHHWH /I YPOBHS BO3HATPAXKICHUS SBISICTCS
«BeIUUUHA UTU 00BeM mMamepuana, NPOU3EE0eHHO20 U3 CEMAH) (A IMO yice PACHUmMenbHbLIl
Mamepuai) M 9T0, CeIEKIMOHEP, SKOObI UMEET MPaBO OroBapHUBaTh YPOBEHb BO3HATPAKICHUS B
3aBUCUMOCTU OT BEJIMYHMHBI PACTUTEIBHOTO MaTepuana (HO HE CEeMsiH), MPOU3BEJACHHOIO
JIMLIEH3UATOM, YTO TPOTUBOPEYUT OCHOBHBIM MoJ0keHusAsM Konsenuuu YIIOB.

Bo3narpaxxaeHue MOXET BBIIIAUMBATHCSA €KETOAHO (POSUITH), B 3aBUCUMOCTH OT
€XKETOTHOM TUTONIAN CEMEHHBIX TIOCEBOB Y JIMIIEH3MAaTa, KOJIMYECTBA IPOU3BECHHBIX UM CEMSTH
WM UX CTOUMOCTH, KOJMYECTBA WJIM CTOUMOCTU PEaTU30BAHHBIX UM CEMSH (10 pojaM U BUJaM
«bepMepPCKOi JIBrOThI») WM OJHOPA30BOM BBILIATH (MfyIIasbHO), BHE 3aBUCUMOCTH OT
€KETOIHBIX 00BEMOB IEUCTBHUI ¢ CEMEHAMH.

Crnenyer y4WTBIBaTH, YTO PEKOMCHIAIMUA TOSCHUTEIBHBIX 3aMEUaHUM HE JOJIKHBI
BBIXOJ/IUTH 33 PaMKU ToJiokeHu KoHBeHITHH.

bnarogapro Bac 3a BHuMaHue.
C yBaxxeHuem,

FO.A. Porosckuii,
3am. [Ipencenarens



