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Opening of the session

*1.  The Administrative and Legal Committee Advisory Group (CAJ-AG) held its seventh session in
Geneva on October 29, 2012, starting at 2.30 p.m. and October 30, 2012, under the Chairmanship of the
Vice Secretary-General of UPOV.

2. The list of participants is reproduced in the Annex to this document. In addition to the ad hoc
invitations for the International Community of Breeders of Asexually Reproduced Ornamental and Fruit
Varieties (CIOPORA), European Coordination Via Campesina (ECVC), and International Seed Federation
(ISF), agreed by the CAJ-AG at its sixth session which was held in Geneva on October 18, 2011, (see
paragraph 14 of document CAJ/66/2), the CAJ-AG had agreed by correspondence to invite the Association
for Plant Breeding for the Benefit of Society (APBREBES) to attend the relevant part of the CAJ-AG to
present its views on the participation of observers in the CAJ-AG.

Adoption of the agenda and of the draft schedule

3. The CAJ-AG approved the draft schedule for the seventh session of the CAJ-AG as set out in
document CAJ-AG/12/7/ INF. On the afternoon of October 29, 2012, at 3.00 p.m., the CAJ-AG discussed
the agenda items in the presence of the above mentioned observers. The CAJ-AG continued discussions at
4.30 p.m. and on October 30, 2012, without the presence of the observers.

4. The CAJ-AG adopted the draft agenda, after moving agenda item 6 “Explanatory Notes on
Propagation and Propagating Material” (document CAJ-AG/12/7/4) after agenda item 3(b).

5. The CAJ-AG noted that the comments on relevant explanatory notes from: the Russian Federation
(comments of October 29), CIOPORA (comments of October 4 and of October 15, 2012), European Seed
Association (ESA) (comments of October 8, 2012) and ISF (comments of October 15, 2012) had been
notified to the CAJ and CAJ-AG and posted in the CAJ-AG website.

An asterisk next to the paragraph number indicates that the text is reproduced from the Report on the Conclusions
(document CAJ-AG/12/7/6).
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DISCUSSIONS IN THE PRESENCE OF OBSERVERS

6. The CAJ-AG agreed that the report on discussions in the presence of observers would be presented in
the draft full report (document CAJ-AG/12/7/7 “Report”) and noted that the observers would be invited to
comment on the draft of the relevant section of the report (document CAJ-AG/12/7/6 “Report on the
Conclusions”, paragraph 6).

Explanatory Notes on the Definition of Breeder under the 1991 Act of the UPOV Convention (document
UPOV/EXN/BRD Draft 5) (CAJ-AG agenda item 3(a))

- Introduction by the Office of the Union

7. The Office of the Union presented document UPOV/EXN/BRD Draft 5 and referred to the comments of
the Russian Federation and ESA.

- Presentations of views by ECVC

8. The representative of ECVC recalled the comments submitted by ECVC on October 12, 2011, on
document UPOV/EXN/BRD Draft 3 which were considered by the CAJ-AG at its meeting of October 18,
2011 and further commented as follows:

(@) the term “breeder” should be understood in a broad sense and the reference to a
non-exhaustive list of examples, in paragraph 7 of document UPOV/EXN/BRD Draft 5, should not represent
a limitation on that interpretation;

(b)  paragraph 4 of document UPOV/EXN/BRD Draft 5 should be modified as follows “...should be
understood to embrace both physical and legal persons. The term person also means various persons”. He
further explained that a group of persons could be the beneficiary of a breeder’s right, for example, for a
variety selected through a participatory selection program. He noted that the legislation of the
European Union and various national legislations made specific reference to the possibility of a collective
breeder’s right;

(c) with regard to paragraph 4 of document UPOV/EXN/BRD Draft 5, “legal person” should be
defined as any type of entity with rights and obligations, according to the legislation of the country
concerned;

(d) in relation to paragraph 9 of document UPOV/EXN/BRD Draft5, ECVC supported the
explanation that a variety already cultivated and merely discovered could not be protected by a breeder’'s
right; and

(e) beyond the amendment of the explanatory notes, he noted that the examples had been
replaced by the reference to document C(Extr.)/19/2 Rev. “The Notion of Breeder and Common Knowledge”,
and noted that document C(Extr.)/19/2 Rev. referred to the propagation of an individual plant discovered in a
population of plants and to the discovery of a mutation in a population of plants and the propagation of that
mutant. In such cases, ECVC considered that varieties which were the subject of breeders’ rights
applications should be made subject to prior informed consent, with the benefit being shared with the
person(s) having conserved and developed the resources.

Explanatory Notes on Acts in Respect of Harvested Material under the 1991 Act of the UPQOV Convention
(document UPOV/EXN/HRYV Draft 8) (CAJ-AG agenda item 3(b))

- Introduction by the Office of the Union

9. The Office of the Union presented document UPOV/EXN/BRD Draft 5 and referred to the comments of
CIOPORA, ECVC and ISF.

- Presentations of views by CIOPORA

10. The representative of CIOPORA noted that document UPOV/EXN/HRYV Draft 8 did not explain that the
determination of whether material was harvested material or propagating material was mainly based on the
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definitions in the national law. He encouraged UPOV to seek to develop legal definitions of the terms in
order to provide clarity for breeders and to assist in the enforcement of their rights. He acknowledged the
difficulty of that task in the absence of definitions in the UPOV Convention.

11.  The representative noted the primary importance of propagating material in the UPOV Convention and
suggested that UPQV should start by defining that term. In that regard, the representative could not support
the sentence in document CAJ-AG/12/7/4 explaining that the possible development of guidance on the
notion of propagation and propagating material should be consistent with the provisions for harvested
material. He considered that it was necessary to work first on the definition of propagating material and then
on harvested material.

12. The representative was of the opinion that document UPOV/EXN/HRYV Draft 8 was not improved by
removing the examples. He would be pleased to receive information about why the examples caused
confusion and why the sentence “reasonable opportunity to exercise his right’ does not mean a reasonable
opportunity to obtain a right, for example in another territory“ was deleted.

13. The representative noted that document UPOV/EXN/HRV Draft 8 provided clear explanations of
situations when there was unauthorized use; for instance, unauthorized export of material to countries where
there was no protection, no protection was available or affordable or simply the breeder had chosen not to
protect the variety. He explained that breeders could not exclude countries which were not UPOV members
from horticultural production or commercialization. He was of the view that, even in a situation where there
was authorized export, or the breeder had exported material himself to a country where there was no
protection, the breeder should be able to control the import of cut flowers or of material which was coming
back into the territory where the variety was protected. However, he acknowledged that the situation he had
just described was not covered in the 1991 Act of the UPOV Convention. He suggested that one solution
would be to develop a wide definition of propagating material, because breeders represented by CIOPORA
did not have sufficient protection in relation to the harvested material.

- Presentation of views by ECVC

14. The representative of ECVC was of the opinion that, beyond the amendment of the explanatory notes,
in cases where farmers made use of material of agricultural crops with the aim of propagating a protected
variety on their own land, the breeder’s right should cease after the first harvest because the seed or
propagating material of the protected variety had not been commercialized, unless the harvested material
was commercialized as seed or propagating material.

15. The representative of ECVC commented as follows in relation to conditions and limitations:

(@) he considered that breeders in ornamental, fruit and horticultural sectors had been working to
create and develop varieties, the value of which were realized through harvested, rather than propagating
material. In such cases, he considered that breeders used practices which went beyond the
UPOV Convention. Such practices had the effect of extending the breeder’s right to cover harvested
material, rather than limiting it to propagating material, independently of whether the breeder had had
reasonable opportunity to exercise his right in relation to the said propagating material, as established in
Article 14(2) of the 1991 Act of the Convention;

(b) new forms of direct contracts with farmers, not with propagators, were now proliferating,
because breeders found it difficult to capture maximum added value in a system based on licenses for
propagating material. Such contracts included “licenses for producers or traders for harvested material”
under which royalties were established on harvested material. ECVC was of the opinion that the legal basis
for those contracts was dubious and did not comply with the UPOV Convention, in particular with the
principle of exhaustion of the breeder’s right. He considered that, once the material had been marketed by
the breeder or with his consent, no further remuneration could be required.

(c) sophisticated contracts allowing for vertical integration into the supply chain, for example
“Closed loop marketing” existed. Those contracts contained various commitments, including with regard to
breeders’ rights licenses. ECVC considered that those types of contracts were not in line with the
UPQV Convention and prevented the enjoyment of the farmer’s privilege in cases in which the optional
exception contained in the 1991 Act of the Convention applied.
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- Presentations of views by ISF

16. The representative of ISF requested the re-introduction of at least some of the illustrative examples of
UPOV/EXN/HRYV Draft 6, because the examples provided useful clarifications of certain aspects.

17. The representative explained that “reasonable opportunity” should not mean that rights holders should
act against each and every case of illegal reproduction of the material in order to allow them to exercise their
rights on harvested material coming back into a territory where the rights were valid.

18.  The representative considered that the interpretation of “reasonable opportunity” should not be a matter
for individual UPOV members and could lead to different decisions in national courts. He believed that
harmonization in UPOV, as well as in other relevant fora, created clarity and facilitated the movement of seed.
The representative requested the reintroduction of the explanation in document UPOV/EXN/HRYV Draft 8 that
“reasonable opportunity to exercise his right does not mean a reasonable opportunity to obtain a right”. He was
of the view that it should not be necessary for the right’s holder to file for PBR in each and every country where
that was possible in order to exercise the rights on harvested material.

19. In relation to the word “unauthorized”, the representative considered that the use was unauthorized if
the breeder had not given his explicit authorization. For example, there would be unauthorized use when
material was sold on the market as harvested material, and, subsequently, material was brought into the
country where the protection was valid, as propagating material .

20. The representative noted that the above opinions could be found in the "ISF view on intellectual

property” adopted in June 2012 at the ISF Annual Congress in Rio de Janeiro.

Essentially Derived Varieties under the 1991 Act of the UPQOV Convention (revision) (documents
CAJ-AG/12/7/3 and UPOV/EXN/EDV/2 Draft 2) (CAJ-AG agenda item 4)

- Introduction by the Office of the Union

21. The Office of the Union presented documents CAJ-AG/12/7/3 and UPOV/EXN/EDV/2 Draft 2 and
referred to the comments from CIOPORA, ECVC and ISF.

- Presentations of views by CIOPORA

22. The representative of CIOPORA considered that the text in Article 14(5)(b) (i) and (iii) of the 1991 Act
of the UPOV Convention was unclear and contradictory.

23. In relation to the differences between an essentially derived variety (EDV) and the initial variety, the
representative reported that CIOPORA had a position paper which clarified that it was a matter for breeders
to decide if a variety was an EDV. He reported that all mutants were considered to be EDVs in relation to the
crops covered by CIOPORA. He explained that, if the matter of mutants could be resolved, that would solve
90% of the problems of breeders of vegetatively reproduced ornamental and fruit varieties in regard to EDV.

24. The representative reported that, at the CIOPORA “Conference on Patents and modern PBR in
horticultural breeding”, held in Venlo, Netherlands, on September 20, 2012, there was consensus that the
plant breeder’s right (PBR) system should protect innovation and not copying. For example, one breeder
had expressed the view that the PBR system should promote the creation of the first blue geranium and not
the twentieth red geranium.

25. The representative welcomed new discussions on EDVs and noted that the contribution of Japan on
matters arising after the grant of the right could inspire those discussions, in particular the need to clarify that
a “non-protected” EDV fell under the scope of the right of the initial variety (see document CAJ-AG/11/6/4).
He noted that matters concerning “non-protected” EDV were not only relevant for breeders, but also for
traders, growers and propagators, because the unauthorized propagation of an EDV would infringe the
breeder’s right.

26. The representative was of the opinion that, in document UPOV/EXN/EDV/2 Draft 2, there was
insufficient explanation that a “non-protected” EDV fell under the scope of protection of the initial variety. He
added that it would be the decision of the breeder of the initial protected variety to protect, or not to protect,
the EDV itself. For the sake of market transparency, he was of the opinion that every variety which fell under
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the protection should have a denomination. He considered that each variety needed a denomination and a
description. He noted that the above matters were not addressed in national laws, nor in the explanatory
notes.

27. The representative was in favor of clear rules on EDV for the breeders. He considered that available
court decisions were contradictory and not helpful. He also added that court procedures were very
expensive, particularly for small and medium enterprises.

- Discussion

28. The expert of Germany noted that, although experts might reach consensus on the meaning of certain
legal terms, due to the complexity of the legal systems there would be always a risk to obtain different court
decisions.

29. The representative of CIOPORA agreed that, ultimately, it would be the courts that decided on
particular cases involving EDV, but if there was clear guidance the courts would have less need for
interpretation.

30. The Chairman noted that guidelines adopted by the Council were not binding on courts, but recalled
the value of UPOV providing clarity on the provisions of the UPOV Convention, as far as that was possible.

- Presentations of views by ECVC

31. The representative of ECVC was of the opinion that provisions on EDVs were a limitation on the
breeder’s exemption. He considered that the definition of EDV in the 1991 Act of the UPOV Convention was
unclear and presented problems of interpretation.

32. The representative noted that, in relation to mutations that famers have discovered and developed in
their orchards, some contractual licenses for fruit varieties contained clauses that prevented famers from
benefiting from the EDV provisions in the 1991 Act of the UPOV Convention.

33. The representative was of the view that the concept of EDVs should not be extended to cover
unprotected or traditional varieties, in order to avoid the risk of creating artificial breeders’ rights.

34. The representative was of the opinion that, in terms of EDV, the characteristics determining the
agronomic and/or economic potential must be the most important characteristic, or at least as important as
any other essential characteristics.

35. The representative was of the view that the distinctness of EDVs from initial varieties must be
phenotypic and any genetic tests must be complementary. He noted that there was no correlation between
genetic distance and phenotypic differentiation. He added that molecular markers told us nothing about
agronomic or economic value and, therefore, he questioned the usefulness of molecular markers in the
process of EDV determination.

- Presentations of views by ISF

36. The representative of ISF expressed its support for the revisions presented in
document UPOV/EXN/EDV/2 Draft 2.

37. The representative agreed with the comment made by the representative of CIOPORA that the
inclusion of an example of a “non-protected” EDV would be useful.

38. The representative referred to the following extract from the “ISF View of Intellectual Property”:

“ISF is of the opinion that, for the purpose of EDV assessment, “predominant derivation” may result from:

“(i) The use of plant material of an initial variety for transformation by genetic engineering, selection
or back-crossing followed by selection in the breeding process,”

or
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“(ii) The use of molecular marker data, of an initial variety for the purpose of selection of genotypes
very close to the genotype of the initial variety, or in the case of hybrids for the purpose of selection of
genotypes very close to the genotype of its parental line(s) or of the initial hybrid itself.”

he explained that (i), reflected the typical situation of physical use of the initial variety; the situation under (ii)
referred to a case when a company obtained a complete DNA-sequence, or a molecular fingerprint, of one
variety, for example of the parent line of the competitor, and then searched in another gene pool for the
same fingerprint with the aim of re-creating the same hybrid or a new hybrid.

39. The representative cited the example of indirect derivation provided in
document UPOV/EXN/EDV/2 Draft 2, paragraph 9: “Another example of an indirect way in which it might be
possible to obtain an essentially derived variety from an initial variety could be the use of a hybrid variety to
obtain a variety which is essentially derived from one of the parent lines of the hybrid.” He was of the opinion
that the explanation in the document might benefit from clarification.

40. The representative supported the view expressed by the representative of CIOPORA that it was
important to “protect the innovator”. He referred to the OECD/FAOQO Agriculture Outlook Report of 2012 which
suggested that agriculture productivity needed to grow by 60 % by the year 2050. He noted that
considerable innovation and genetic improvement would be necessary to reach that objective. He reported
that the average cost to develop a new variety was 1 to 2 million US dollars and that such a development
could take around ten years.

- Discussion

41. The Chairman requested the representative of ISF to comment on whether it would be necessary to
develop further guidance on essentially derived varieties if document UPOV/EXN/EDV/2 Draft 2 was
modified in accordance with ISF’'s comments.

42. The representative of ISF explained that, in relation to whether breeders or authorities should be in
charge of determining EDV, ISF was of the opinion that it should be the decision of the breeders. He added
that UPOV and other organizations could assist in providing guidance, but it should be the breeders who
decided those cases. The representative reported that, for several crops, ISF had set a conformity threshold
above which the variety was very likely to be the EDV of another variety. He explained that the procedure for
setting a threshold comprised the following: establishing a working group by several companies; those
companies would provide closely-related material which they considered were EDVs, for example after
backcrossing or a sister line developed from another variety; the working group would first look at the
pedigree and the development to consider if a variety was an EDV of an initial variety; the molecular
conformity would then be examined by the working group, and a threshold would be established. He was of
the view that the ones who were involved on a daily basis in breeding the relevant crops should be setting
the thresholds to decide on EDV.

43. The expert of the Netherlands understood from the intervention of the representative of ISF that a high
degree of similarity between a variety and an initial variety might lead to the conclusion that it was an EDV.
He noted that reference was made to molecular, genetic similarity, but wondered what the situation would be
if that small molecular difference resulted in a very large phenotypic difference, compared to the initial
variety. He gave the example of a breeder introducing Phytophthora resistance in a potato variety. The
molecular difference would be very small (less than 5%), but the new variety would be very innovative and of
great value.

44. The representative of ISF was of the opinion that the introduction of Phytophthora resistance would
probably bring several other changes to the morphology and the physiology and, therefore, other phenotypic
differences. If that was not the case, he said that it would be up to the industry to discuss the matter and to
decide if that variety was an EDV or not. He noted that the threshold was set as a trigger for reversing the
burden of proof and that such a situation would trigger discussions between the two parties, possibly
followed by arbitration; ISF had a set of arbitration rules specifically for handling EDV cases - and of course
if that did not help the last resource would be a court case.

45. The expert of Australia requested the views of ISF in relation to the statement in document IOM/IV/2,
“Revision of the Convention”: “(ii) the derived variety must retain almost the totality of the genotype of
the mother variety and be distinguishable from that variety by a very limited number of characteristics
(typically by one)”.



CAJ-AG/12/7]7
page 7

46. The representative of ISF was of the view that it was necessary to prevent varieties which were almost
indistinguishable being released on the market. He noted that, if there were a lot of differences, there was
no confusion in the market. He argued that, even in the case of some simple methods leading to many
phenotypic differences, there was still a lot of work involved in bringing that variety to commercialization,
including the need for it to be sufficiently uniform and stable. He recalled that ISF had always been of the
view that there should be a limited number of characteristics, one or very few, for a variety to be considered
to be an EDV.

Explanatory Notes on Propagation and Propagating Material (document CAJ-AG/12/7/4) (CAJ-AG agenda
item 6)

- Introduction by the Office of the Union

47. The Office of the Union presented document CAJ-AG/12/7/4 and referred to the comments from
CIOPORA and ISF.

- Presentations of views by CIOPORA

48. The representative of CIOPORA recalled that the UPOV Convention did not contain a definition of
propagating material, therefore it was very difficult for the CAJ-AG to make a recommendation for UPOV
members to have a specific definition of propagating material.

49. The representative referred to document CAJ-AG/11/6/6 with a compilation of definitions from UPOV
members, which illustrated that there was a wide range of definitions of propagating material. He noted that
it was very difficult to achieve harmonization at the level of propagating material because that would mean
that many UPOV members would need to change the definitions of propagating material in their laws.

50. The representative suggested that the only thing that UPOV could do was to give a minimum standard
for the legal definition of propagating material.

51. The representative noted that, in some laws, propagating material was defined as material which was
intended for multiplication. He explained that the following usually were not intended for multiplication: a cut
rose, a tree, a pot plant, a cutting and an unrooted cutting. He added that the provision of a cutting to a
grower for growing, firstly, a young plant and then a full plant did not authorize the grower to multiply the
variety.

52. The representative noted that most people would consider that a cutting was propagating material, but
if the definition of “intention” for multiplication was applied, it would not be considered propagating material,
because it was not intended for propagation.

53. The representative explained that, if the notion of “intention” for multiplication was retained in a law,
almost nothing was protected for crops of concern to CIOPORA, and that would not fulfill the minimum
requirements of an effective protection system.

54. The representative noted that from many parts of a plant, an entire plant could be produced, but it
would need to be true-to-type. To his knowledge, from an apple, one could not make an apple tree that
would be true-to-type; therefore an apple was harvested material, because it could not produce a true-to-type
apple tree. However, he considered that, if in the future, somebody could propagate a true-to-type apple
from an apple, then it would be propagating material.

- Discussion

55. The Chairman cited an extract from the former Model Law reproduced in document CAJ-AG/12/7/4
“Their end-use is a matter of fact but also of intention on the part of those concerned (producer, seller, buyer,
user)” and clarified that the intention of the supplier was not the only relevant aspect, but also the intention of
the producer, seller, buyer and user. He noted that the purpose of that text was to provide a broader context
of what was meant by intention. He explained that even though one party might have not anticipated that the
material would be used for propagation, another concerned party might have the intention to use the material
for propagation.
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56. The representative of CIOPORA agreed that, if the grower had bought a cutting with the intention to
use it for propagation, the breeder could act against the grower after the sale had taken place because it
would, in fact, infringe the breeder’s right. He noted that intellectual property was not only about infringement
but also an exclusive right to license and if a cutting was not seen as propagating material from the
beginning you could not license it because you did not know the intention of the other party before you
signed the contract. He suggested, when developing guidance on the notion of propagating material, to take
into consideration not only the enforcement part but also the contractual licensing part.

- Presentations of views by ISF

57. The representative of ISF expressed its support of the development of guidance on the notion of
propagating material.

58. The representative noted that, in the document prepared by the Office of the Union (document
CAJ-AG/11/6/6), there was a range of different definitions of propagating material in national laws.

59. The representative recalled that ISF’s preference was that any description of propagating material
would contain wording like “can be used for” or “capable of’. He was in favor of a broad definition of

propagating material that would provide efficient protection to the innovator and noted that all kinds of
techniques were available that enable the creation of propagating material from plants.

Discussion

60. The expert of Australia asked why breeders were happy to determine what was, or what was not, an
EDV, but were not happy to determine what was propagating material.

61. The representative of ISF explained that he would be willing to consider that approach further.

62. The expert of Australia clarified that his question was intended to understand the different approaches
and that it did not mean that he accepted that breeders could determine what an EDV was.

63. The representative of ISF proposed the inclusion of the words “can be” or “capable of” in the guidance
because it could assist competent authorities in the implementation and interpretation of their laws.

Participation of Observers in the CAJ-AG (document CAJ-AG/12/7/5) (CAJ-AG agenda item 7)

- Introduction by the Office of the Union

64. The Office of the Union presented document CAJ-AG/12/7/5.

- Presentation of views by APBREBES

65. The representative of APBREBES noted that her comments would deal more with matters of observer
status in all UPOV bodies and not just in the CAJ-AG.

66. The representative shared APBREBES views’ that deliberations in all UPOV bodies were enhanced by
the input from all those that were affected by, and interested in, plant variety protection. She noticed that
stakeholder groups were underrepresented or often not represented, for instance, organizations representing
farmers and, in particular, smallholder farmers.

67. The representative encouraged UPOV and its bodies to actively seek a higher level of participation
from farmers’ organizations and from civil society in general.

68. In relation to observer status in the CAJ-AG, after reflecting on APBREBES’ initial proposal for a
permanent status for particular stakeholder groups, she said that the new proposal of APBREBES would be
to extend observer status that existed in the CAJ to the CAJ-AG. She noted that the new proposal would be
simpler, more efficient and less bureaucratic.
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The representative referred to the questions in document CAJ-AG/12/7/5 and noted that, if a decision

was taken to extend observer status from the CAJ to the CAJ-AG, answers to those questions would not be
necessary.

70.

The representative made reference to APBREBES' initial proposal and commented on the questions

in document CAJ-AG/12/7/5 as follows:

“(a) the number of permanent places for observers;

The number of places should be considered as a minimum and not as a maximum. The burden
should then be on the UPOV body itself to actively seek the participation of underrepresented groups.
Of interest particularly to APBREBES was to have permanent representation for the organizations that
represent the interests of farmers and smallholder farmers, and civil society in general.

“(b) the definition of the stakeholder groups;”

APBREBES would like to see that organizations, which represented the interests of smallholder
farmers and farmers, be represented by permanent places in the CAJ-AG.

“(c) the basis on which it would be decided that an observer organization would represent a

stakeholder group;”

In terms of the basis upon which it would be decided which organization would represent a
stakeholder group, APBREBES view was that, if there were not a limited number of places, the basis
would be the expression of interest by that organization. The burden should be on UPOV to actually
seek and actively solicit that kind of input.

“(d) the basis on which to resolve situations where individual observer organizations from within a

stakeholder group wished to be represented individually;”

In terms of how to resolve situations when there were multiple organizations wanting to represent a
stakeholder group, the practice in other intergovernmental bodies was that those organizations were
allowed to determine that among themselves. The places could be interchangeable according to the
subject matter that was being discussed. APBREBES would recommend that the CAJ-AG followed
the practices in other intergovernmental bodies.

“(e) the basis for supplementing the permanent places on an ad hoc basis.”
In relation to the question on the basis for supplementing permanent places, APBREBES noted that

civil society organizations had a good history of coordinating among themselves and organizing
representation.

DISCUSSIONS WITHOUT THE PRESENCE OF OBSERVERS

Explanatory Notes

Explanatory Notes on the Definition of Breeder under the 1991 Act of the UPQV Convention

71.

The CAJ-AG considered documents UPOV/EXN/BRD Draft 5 and CAJ-AG/12/7/2, the comments as

set out in paragraph 5 and the views expressed by ECVC.

72.

The CAJ-AG agreed the following concerning document UPOV/EXN/BRD Draft 5:

Paragraph 4 to read as follows: “The term ‘person’ in Article 1(iv) of the 1991 Act of the UPOV
Convention should be understood to embrace both physical and legal persons.
The term person refers to one or more persons. For the purpose of this document,
legal person refers to an entity with rights and obligations in accordance with the
legislation of the member of the Union concerned. ”
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Paragraph 9 to read as follows: “With regard to ‘discovered and developed’, a discovery might
be the initial step in the process of breeding a new variety. However, the term
‘discovered and developed’ means that a mere discovery, or find, would not
entitle the person to obtain a breeder’s right. Development of plant material into a
variety is necessary for a breeder to be entitled to obtain a breeder’s right. A
person would not be entitled to protection of an existing variety that was
discovered and propagated unchanged by that person.”

'73.  The CAJ-AG agreed that, on the basis of the above amendments, the Office of the Union should
prepare a revised version of document UPOV/EXN/BRD Draft 5, to be considered by the CAJ at its
sixty-seventh session, to be held in Geneva on March 21, 2013.

74. In relation to the views expressed by ECVC, the CAJ-AG agreed that it would not be appropriate to

include reference to “prior informed consent” and “access to genetic-resources and benefit-sharing” in
Explanatory Notes under the UPOV Convention.

Explanatory Notes on Acts in Respect of Harvested Material under the 1991 Act of the UPOV Convention

'75. The CAJ-AG considered documents UPOV/EXN/HRYV Draft 8 and CAJ-AG/12/7/2, the comments as
set out in paragraph 5 and the views expressed by CIOPORA, ECVC and ISF.

'76. The CAJ-AG agreed the following concerning document UPOV/EXN/HRYV Draft 8:

Paragraph 11 to read as follows: “Where a member of the Union decides to incorporate this
optional exception into its legislation, ‘unauthorized use’ would not refer to acts
that were covered by the optional exception. Subject to Articles 15 (1) and 16,
‘unauthorized use’ would refer to acts that were not covered by the optional
exception in the legislation of the member of the Union concerned._In particular,
‘unauthorized use’ would refer to acts that did not comply with the terms and
conditions of the optional exception.”

Paragraph 12 to read as follows: “The provisions under Article 14(2) of the 1991 Act mean that
breeders can only exercise their rights in relation to the harvested material if they
have not been—able had a ‘reasonable opportunity’ to exercise their rights in
relation to the propagating material.”

Paragraph 13 to read as follows: “The term ‘his right’, in Article 14(2) of the 1991 Act, relates to
the breeder’s right in the territory concerned (see paragraph 6 above): a breeder
can only exercise his right in that territory. Thus, ‘exercise his right’ in relation to
the propagating material means to exercise his right in relation to the propagating
materlal in the terrltory concerned H—rs—a—matte#fe#eaeh—member—ef—the—&%n—te

'77. The CAJ-AG agreed that the comments made by ECVC would not be relevant for inclusion in the
Explanatory Notes on Acts in Respect of Harvested Material.

'78. The CAJ-AG agreed that on the basis of the above amendments, the Office of the Union should
prepare a revised version of document UPOV/EXN/HRV Draft 8, to be considered by the CAJ at its
sixty-seventh session, to be held in Geneva on March 21, 2013. The CAJ-AG further agreed to propose to
the CAJ that the CAJ-AG be invited to immediately start work on illustrative examples for a future possible
revision. The CAJ-AG also agreed to propose to the CAJ that the CAJ-AG be invited to consider the
development of guidance on “reasonable opportunity”.

Explanatory Notes on Propagation and Propagating Material

'79. The CAJ-AG considered document CAJ-AG/12/7/4, the comments as set out in paragraph 5 and the
presentations and views expressed by CIOPORA and ISF.



CAJ-AG/12/7]7
page 11

'80. The CAJ-AG agreed that the Office of the Union should prepare a draft “Explanatory Note on
Propagation and Propagating Material Under the 1991 Act of the UPOV Convention” for consideration at its
eighth session. The basis of the Explanatory Note would be:

(@) to explain forms of material that could be propagating material, including an explanation on the
basis of document UPOV/EXN/HRV Draft 8 that “some forms of harvested material have the potential to be
used as propagating material”, in a similar way to that explained in the “Model Law on the Protection of New
Varieties of Plants” (“Model Law” - UPOV Publication No. 842), Section 1.19;

(b) to provide a non-exhaustive list of factors that might be considered in deciding whether material
is propagating material, such as:

(i whether the material has been used to propagate the variety;

(i)  whether the material is capable of producing entire plants of the variety;

(i)  whether there has been a custom/practice of using the material for that purpose;
(iv)  the intention on the part of those concerned (producer, seller, buyer, user); and
(v)  whether the plant material is suitable for reproducing the variety unchanged.

'81. It was noted that the list above was a tentative, initial list that would require further consideration. It

was also agreed that, in the preparation of the draft Explanatory Note by the Office of the Union, CIOPORA
and ISF should be invited to provide additional factors.

Explanatory Notes on Essentially Derived Varieties under the 1991 Act of the UPOV Convention (revision)

'82.  The CAJ-AG considered documents CAJ-AG/12/7/3 and UPOV/EXN/EDV/2 Draft 2, the comments as
set out in paragraph 5 and the views expressed by CIOPORA, ECVC and ISF.

Revision of the “Explanatory Notes on Essentially Derived Varieties Under the 1991 Act of the
UPQV Convention” (document UPOV/EXN/EDV/2 Draft 2)

'83.  The CAJ-AG agreed the following concerning document UPOV/EXN/EDV/2 Draft 2:

Figure 4 First box to read as follows:
Initial Variety “A”
(NOT PROTECTED)

bred and-protected by Breeder 1

'84. The CAJ-AG agreed that, on the basis of the text provided by ISF (document CAJ-AG/12/7/3,
paragraph 8, reproduced below) with suitable amendments, the Office of the Union should prepare a text on
the possibility to use molecular marker data information of an initial variety to obtain essentially derived
varieties to be considered for by the CAJ-AG at its eighth session, to be held in October 2013.

“The collection of molecular data from the initial variety and the subsequent application of the obtained
DNA profiles with the explicit intention to select for similar genotypes in a particular population, which is
mostly related to the initial variety, may also be regarded as predominant derivation from the initial variety.
Therefore, for the purpose of EDV assessment, “predominant derivation” may result from: i) The use of —
mainly- the plant material of an initial variety for selection or (back) crossing followed by selection in the
breeding process, or ii) The use of molecular marker data, collected from an initial variety, for the purpose
of selection of genotypes close or similar to the genotype of the initial variety, or in the case of hybrids,
close or similar to the genotype of its parent lines.”

'85. The CAJ-AG agreed that on the basis of the above amendments, the Office of the Union should
prepare a revised version of document UPOV/EXN/EDV/2 Draft 2, to be considered by the CAJ at its
sixty-seventh session, to be held in Geneva on March 21, 2013.

The relationship between Article 14(5)(b)(i) and (iii) of the 1991 Act of the UPOV Convention

'86. CAJ-AG agreed that, on the basis of the explanatory note 6(ii) on Article 5 “Effects of the Right
Granted to the Breeder” presented in document IOM/IV/2 (document CAJ-AG/12/7/3, paragraph 11,
reproduced below), the Office of the Union should prepare draft guidance on the relationship between
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Article 14(5)(b)(i) and (iii) of the 1991 Act of the UPQV Convention for consideration by the CAJ-AG at its
eighth session, to be held in October 2013.

[Extract of the explanatory notes on Article 5 “Effects of the Right Granted
to the Breeder” presented in document IOM/IV/2,
“Revision of the Convention”]

“5. Paragraph 3. — This paragraph introduces a new concept into the law of plant variety protection:
the exploitation — but not the breeding — of a variety that is essentially derived from a protected variety
would be subject to the right granted to the breeder of the latter variety (‘dependence’).

“6. The Committee has not yet taken a final position on the question whether the word ‘single’ would

be inserted or omitted; at the present stage of the discussions, there seems to be general agreement on
the fact that the following conditions should be met for there to be dependence:

“L.]

“(iiy  the derived variety must retain almost the totality of the genotype of the mother variety and be
distinguishable from that variety by a very limited number of characteristics (typically by one)

“T...I

Matters concerning essentially derived varieties arising after the grant of a breeder’s right

'87. The CAJ-AG noted the presentation by the Delegation of the European Union made to the CAJ-AG at
its seventh session.

'88. The CAJ-AG agreed that, at an appropriate future meeting of the CAJ-AG, the Delegations of

Australia, Brazil and the European Union and other members of the Union would be invited to make
presentations on their systems concerning essentially derived varieties.

Matters arising after the grant of a breeder’s right

'89. The CAJ-AG considered document CAJ-AG/11/6/4.

'90. The CAJ-AG considered that it would be appropriate to develop further guidance in separate
documents for the following matters, on the basis of the relevant sections in document CAJ-AG/11/6/4:

(a) Cancellation of the breeder’s right;
(b)  Nullity of the breeder’s right;

(c) Variety denominations; and

(d)  Variety descriptions.

'91. The CAJ-AG agreed that the Office of the Union should seek clarification on the issues that the
European Union and the Russian Federation intended to be covered in relation to possible further guidance
on provisional protection.

'92. The CAJ-AG agreed that the Office of the Union should seek clarification on the issues that the
Russian Federation intended to be covered in relation to possible further guidance on filing of applications
and enforcement of breeders’ rights.

'93. In the light of other developments and matters considered by relevant guidance [already] under
consideration the CAJ-AG agreed not to continue discussions on:

(e) Material covered by the breeder’s right;

(f) Essentially derived varieties;

(g) Exhaustion of the breeder’s right;

(h)  Providing information on varieties covered by the breeder’s right.
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Matters referred by the CAJ to the CAJ-AG for consideration since the sixth session of the CAJ-AG

'94. The CAJ-AG considered document CAJ-AG/12/7/5.

'95.  With regard to the request of the CAJ to consider the suggestion to include a limited number of
permanent places for observers representing various stakeholder groups such as farmers, breeders and
certain other observer non-governmental organizations (NGOs) in the CAJ-AG and to allow the stakeholder
groups to coordinate on the persons to occupy those places at each session of the CAJ-AG, according to the
matters under consideration, the CAJ-AG noted that document UPOV/INF/7 “Rules of Procedure of the
Council”, Rules 36 and 20, states as follows:

“Rule 36: Establishment of Committees

“(1) The Council may set up permanent or temporary committees to prepare its work or to examine
technical, legal or any other questions of interest to UPOV.

“(2) When setting up any committees, the Council shall establish the terms of reference of that
committee and shall determine whether and to what extent observers will be invited to the meetings of
the committee; the Council may, at any time, decide changes in the initials terms of reference and in the
decision concerning observers.”

“Rule 20: Observers and Experts

“(1) Observers and experts may take part in debates at the invitation of the chairman.

“(2) They may not submit proposals, amendments or motions, and have no right to vote.”

'96. The CAJ-AG agreed that it, in that context, the CAJ-AG should seek further guidance from the CAJ
before making a proposal.

Date and program for the eighth session

'97.  Subject to approval by the Administrative and Legal Committee (CAJ) at its sixty-seventh session, to
be held on March 21, 2013, the CAJ-AG agreed the following program for its eighth session, to be held in
October 2013:

1. Opening of the session

2. Adoption of the agenda

3. Explanatory Notes on Essentially Derived Varieties under the 1991 Act of the UPOV Convention

(revision)
4. Explanatory Notes on Propagation and Propagating Material
5. Possible revision on cancellation of the breeder’s right
6. Possible revision on Nullity of the breeder’s right
7. Possible revision on Variety denominations
8. Possible revision on Variety descriptions
9. Matters arising after the grant of a breeder’s right on: provisional protection, filing of applications

and enforcement of breeders’ rights.

10. Matters referred by the CAJ to the CAJ-AG for consideration since the seventh session of
the CAJ-AG
11.  Date and program for the ninth session
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'98. The CAJ-AG noted that subject to any changes that the CAJ might agree at its sixty-seventh session,
to be held on March 21, 2013, the sixty-eighth session of the CAJ would be held on October 21 and 22,
2013, and that the eighth session of the CAJ-AG would be held on October 25, 2013.

99. This report was adopted by correspondence.

[Annex follows]
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Marien VALSTAR, Sector Manager Seeds and Plant Propagation Material, Ministerie van
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(tel.: +31 70 379 8911 fax: +31 70 378 6153 e-mail: m.valstar@mininv.nl)
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(tel.: +82 31 8008 0200 fax: 82 31 203 7431 e-mail: kjchoi1001@korea.kr)
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(tel.: +373 22 400582 fax: +373 22 440119 e-mail: office@agepi.md)
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(tel.: +41 31 322 2594 fax: +41 31 323 2634 e-mail: eva.tscharland@blw.admin.ch)
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(CPVO), 3, Bd. Maréchal Foch, CS 10121, 49101 Angers Cedex
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II. ORGANISATIONS / ORGANIZATIONS / ORGANISATIONEN / ORGANIZACIONES

ASSOCIATION FOR PLANT BREEDING FOR THE BENEFIT OF SOCIETY

Susan H. BRAGDON (Ms.), Executive Director of APBREBES, Association for Plant
Breeding for the Benefit of Society, 3130 SE Lambert Street, Portland , OR97202, Etats-
Unis d'Amérique

(tel.: +1 503 772 9595 e-mail: bragdonsh@gmail.com)

COMMUNAUTE INTERNATIONALE DES OBTENTEURS DE PLANTES ORNEMENTALES ET
FRUITIERES A REPRODUCTION ASEXUEE (CIOPORA) / INTERNATIONAL COMMUNITY

OF BREEDERS OF ASEXUALLY REPRODUCED ORNAMENTAL AND FRUIT PLANTS

(CIOPORA) / INTERNATIONALE GEMEINSCHAFT DER ZUCHTER VEGETATIV VERMEHRBARER ZIER-
UND OBSTPFLANZEN (CIOPORA) / COMUNIDAD INTERNACIONAL DE OBTENTORES DE
VARIEDADES ORNAMENTALES Y FRUTALES DE REPRODUCCION ASEXUADA (CIOPORA)
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Asexually Reproduced Ornamental and Fruit Plants (CIOPORA), Postfach 13 05 06,
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Mr. Alain MEILLAND, Vice-President de CIOPORA & Président d' AOHE, Meilland
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(tel.: +41 22 365 4420 fax: +41 22 365 4421 e-mail: isf@worldseed.org)
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