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 AUTONUM  
The purpose of this document is to provide information to assist the Administrative and Legal Committee Advisory Group (CAJ-AG) in the consideration of the revision of the “Explanatory Notes on Essentially Derived Varieties Under the 1991 Act of the UPOV Convention” and of relevant matters concerning essentially derived varieties.
 AUTONUM  
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I.
Revisions to the existing sections of document UPOV/EXN/EDV/1 “Explanatory Notes on Essentially Derived Varieties Under the 1991 Act of the UPOV Convention”
 AUTONUM  
The CAJ-AG at its sixth session held in Geneva on October 18, 2011, considered documents CAJ‑AG/11/6/3 and UPOV/EXN/EDV/2 Draft 1, the comments of the European Coordination Via Campesina (ECVC) and the International Community of Breeders of Asexually Reproduced Ornamental and Fruit Plants (CIOPORA) (available at the CAJ-AG/11/6 section of the UPOV website http://www.upov.int/meetings/en/details.jsp?meeting_id=24135 ).
(a)
Revisions agreed by the CAJ-AG at its sixth session
 AUTONUM  
The CAJ-AG, at its sixth session, agreed the following concerning document UPOV/EXN/EDV/2 Draft 1 (see document CAJ-AG/11/6/7 “Report”, paragraph 13):

	paragraph 8 and Figures 2, 3 and 4
	to redraft in order to clarify that varieties can be predominantly derived from variety A, either directly, or indirectly via varieties “B”, “C”, “D”, or “E” … etc., and will still be considered essentially derived varieties from variety “A” if they fulfill the definition stated in Article 14(5)(b).

	paragraph 14
	first sentence to read as follows: “Members of the Union which amend their legislation in line with the 1991 Act of the UPOV Convention are able may choose to offer the benefits of the 1991 Act to varieties which were protected under an earlier law.”


 AUTONUM  
The conclusions of the CAJ-AG, at its sixth session, have been incorporated in document UPOV/EXN/EDV/2 Draft 2. 

(b)
The possibility to use molecular marker data information of an initial variety to obtain essentially derived varieties

 AUTONUM  
At the fifth session of the CAJ-AG, the representative of ISF requested the CAJ‑AG to consider whether variety “D” would be “predominantly derived” from the initial variety if variety “D” was obtained by using only information on the initial variety, such as the DNA profile (see document CAJ-AG/10/5/7 “Report”, paragraph 17).
 AUTONUM  
The CAJ-AG, at its sixth session, agreed that the explanation on “Predominant derivation – use of information” made by ISF during its Powerpoint presentation be provided to the Office of the Union for consideration by the CAJ‑AG at its seventh session, in October 2012 (see document CAJ-AG/11/6/7 “Report”, paragraph 21).
 AUTONUM  
The Powerpoint presentation made by ISF at the sixth session of the CAJ-AG is available at the CAJ‑AG/11/6 section of the UPOV website http://www.upov.int/meetings/en/details.jsp?meeting_id=24135 . The contents of the slide on “Predominant derivation – use of information” is reproduced below:

Predominant derivation – Use of information

“The collection of molecular data from the initial variety and the subsequent application of the obtained DNA profiles with the explicit intention to select for similar genotypes in a particular population, which is mostly related to the initial variety, may also be regarded as predominant derivation from the initial variety. Therefore, for the purpose of EDV assessment, “predominant derivation” may result from: i) The use of –mainly- the plant material of an initial variety for selection or (back) crossing followed by selection in the breeding process, or ii) The use of molecular marker data, collected from an initial variety, for the purpose of selection of genotypes close or similar to the genotype of the initial variety, or in the case of hybrids, close or similar to the genotype of its parent lines.”

 AUTONUM  
The CAJ-AG is invited to consider:

(a)
document UPOV/EXN/EDV/2 Draft 2;  and
(b)
the possibility to use molecular marker data information of an initial variety to obtain essentially derived varieties, as set out in paragraph 8 of this document.
II.
Further matters to be considered 

(a)
The relationship between Article 14(5)(b)(i) and (iii) of the 1991 Act of the UPOV Convention

	Article 14(5)(b) of the 1991 Act of the UPOV Convention


(b)  For the purposes of subparagraph (a)(i), a variety shall be deemed to be essentially derived from another variety (“the initial variety”) when


(i)
it is predominantly derived from the initial variety, or from a variety that is itself predominantly derived from the initial variety, while retaining the expression of the essential characteristics that result from the genotype or combination of genotypes of the initial variety, 


(ii)
it is clearly distinguishable from the initial variety and 


(iii)
except for the differences which result from the act of derivation, it conforms to the initial variety in the expression of the essential characteristics that result from the genotype or combination of genotypes of the initial variety.




 AUTONUM  
The following paragraphs provide information on discussions that took place:  (a) during the preparatory work for the 1991 Diplomatic Conference for the Revision of the International Convention for the Protection of New Varieties of Plants;  (b) during the Diplomatic Conference; (c) during the process for the development of guidance on essentially derived varieties after the Diplomatic Conference;  and (d) during the fifth session of the CAJ-AG, that may be relevant for discussions with respect to Article 14(5)(b)(i) and (iii) of the 1991 Act of the UPOV Convention.

(i)
Discussions that took place during the preparatory work for the 1991 Diplomatic Conference for the Revision of the International Convention for the Protection of New Varieties of Plants

 AUTONUM  
At the Fourth Meeting with International Organizations, held in Geneva on October 9 and 10, 1989, document IOM/IV/2, “Revision of the Convention”, included provisions for essentially derived varieties in paragraph 3 of the Proposed New Text to Article 5 “Effect of the Right Granted to the Breeder”.  The proposed text of Article 5 did not include a definition of essentially derived variety; however, alternatives were provided as follows:

[Extract from document IOM/IV/2]

“Proposed New Text

“Article 5

“Effects of the Right Granted to the Breeder

“[…]

“(3)
 If a variety is essentially derived from a [single] protected variety, the owner of the right in the protected variety

[Alternative 1] may prevent all persons not having his consent from performing the acts described in paragraph (1) above in relation to the new variety.

[Alternative 2] shall be entitled to equitable remuneration in respect of the commercial exploitation of the new variety.

[Alternative 3] may prevent all persons not having his consent from performing the acts described in paragraph (1) above in relation to the new variety.  However, where the new variety shows a substantial improvement over the protected variety, the owner of the right shall only be entitled to equitable remuneration in respect of the commercial exploitation of the new variety.

“[…]

[Extract of the explanatory notes on Article 5 “Effects of the Right Granted
to the Breeder” presented in document IOM/IV/2,
“Revision of the Convention”]

“5.
Paragraph 3. – This paragraph introduces a new concept into the law of plant variety protection:  the exploitation – but not the breeding – of a variety that is essentially derived from a protected variety would be subject to the right granted to the breeder of the latter variety (‘dependence’).

“6.
The Committee has not yet taken a final position on the question whether  the word ‘single’ would be inserted or omitted; at the present stage of the discussions, there seems to be general agreement on the fact that the following conditions should be met for there to be dependence:

“[…]

“(ii)
the derived variety must retain almost the totality of the genotype of the mother variety and be distinguishable from that variety by a very limited number of characteristics (typically by one)

“[…]”

(ii)
Discussions that took place during the Diplomatic Conference

 AUTONUM  
With respect to “while retaining the expression of the essential characteristics that result from the genotype or combination of genotypes of the initial variety”;  the wording of the Basic Proposal presented at the 1991 Diplomatic Conference was as follows:

“(i)
it is predominantly derived from the initial variety, or from a variety that is itself predominantly derived from the initial variety, particularly through methods which have the effect of conserving the essential characteristics that are the expression of the genotype or of the combination of genotypes of the initial variety, such as the selection of a natural or induced mutant of the somaclonal variant, the selection of a variant, backcrossings or transformation by genetic engineering.”

 AUTONUM  
The Basic Proposal was changed to the adopted text of Article 14(5)(b)(i) by the Drafting Committee when considering a particular proposal (document DC/91/14).  The redrafting was not intended to change the substance of the content (see the Basic Proposal, document DC/91/14 and Summary Minutes of the Diplomatic Conference, paragraphs 1073, 1096 and 1097, also contained in the Annex to document CAJ‑AG/09/4/3, pages 67, 72, 76, 78 and 79).

(iii)
Discussions that took place during the process for the development of guidance on essentially derived varieties after the Diplomatic Conference

 AUTONUM  
The Diplomatic Conference for the Revision of the International Convention for the Protection of New Varieties of Plants, held in Geneva from March 4 to 19, 1991, adopted the following resolution (see document DC/91/140):

“Resolution on Article 14(5)

“The Diplomatic Conference for the Revision of the International Convention for the Protection of New Varieties of Plants held from March 4 to 19, 1991, requests the Secretary-General of UPOV to start work immediately after the Conference on the establishment of draft standard guidelines, for adoption by the Council of UPOV, on essentially derived varieties.”

 AUTONUM  
In relation to the above resolution, draft guidelines related to essentially derived varieties were elaborated and discussed by the CAJ at its twenty-ninth session held in Geneva on October 21 and 22, 1991;  at its thirtieth session held in Geneva on April 8 and 9, 1992;  at its thirty-second session held in Geneva on April 22 and 23, 1993;  and during the sixth meeting with international organizations (IOM/6) held in Geneva on October 30, 1992.

 AUTONUM  
As part of the work on the development of draft standard guidelines on essentially derived varieties, on the basis of document CAJ/29/2, the relationship between Article 14(5)(b)(i) and (iii) was discussed at the twenty‑ninth session of the CAJ held in Geneva on October 21 and 22, 1991, and at the thirtieth session of the CAJ, held in Geneva on April 8 and 9, 1992.  

 AUTONUM  
The records of the relevant discussions on document CAJ/29/2 at the twenty‑ninth and thirtieth sessions of the CAJ, contained in documents CAJ/29/7 “Report”, and CAJ/30/6 “Report”, are reproduced in Annex I to this document.

 AUTONUM  
The following proposals were presented in document IOM/6/2 “Essentially Derived Varieties” at the sixth Meeting with International Organizations (IOM/6) held in Geneva on October 30, 1992:

“8.
‘predominantly derived from the initial variety’ Article 14(5)(b)(i):  The requirement of predominant derivation from an initial variety means that a variety can only be essentially derived from one variety.  Discussions of the revision proposals in the sessions of the Administrative and Legal Committee which preceded the adoption by the Council in October 1990 of a draft Convention consistently showed that the intention was that a variety should only be essentially derived from another variety when it retained virtually the whole genotype of the other variety.  This is confined by the words commented upon in paragraph 9 below.  A derived variety could not in practice retain the expression of the essential characteristics of the variety from which it is derived unless it is almost entirely derived from that variety.

“9.
‘while retaining the expression of the essential characteristics’:  The essential characteristics are those which are indispensable or fundamental to the variety.  ‘Characteristics’ would seem to embrace all features of a variety including, for example, morphological, physiological, agronomic, industrial and biochemical characteristics.  It is suggested that the result of a biochemical test conducted on a variety, for instance, a screening test using a genetic probe, is a characteristic of the variety.  ‘while retaining’ requires that the expression of the essential characteristics be derived from the initial variety. 

“[…]

“12.
‘(iii)  except for the differences which result from the act of derivation it conforms to the initial variety in the expression of the essential characteristics that result from the genotype or combination of genotypes of the original variety’:  The words ‘except for the differences which result from the act of derivation’ do not set a limit to the amount of difference which may exist where a variety is considered to be essentially derived.  A limit is, however, set by the words of paragraph (i).  The differences must not be such that the variety fails ‘to retain the expression of the essential characteristics that result from the genotype or combination of genotypes of the initial variety.’ A comparison between subparagraphs (i) and (iii) of Article 14(5)(b) is somehow problematic in that (i) would seem to require the whole of the expression of the essential characteristics that result from the genotype of the initial variety while (iii) requires only that the derived variety conforms to the initial variety except for differences resulting from the act of derivation (however, see the discussions in paragraph 13 below).  The examples of essential derivation given in Article 14(5) (c) make clear that the differences which result from the act of derivation should be one or very few.

“IV.
Establishing the ‘essential derivation’ of a variety

“13.
Article 14(5)(b) lays down those conditions that must be satisfied in order that a later variety shall be deemed to be essentially derived from another variety (‘the initial variety’).  The second of those conditions (established in Article 14(5)(b)(ii)) requires only that the later variety be clearly distinguishable from the initial variety and requires no further comment.  The first such condition (established in Article 14(5)(b)(i)) requires that the later variety be derived from the initial variety which in turn requires that genetic materials of the initial variety have been used in the creation of the later variety.  The first condition is accordingly concerned with the genetic origin of the later variety.  The third such condition (established in Article 14(5)(b)(iii) requires that the later variety conforms to (‘is made similar to’) the initial variety in the expression of the inherited essential characteristics of the initial variety apart from the differences which result from the act of derivation.  The third condition is accordingly concerned with the degree of similarity of the later variety to the initial variety.  Whilst the first condition also makes reference to the degree of similarity, the primary function of the first condition is to establish a requirement relating to the genetic origin of the variety.

“[…]

“VI.  The question of the Degree of Similarity
“[…]

“21.
To fulfill the conditions imposed by Article 14(5)(b)(iii) a later variety must conform to the initial variety in the expression of the essential heritable characteristics of the initial variety ‘except for the differences which result from the act of derivation’.  Theoretically, if variety A is crossed with variety B and Variety X is selected from the resulting progeny, if variety X derives less than half of its essential heritable characteristics (i.e. from its genotype) from A and more than half from B, it will be essentially derived from B since apart from the characteristics derived from A, it conforms to the expression of the essential characteristics of B.  This is clearly not the intended interpretation.  A later variety cannot fulfill the conditions of Article 14(5)(b)(i) unless it is predominantly derived from the initial variety while retaining, without qualification in Article 14(5)(b)(i), the expression of the essential heritable characteristics of the initial variety.”

 AUTONUM  
The records of the discussions at the IOM/6 on the above proposals are contained in document IOM/6/5 “Report” and are reproduced in Annex II to this document.

 AUTONUM  
Copies of documents IOM/6/2 “Essentially Derived Varieties” and IOM/6/5 “Report” in the four languages of the Office of the Union will be posted, as reference documents, at the CAJ‑AG/11/6 section of the UPOV website. 

 AUTONUM  
The CAJ, at its thirty-second session on April 22 and 23, 1993, and the Technical Committee, at its twenty-ninth session held on April 21 and 22, 1993, decided as follows: (document CAJ/32/10-TC/29/9 “Report”, see Annex to document CAJ-AG/09/4/3, page 100):

“Guidelines Relating to Essentially Derived Varieties

“28.
The Chairman asked whether a list of sample cases in which a variety would be essentially derived should be drawn up at the present stage, or whether one should rather await the entry into force of the provisions concerned and the accumulation of some initial practical experience.  In the first hypothesis the question that arose was how to incorporate the advice of breeders in the Guidelines, as the Guidelines were addressed to them;  in that case the form of the document would also have to be specified.

“29.
The Delegations of Germany, France and the Netherlands were of the opinion that one could not draw up a list in the abstract, which moreover would be liable to be taken as an exhaustive list, and that one should wait.  It was also mentioned that the work of the Working Group on Biochemical and Molecular Techniques would greatly contribute to the definition of the essentially derived variety concept in practical cases.

“The Chairman concluded that this agenda item could be adjourned sine die.”

(iv)
Discussions that took place during the fifth session of the CAJ-AG

 AUTONUM  
At the fifth session of the CAJ-AG, held in Geneva on October 18, 2010 and on the afternoon of October 19, 2010, the representative of CIOPORA explained that for CIOPORA, to avoid legal uncertainty, it was necessary to clearly define the difference required for a variety to be considered not to be an essentially derived variety.  He explained that the extension of the protection of an initial variety to its essentially derived varieties provided an effective means of protection for those essentially derived varieties that would have a short commercial life.  CIOPORA considered that varieties obtained by mutation should be considered to be essentially derived varieties, irrespective of the number of differences.  Therefore, he did not agree with the final sentence of paragraph 12 of document CAJ/29/2 “Guidelines to essentially derived varieties” and of paragraph 12 of document IOM/6/2 “Essentially Derived Varieties”, which stated that “[…] the differences which result from the act of derivation should be one or very few.” (see document CAJ-AG/10/5/7 “Report”, paragraph 14).

 AUTONUM  
The CAJ-AG expressed concerns with regard to CIOPORA’s position that all mutations were essentially derived varieties (see document CAJ-AG/10/5/7 “Report”, paragraph 15).

(b)
Matters concerning essentially derived varieties arising after the grant of a breeder’s right
 AUTONUM  
At the sixty-first session of the CAJ, held in Geneva on March 25, 2010, the Delegation of Japan expressed an interest to learn more about the experience of other members of the Union on matters that might be raised after the grant of the breeder’s right concerning essentially derived varieties and provided the following contribution in reply to Circular E‑1168 (see Appendix 4 to the Annex to document CAJ/61/8 “Matters arising after the grant of the breeder’s right”). 

‘The matters arising after the grant of a breeder’s rights in Japan

‘The matters concerning the EDV (the variety essentially derived from the initial variety)’

A breeder in Japan who used to get PBR (plant breeder’s rights) of EDV was informed by the partner company in Netherlands that the PBR of initial variety could protect the EDV without PBR of itself.  Therefore, he intends to exercise his rights of the EDV only through the PBR of initial variety and to show the status of EDV not to make confusion. 

At this situation if there are no appropriate criteria of the EDV, anyone can’t say whether the variety is EDV or not, and then its holder can’t exercise his rights of the EDV appropriately. And if there are no system to show in public that the EDV is under the PBR of the initial variety, many people may infringe the rights without notice of the rights. 

So we think it is necessary for the authorities of PVP to create the criteria and the system.

Furthermore, we are concerned that it would cause chaos in the field to exercise the PBR by making use of the regulation of EDV.  The reasons are as follows.

The EDV itself is not examined under the Plant Variety Protection and Seed Act of Japan and defined only by the way of breeding and distinctness from the initial variety.  That means it is not necessary for the EDV to meet the conditions (distinctness, uniformity, stability, novelty etc) which are needed for the PBR registration.  Moreover, the information (holder’s name, date of grant, duration, exhaustion etc) of the rights of the EDV are not published.

Therefore, we think it is necessary for the authorities to examine the EDV, grant the rights to it and administrate the registration list of the EDVs.

For that reason, we would like to know the experiences in other member countries (for example, Netherlands), such as some judgments of the court, some concrete laws and regulations concerning the rights of the EDV and how the holder of the EDV exercises his rights.

*The rights of the EDV mean the rights generated by the PBR of initial variety”

 AUTONUM  
In response to the intervention of the Delegation of Japan concerning essentially derived varieties, the Vice Secretary-General made reference to document CAJ/46/7 “The Notion of Essentially Derived Varieties in the Breeding of Ornamental Varieties” and Annex III to document CAJ/47/8 “Report” and suggested that those documents be considered by the CAJ‑AG at its fifth session (see paragraphs 73 of document CAJ/61/12 “Report”).

(c)
Conclusions by the CAJ-AG at its sixth session
 AUTONUM  
The CAJ-AG, at its sixth session, considered document CAJ‑AG/11/6/3, the comments of ECVC, European Seed Association (ESA), International Community of Breeders of Asexually Reproduced Ornamental and Fruit Varieties (CIOPORA), and the presentations made by CIOPORA and the International Seed Federation (ISF) at the session (available at the CAJ-AG/11/6 section of the UPOV website http://www.upov.int/meetings/en/details.jsp?meeting_id=24135 ).
 AUTONUM  
The Chair of the CAJ‑AG, at its sixth session, recalled that the “Resolution on Article 14(5)”, adopted by the 1991 Diplomatic Conference, requested the “Secretary-General of UPOV to start work immediately after the Conference on the establishment of draft standard guidelines, for adoption by the Council of UPOV, on essentially derived varieties” (see document CAJ‑AG/11/6/3, paragraph 19).  He noted that the work on draft standard guidelines that was started by the Administrative and Legal Committee (CAJ) had been adjourned sine die (see document CAJ‑AG/11/6/3, paragraph 26 and document CAJ-AG/11/6/7 “Report”, paragraph 15).

 AUTONUM  
The CAJ-AG noted that CIOPORA was of the view that “determination of EDV is the task of the breeders”, whilst “defining clear rules on EDV opens the possibility for breeders to significant financial savings”.  The CAJ-AG further noted that ISF was of the view that rules on EDV should be set by international bodies such as ISF, but decisions on specific cases should be made by the parties concerned.  CIOPORA and ISF expressed their support for UPOV to continue the development of guidance on essentially derived varieties (see document CAJ-AG/11/6/7 “Report”, paragraph 16).
 AUTONUM  
The CAJ-AG noted that, under certain conditions, it was possible to provide information concerning essentially derived varieties in the Register of the Community Plant Variety Office of the European Union.
 AUTONUM  
The CAJ-AG noted that in a recent review on enforcement of plant breeders’ rights, the Government of Australia had accepted the recommendations on essentially derived varieties and, in particular, that the Plant Breeder’s Rights Office of Australia should retain responsibility for declarations on essentially derived varieties.
 AUTONUM  
The CAJ-AG concluded that it would be appropriate to continue to consider whether to develop further guidance on the concept of EDV in a future revision of document UPOV/EXN/EDV “Explanatory Notes on Essentially Derived Varieties Under the 1991 Act of the UPOV Convention”.  It agreed that consideration should be given to including an explanation of the relationship between the provisions of Article 14(5)(b)(i) and (iii) of the 1991 Act of the UPOV Convention and the issues raised by the Delegation of Japan with regard to the exercise of plant breeders’ rights in relation to essentially derived varieties (see document CAJ‑AG/11/6/3, paragraphs 30 and 31).  It agreed that the documents CAJ/46/7 “The Notion of Essentially Derived Varieties in the Breeding of Ornamental Varieties” and Annex II to document CAJ/47/8 “Report” should be considered with regard to guidance on the concept of EDV (see document CAJ‑AG/11/6/7 “Report”, paragraphs 17 to 19).

 AUTONUM  
As a first step, the CAJ-AG agreed that information on the systems in the European Union and Australia for essentially derived varieties and other relevant examples be provided to the Office of the Union for presentation to the CAJ‑AG at its seventh session in October 2012 (see document CAJ‑AG/11/6/7 “Report”, paragraph 20).
 AUTONUM  
The information received from the European Union is reproduced in Annex III to this document.  Any other relevant examples sent to the Office of the Union at least two weeks prior to the seventh session of the CAJ-AG will be published as an addendum to this document. 

 AUTONUM  
On the basis of information on the systems in the European Union and other relevant examples (see paragraphs 32 and 33), and with reference to document CAJ/46/7 “The Notion of Essentially Derived Varieties in the Breeding of Ornamental Varieties” and Annex II to document CAJ/47/8 “Report”, the CAJ-AG is invited to consider whether to seek to develop guidance in the “Explanatory Notes on Essentially Derived Varieties Under the 1991 Act of the UPOV Convention”, on the following:

(a)
providing an explanation of the relationship between the provisions of Article 14(5)(b)(i) and (iii) of the 1991 Act of the UPOV Convention;  and 
(b)
the exercise of breeders’ rights in relation to essentially derived varieties (see paragraphs 24 and 25, above).
[Annexes follow]
ADMINISTRATIVE AND LEGAL COMMITTEE

Twenty-ninth Session

Geneva, October 21 and 22, 1991

Document CAJ/29/7

REPORT

Relevant paragraph:
“11.
Several delegations felt that it would be useful to hold a discussion with the breeder’s organizations – particularly ASSINSEL, which had already begun examining the matter – in view of the part the breeders would be required to play in managing the system of essentially derived varieties.  A symposium could be held for that purpose on the occasion of the 1992 session of the Council and document CAJ/29/2 could be considered as an initial discussion paper, which in no way committed UPOV.”

ADMINISTRATIVE AND LEGAL COMMITTEE

Thirtieth Session

Geneva, April 8 and 9, 1992

Document CAJ/30/6

REPORT

Relevant paragraphs:
“Guidelines Relating to Essentially Derived Varieties

General

4. Discussions were based on documents CAJ/29/2, CAJ/29/7, paragraphs 4 to 14, and CAJ/30/5.  The Committee also briefly discussed a letter from the Secretary General of the International Community of Breeders of Asexually Reproduced Ornamental and Fruit-Tree Varieties (CIOPORA), dated April 4, 1992, that had been received by the Office of the Union on the day preceding the session.  The letter is reproduced at Annex II hereto.

Documents CAJ/29/2 and CAJ/29/7

5. Nature and Role of the Guidelines. – The Committee approached that question on the basis of paragraph 7 of document CAJ/29/7 (report on its twenty-ninth session).

6. The majority of delegations that spoke on that matter held the following views:

(i) It was not necessary to draw up guidelines for lawmakers, except possibly with regard to the burden of proof, since laws should remain sufficiently general to admit adjustment to future developments.

(ii) The guidelines were mainly aimed at breeders, who were required to manage between themselves the economic relationships resulting from extension of the protection of one variety to the essentially derived varieties.

(iii) The guidelines were therefore also aimed, for example in the form of an expert opinion, at those authorities that would be responsible for settling disputes between breeders on the essentially derived nature or not of a variety.  

The delegation of Japan would have preferred guidelines aimed at the lawmakers.

7. The importance of closely concerted action with the breeders’ organizations was stressed by several delegations in view of the part to be played by the breeders.

8.
Several delegations pointed to the limitations suffered by the guidelines:  examination of examples showed that they could go no further than generalities and, moreover, detail was likely to impede the capacity for adapting to circumstances.  The Delegations of Germany and of Denmark proposed that there should be a simple collection of examples that reflected the outcome of discussions.  The Delegation of France held that to pursue examples would rapidly lead to a dead end.

“[…]

12. Paragraph 8 of Document CAJ/29/2. – All the delegations that spoke with regard to that paragraph were opposed to the description given for the “percentage of derivation.”  The 50% boundary was not particularly telling and was likely to lead to serious technical error on the part of a non-specialist.  To lay down a figure was also extremely hazardous where its basis was not known (all genetic material or the coding parts only) and where there was a genetic heritage common to all the varieties.

13. Paragraph 9 of Document CAJ/29/2. – The Delegation of the United Kingdom pointed out the danger of analyzing every phrase, since that would raise more problems than it solved.  Such was the case for the explanations as to the concept of “characteristics.”

14. Paragraph 12 of Document CAJ/29/2. – The Delegation of Japan said that not only did account have to be taken of the number of differences, but also of their significance.  That point was not considered further.

“[…]

22.
Paragraph 21 of Document CAJ/29/2. – The Committee wanted that paragraph to be redrafted in order to avoid the problem of percentages.

“[…]

“27.
Document to be Submitted to the Sixth Meeting with International Organizations.-  The Committee agreed that document CAJ/9/2, without part VII, should be the basis for the document to be submitted to the sixth meeting with international organizations, it being understood that such document would not be a draft for the guidelines referred in the Resolution on Article 14(5) adopted by the Diplomatic Conference.  It was emphasized, in particular, that the guidelines should not enter into detail given in paragraphs 6 et seq of document CAJ/29/2.”

[Annex II follows]
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