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EXPLANATORY NOTES ON THE CANCELLATION
OF THE BREEDER’S RIGHT
UNDER THE UPOV CONVENTION

PREAMBLE

1.  The purpose of these Explanatory Notes is to provide guidance on the “Cancellation of
the Breeder’s Right” under the International Convention for the Protection of New Varieties
of Plants (UPOV Convention). The only binding obligations on members of the Union are
those contained in the text of the UPOV Convention itself, and these Explanatory Notes must
not be interpreted in a way that is inconsistent with the relevant Act for the member of the
Union concerned.

2. Section Il of these Explanatory Notes provides guidance on certain aspects of the
provisions of cancellation of the breeder’s right contained in Article 22 of the 1991 Act of the
UPQV Convention and Article 10(2) to (4) of the 1978 Act of the UPOV Convention.
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SECTION I: PROVISIONS ON THE CANCELLATION OF THE BREEDER’S RIGHT

3. The provisions on the cancellation of the breeder’s right contained in Article 22 of the
1991 Act of the UPOV Convention and Article 10(2) to (4) of the 1978 Act of the
UPQV Convention are reproduced below:

1991 Act of the UPOV Convention
Article 22
Cancellation of the Breeder’s Right
(1) [Reasons for cancellation] (a) Each Contracting Party may cancel a
breeder’s right granted by it if it is established that the conditions laid down in Articles 8

or 9 are no longer fulfilled.

(b) Furthermore, each Contracting Party may cancel a breeder’s right granted by it if,
after being requested to do so and within a prescribed period,

(i)  the breeder does not provide the authority with the information, documents
or material deemed necessary for verifying the maintenance of the variety,

(i)  the breeder fails to pay such fees as may be payable to keep his right in
force, or

(iii)  the breeder does not propose, where the denomination of the variety is
cancelled after the grant of the right, another suitable denomination.

(2) [Exclusion of other reasons] No breeder’s right shall be cancelled for
reasons other than those referred to in paragraph (1).
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1978 Act of the UPOV Convention
Article 10

" [Nullity and] Forfeiture of the Rights Protected
[...]¢

(2) The right of the breeder shall become forfeit when he is no longer in a
position to provide the competent authority with reproductive or propagating material
capable of producing the variety with its characteristics as defined when the protection
was granted.

(3) The right of the breeder may become forfeit if:

(a) after being requested to do so and within a prescribed period, he does not
provide the competent authority with the reproductive or propagating material, the
documents and the information deemed necessary for checking the variety, or he does not
allow inspection of the measures which have been taken for the maintenance of the
variety; or

(b)  he has failed to pay within the prescribed period such fees as may be payable
to keep his rights in force.

(4)  The right of the breeder may not [be annulled or] become forfeit except on
the grounds set out in this Article.

! Provisions in paragraph 1 of Article 10 of the 1978 Act concern nullity of the rights protected
(see Explanatory Notes on the Nullity of the Breeder’s Right under the UPOV Convention
(document UPOV/EXN/NUL/1)).



http://www.upov.int/en/publications/pdf/upov_exn_nul_1.pdf
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SECTION 1I: CERTAIN ASPECTS OF THE PROVISIONS ON THE
CANCELLATION OF THE BREEDER’S RIGHT

4.  These explanatory notes provide guidance on certain aspects of the provisions on the
cancellation of the breeder’s right contained in Article 22 of the 1991 Act of the
UPQV Convention and Article 10(2) to (4) of the 1978 Act of the UPOV Convention.

5. The cancellation of a breeder’s right means that, from a given date, the breeder’s right is
no longer valid and the authorization of the breeder of the variety is no longer required for any
of the acts which are covered by the scope of the breeder’s right. A breeder’s right which has
been cancelled was valid until the date of cancellation and was, in particular, valid at the time
of granting. In contrast, when a breeder’s right is declared null and void, it is equivalent to
pronouncing that it was an invalid right and should not have been granted in the first instance
(see Explanatory Notes on the Nullity of the Breeder’s Right under the UPOV Convention
(document UPOV/EXN/NUL/1)).

Explanatory notes - Paragraph (1)

(1) [Reasons for cancellation] (a) Each Contracting Party may cancel a breeder’s
right granted by it if it is established that the conditions laid down in Articles 8 or 9 are
no longer fulfilled.

(b) Furthermore, each Contracting Party may cancel a breeder’s right granted by it if,
after being requested to do so and within a prescribed period,

(i) the breeder does not provide the authority with the information, documents
or material deemed necessary for verifying the maintenance of the variety,

(if)  the breeder fails to pay such fees as may be payable to keep his right in force,

(iii) the breeder does not propose, where the denomination of the variety is
cancelled after the grant of the right, another suitable denomination.?

6.  Under the 1991 Act of the UPOV Convention, if the reasons for cancellation apply, the
competent authority “may” cancel the breeder’s right, i.e. there is no automatic obligation to
cancel. Subject to applicable legislation, the competent authority may take into account the
particular circumstances and may decide to cancel a breeder’s right or may, for example,
provide additional time to remedy the situation.

2 There is no corresponding provision to Article 22(1)(b)(iii) of the 1991 Act in the 1978 Act.



http://www.upov.int/en/publications/pdf/upov_exn_nul_1.pdf
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7. Article 22(1)(b)(iii) of the 1991 Act of the UPOV Convention provides that the
breeder’s right may be cancelled if “the breeder does not propose, where the denomination of
the variety is cancelled after the grant of the right, another suitable denomination”. The
explanatory notes corresponding to paragraph (4) of Article 20 of the 1991 Act and of
Article 13 of the 1978 Act (“Explanatory Notes on Variety Denominations under the UPOV
Convention” (document UPOV/INF/12/2)) provide guidance on situations in which the
variety denomination might be cancelled.

[End of document]


http://www.upov.int/en/publications/pdf/upov_inf_12_2.pdf
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