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ORIGINAL : English 

DATE : October 7, 1994 

INTERNATIONAL UNION FOR THE PROTECTION OF NEW VARIETIES OF PLANTS 

GENEVA 

ADMINISTRATIVE AND LEGAL COMMITTEE 

Thirty-fourth Session 

Geneva, November 7 and 8, 1994 

THE TRIPS AGREEMENT AND PLANT VARIETY PROTECTION 

Document prepared by the Office of the Union 

I. Substantive Questions Concerning the Protection of Plant Varieties 

1. The Final Act Embodying the Results of the Uruguay Round of Multilateral 
Trade Negotiations--conducted among the Contracting Parties of the General 
Agreement on Tariffs and Trade (GATT) --was adopted in Marrakesh on. April 15, 
1994. 

2. The Final Act of Marrakesh contains an Agreement Establishing the World 
Trade Organization (hereinafter referred to as "the WTO Agreement" and "the 
WTO," respectively). It also contains an Agreement on Trade-Related Aspects 
of Intellectual Property Rights (hereinafter referred to as "the TRIPS Agree
ment") • The texts of the WTO Agreement and relevant sections of the TRIPS 
Agreement are contained in the Annex to this document. The TRIPS Agreement is 
an integral part of the WTO Agreement, binding on all members of the WTO (see 
WTO Agreement, Article II, paragraph 2). 

3. Part I of the TRIPS Agreement contains General Provisions and Basic Pr~n
ciples and in paragraph 2 of its Article 1 establishes that the expression 
"intellectual property" for the purposes of the Agreement refers "to all cate
gories of intellectual property that are the subject of Sections 1 through 7 
of Part II [of the Agreement]." The subjects of Sections 1 to 7 of Part II 
are, respectively, copyright and related rights, trademarks, geographical 
indications, industrial designs, patents, layout-designs (topographies) of 
integrated circuits, and the protection of undisclosed information. There is 
no section dealing with plant variety protection. 
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4. Section 5 of the Agreement relates to patents. Its Article 27, para
graph 1, provides that "... patents shall be available for any inventions, 
whether products or processes, in all fields of technology However, 
paragraph 3 of Article 27 provides that Members of the WTO "may . . . exclude 
from patentability: 

"(a) 

"(b) plants and animals other than microorganisms, and essentially 
biological processes for the production of plants or animals 
other than non-biological and microbiological processes. 
However, Members shall provide for the protection of plant 
varieties either by patents or by an effective sui generis 
system or by any combination thereof. The provisions of this 
subparagraph shall be reviewed four years after the date of 
entry into force of the WTO Agreement." 

5. The question arises whether the requirement, in the Section relating to 
patents, for "the protection of plant varieties either by patents or by an 
effective sui generis system or by any combination thereof" causes such sui 
generis systems to fall within "all categories of intellectual property that 
are the subject of Sections 1 to 7 of Part II, " that is to say within the 
definition of intellectual property of Article 1? 

6. It can, on the one hand, be stated that the objective of the TRIPS Agree
ment is primarily to deal with the categories of intellectual property to which 
each section in Part II is devoted; wherever appropriate, there are references 
to relevant international intellectual property agreements while references to 
the UPOV Convention are conspicuous by their absence. On the other hand, it 
would be anomalous for the TRIPS Agreement to establish a standard ("the 
requirement of an effective sui generis system") relating to the protection of 
plant varieties but not to regard the protection of plant varieties as a form 
of intellectual property for the purposes of the Agreement so as to fall within 
the General Provisions and Basic Principles of Part I, and the provisions of 
Parts III to VII of the Agreement. 

7. The application of the general provisions of the TRIPS Agreement to the 
plant variety protection systems of member States would have inter alia the 
following effects: 

(i) it would require UPOV member States (all of whom will presumably become 
members of the WTO) to re-examine their national laws for the protection of 
plant varieties for conformity with the provisions of the TRIPS Agreement, and 

(ii) it could have the result that the Council for Trade-Related Aspects of 
Intellectual Property Rights (hereinafter referred to as "the Council for 
TRIPS") becomes a forum for the consideration of plant variety protection 
issues. 

8. The following are examples of possible consequences if the TRIPS Agreement 
is applicable to the laws of UPOV member States: 

(i) The national treatment provisions of Article 3(3) of the 1978 Act 
require national treatment for all UPOV member States and permit reciprocity. 
Article 3 of the TRIPS Agreement would require national treatment for nationals 
of all members of the WTO and would not permit reciprocity. 

( ii) The provisions concerning most-favored-nation treatment of Article 4 
of the TRIPS Agreement would be applicable. 
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(iii) Article 27 calls for Members of the WTO to protect plant varieties 
either by patents or by an effective sui generis system or by any combination 
thereof. The following questions may be thought to arise: 

(a) Can a system that provides protection for only a limited number of 
plant genera and species be regarded as an "effective" system? 

(b) What is the meaning of "plant" and "microorganism" in the context of 
Article 27? 

(c) Can a system complying only with the 1978 Act be considered to be an 
effective sui generis system in view of the fact that the 1978 Act permits 
member States to protect a limited number of plant genera and species and 
to limit the application of national treatment by the reciprocity prin
ciple? 

(d) What is the intent underlying the last sentence of paragraph 3(b) of 
Article 27, which provides that "The provisions of this subparagraph shall 
be reviewed four years after the entry into force of the WTO Agreement?" 
What consequence will flow from the realization of that intent? 

9. It should not be overlooked that even if the general provisions of the 
TRIPS Agreement were not considered to be applicable as such to UPOV systems 
of member States of the WTO, the obligation of Article 27 will still bind 
member States of the WTO and be subject to the monitoring activity of the WTO 
and its bodies (see paragraph 15, below). 

II. UPOV and WTO Bodies 

10. One of the organs of the WTO is the General Council, which will be com
posed of representatives of all the Members of the WTO. Another organ of the 
WTO will be the Council for TRIPS, which will operate under the general guid
ance of the General Council and whose task will be to "oversee the functioning 
of the Agreement on Trade-Related Aspects of Intellectual Property Rights" 
(WTO Agreement, Article IV, paragraph 5), that is, the TRIPS Agreement. 

11. The WTO will have a Secretariat. 

12. At the date of the present document, neither the WTO Agreement nor the 
TRIPS Agreement is in force, but it is expected that both will enter into force 
soon, probably in 1995. At that time, the General Council, the Council for 
TRIPS (in which membership is open to representatives of all Members of the 
WTO) and the WTO Secretariat will come into existence and will start function
ing. In the meantime, a Preparatory Committee for the WTO, with various sub
committees, functions. One of their tasks is to make recommendations to the 
General Council (once it comes into existence) "concerning the appropriate 
arrangements with respect to relations with other organizations referred to in 
Article V of the WTO Agreement" (Decision on the Establishment of the Prepara
tory Committee for the World Trade Organization of April 14, 1994, para
graph 8(b)(iii)). 

13. The preamble of the TRIPS Agreement states, inter alia, that the Members 
of the WTO desire "to establish a mutually supportive relationship between the 
WTO and the World Intellectual Property Organization ("WIPO") as well as other 
relevant international organizations" (emphasis added). 
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14. The Director General of WIPO has proposed (in document WO/GA/XV/2 entitled 
"WIPO and the WTO and TRIPS Agreements") to the WIPO General Assembly which 
meets from September 26 to October 4, 1994, that it declare that WIPO, too, 
desires the establishment of a mutually supportive relationship between WIPO 
and the WTO. 

14, Article V, paragraph 1, of the WTO Agreement provides that "The General 
Council shall make appropriate arrangements for effective cooperation with 
other intergovernmental organizations that have responsibilities related to 
those of the WTO" (emphasis added). The aforementioned document states that 
WIPO seems to fall into the said category of organizations as far as intellec
tual property is concerned, and that the Director General of WIPO looks for
ward to the initiative of the WTO organs (whether preparatory or definitive) 
to discuss arrangements for effective cooperation between WIPO and WTO. He 
proposes, in due course, to report on these discussions to the General Assembly 
of WIPO and to ask for the latter's agreement to the arrangements thus dis
cussed. 

16. Article 68 of the TRIPS Agreement provides that the Council for TRIPS 
will (i) "monitor the operation of this [the TRIPS] Agreement and, in particu
lar, Members' compliance with their obligations hereunder," (ii) "afford 
Members the opportunity of consulting on matters related to the trade-related 
aspects of intellectual property rights," (iii) "carry out such other respon
sibilities as assigned to it by the Members" and (iv) "in particular •.. pro
vide any assistance requested by them in the context of dispute settlement 
procedures." 

17. Article 68 of the TRIPS Agreement also contains the following sentence: 
"In carrying out its functions, the Council for TRIPS may consult with and 
seek information from any source it deems appropriate." 

18. The Secretariat of the GATT is represented in UPOV Council sessions in an 
observer capacity and the Office of UPOV maintains informal contacts with the 
GATT Secretariat. It can be reasonably assumed that these relationships will 
in due course be inherited by the WTO. The extent to which it is necessary or 
desirable for the Office of UPOV to seek to establish a more formal relation
ship with the Secretariat of the WTO and with the Council for TRIPS on lines 
analogous to those which may be established by WIPO will depend in part upon 
whether sui generis systems of plant variety protection are considered or not 
considered to be "intellectual property" for the purposes of the TRIPS Agree
ment. 

19. The Administrative and Legal 
mittee is requested to examine 
question: 

( i) whether UPOV plant variety pro
tection systems should be considered to 
fall within the definition of "intel
lectual property" established for the 
purposes of the TRIPS Agreement, 

( ii) of the consequences for member 
States of UPOV if UPOV plant variety 
protection systems are considered to 
fall within the said definition; 
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(iii) of the consequence for member 
States of UPOV of the presence in the 
TRIPS Agreement of Article 27 concerning 
plant varieties, if UPOV plant variety 
protection systems are considered not 
to fall within the said definition; 

(iv) and, if appropriate, to recommend 
to the Consultative Committee that it 
request the Secretary-General to discuss 
with the Secretariat of the GATT and 
the WTO Preparatory Committee whether 
systems of plant varietv protection 
which conform with the UPOV Convention 
do fall within the definition of 
"intellectual property" in the TRIPS 
Agreement and, if so, the forms of co
operation between UPOV and the TRIPS 
Council that might be envisaged. 

[Annex follows] 
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ANNEX 

AGREEMENT ESTABUSBING THE 
WORLD TRADE ORGANIZATION 

The Parties to this Agreement, 

Recognizing that their relations in the field of trade and economic endeavour should be conducted 
with a view to raising standards of living, ensuring full employment and a large and steadily growing 
volume of real income and effective demand. and expanding the production of and trade in goods and 
services, while allowing for the optimal use of the world's resources in accordance with the objective 
of sustainable development, seeking both to protect and preserve the environment and to enhance the 
means for doing so in a manner consistent with their respective needs and concerns at different levels 
of economic development, 

Recognizing funher that there is need for positive effortS designed to ensure that developing 
countries, and especially the least developed among them, secure a share in the growth in international 
trade commensurate with the needs of their economic development, 

Being desirous of contributing to these objectives by entering into reciprocal and mutually 
advantageous arrangements directed to the substantial reduction of tariffs and other barriers to trade 
and to the elimination of discriminatory treatment in international trade relations, 

Resolved. therefore. to develop an imegrau:d, more viable and durable multilateral trading system 
encompassing the General Agreemem on Tariffs and Trade, the results of past trade liberalization effons. 
and all of the results of the Uruguay Round of Multilateral Trade Negotiations. 

Determined to preserve the basic principles and to further the objectives underlying this 
multilateral trading system, 

Agree as follows: 

Article I 

E.stllblishmml of the Organization 

The World Trade Organization (hereinafter referred to as "the WTO") is hereby established. 

ArticleD 

Scope of the wro 

1. The WTO shall provide the common institutional framework for the conduct of trade relations 
among its Members in maaers reWed to the agreemems and associau:d legal instruments included in 
the Annexes to this Agreement. 

2. The agreements and associau:d legal instrumems included in Annexes 1, 2 and 3 (hereinafter 
referred to as "Multilateral Trade Agreemems") are integral parts of this Agreement. binding on all 
Members. 

1 4 1 

3. The agreements and associated legal instruments included in Annex 4 (hereinafter referted 
to as "Plurilateral Trade Agreements") are also pan of this Agreement for those Members that have 
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accepted them. and are binding on those Members. The Plurilateral Trade Agreements do not create 
either obligations or riglus (or Memben that have not accepted them. 

4. The General Agreemem on Tariffs and Trade 1994 as specified in Annex lA (hereinafter referred 
to as "GATI 1994") is legally distinct from the General Agreement on Tariffs and Trade, daled 
30 October 1947, annexed to the Final Act Adopted at the Conclusion of the Second Session of the 
Preparatory Committee of the United Nations Conference on Trade and Employment, as subsequently 
rectified, amended or modified (hereinafter referred to as "GATI 1947"). 

Anicle IH 

Functions of the WTO 

1. The WTO shall facilitate the implementation, administration and operation, and further the 
objectives, of this Agreemem and of the Multilateral Trade AgreementS, and shall also provide the 
framework for the implemenwion. administration and operation of the Plurilateral Trade Agreemenrs. 

2. The WTO shall provide the forum for negotiations among its Memben concerning their 
multilateral trade relations in matters dealt with under the agreementS in the Annexes to this Agreement. 
The WTO may also provide a forum for further negotiations among its Memben concerning their 
multilateral trade relations, and a framework for the implementation of the results of such negotiations, 
as may be decided by the Ministerial Conference. 

3. The WTO shall administer tbe Underslanding on Rules and Proc:cdures Governing the Settlemem 
of Disputes (hereinafter referred to as the "Dispute Settlement Undentanding" or "DSU") in Annex 2 
to this Agreement. 

4. The WTO shall administer the Trade Policy Review Mechanism (hereinafter referred to as 
the "TPRM") provided for in Annex 3 to this Agreement. 

5. With a view to achieving greater coherence in global economic policy-making, the WTO shall 
cooperate, as appropriate, with the Imemalional Monewy Fund and with the International Bank for 
Reconstruction and Development and its affiliated agencies. 

Article IV 

Stnu:tlue of the wro 

1. There sball be a MiDisterial Conference composed of represenwives of all the Members, which 
shall mea at least once every two yean. 1be Ministerial ConfereDce sball carry out the functions 
of the WTO aad take actioDs aeces11ryto this effect. 1be Ministerial Conference sball have tbe authority 
to take decisiODS on all maaen UDder my of the Multilareral Trade Aareemeas. if so requested by 
a Member. in accordaDce with the specific requiremellls for decision-making in this Agrremenr and 
in the relevam Multilateral Trade Agreemem. 

2. There sball be a Geaera1 CoUDCil composed of represea"l' iva of all the Members, which shall 
meet as appropriate. In the imervals belweell rneerinp of the Ministerial Confereace, its functions 
shall be conducted by the General CouDcil. 1be General CouDcil sball also carry out the functions 
assiped to it by this Agreemear. The General CoUDCil sball eaablish its rules of procedure and approve 
the rules of procedure for the Committees provided for in parqrapb 7. 
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3. The General Council shall convene as appropriale to discharge the responsibilities of the Dispute 
Settlement Body provided for in the Dispute Settlement Understanding. The Dispute Senlemem Body 
may have its own chairman and shalf establish such rules of procedure as it deems necessary for the 
fulfilment of those responsibilities. 

4. The General Council shall convene as appropriate to discharge the responsibilities of the Trade 
Policy Review Body provided for in the TPRM. The Trade Policy Review Body may have its own 
chairman and shall establish such rules of procedure as it deems necessary for the fulfilmem of those 
responsibilities. 

5. There shall be a Council for Trade in Goods. a Council for Trade in Services and a Council 
for Trade-Related Aspects of lmellectual Property Rights (hereinafter referred to as the "Council for 
TRIPS"), which shall operate under the general guidance of the General Council. The Council for 
Trade in Goods shall oversee the functioning of the Multilateral Trade Agreemems in Annex lA. The 
Council for Trade in Services shall oversee the functioning of the General Agreement on Trade in 
Services (hereinafter referred to as "GATS"). The Council for TRIPS shall oversee the functioning 
of the Agreement on Trade-Related Aspecu of lmellectual Property Rights (hereinafter referred to 
as the "Agreement on TRIPS"). These Councils shall carry out the functions assigned to them by their 
respective agreemems and by the General Council. They shall establish their respective rules of 
procedure subject to the approval of the General Council. Membership in these Councils shall be open 
to represenwives of all Members. These Councils shall meet as necessary to carry out their functions. 

6. The Council for Trade in Goods, the Council for Trade in Services and the Council for TRIPS 
shall establish subsidiary bodies as required. These subsidiary bodies shall establish their respective 
rules of procedure subject to the approval of their respective Councils. 

7. The Ministerial Confen:oce shall establish a Committte on Trade and Development, a Committee 
on Balance-of-Paymems Restrictions aDd a Committee on Budget. Fillance aDd Administration, which 
shall carry out the functioos assigned to them by this Agreemem aDd by the Multilateral Trade 
Agreements, and any additional functions assigned to them by the GeDeral Council, and may establish 
such additional Committees with such functions as it may deem appropriate. As part of its functions, 
the Committee on Trade and DevelopmeDt shall periodically review the special provisions in the 
Multilateral Trade AgreementS in favour of the least-developed coumry Members and repon to the 
General Council for appropriale action. Membenbip in dJese Committees shall be open to represenmives 
of all Members. 

8. The bodies provided for UDder the Plurilateral Trade Agreements shall carry out the functions 
assigned to them UDder those Agreemems and shall operate within the institutional framework of the 
WTO. These bodies shall keep the General Council informed of their activities on a regular basis. 

AnicleV 

Relation.s with Other Organizations 

1. The General Council shall make appropriate amngemems for effective cooperation with other 
intergovermnemal organizations that have respoosibilities related to those of the WTO. 

2. The General Council may make appropriate amngemems for consultation and cooperation 
with non-governiDental organizations concerned with maaers related to those of the WTO. 
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·. A.nicl~ VI 

1. There shall be a Secrewial of the WTO (hereinafter referred to as .. the Secretariat") headed 
by a Director-General. 

2. The Ministerial Conference shall appoint the Director-General and adopt regulations setting 
out the powers, duties, conditions of service and term of office of the Director-General. 

3. The Director-General shall appoint the members of the staff of the Secretariat and determine 
their duties and coDditiom of service in accordaDce with regulations adopted by the Ministerial 
Conference. 

4. The responsibilities of the Director-Geueralllld of the staff of the Secrewiatshall be exclusively 
international in c:baracter. In the discbarge of their duties, the Director-General and the staff of the 
Secretarial: sball not seek or accept insttuctiODS from any govemment or any other authority extema1 
to the WTO. They sball refrain from any action wbicb migbl adversely reflect on their position as 
international officials. The Members of the WTO sball respect the international charaaer of the 
responsibilities of the Director-General and of the staff of the Secretariat and shall not seek to intlueoce 
them in the discbarge of their duties. 

A.nid~ VII 

Budg« tmtl Contributions 

1. The Director-General sball preselll to tbe CommiUee on Budget. Finance and Adminisuation 
the annual budget estimate llld finm:ialstllella& of the WTO. The Commiuee on Budpc. Finance 
and Administration sball review the IDIIDil budget esd•me llld the finaDcial stareme111 preseared by 
the Director-General and make recom .. M#fdatkms thereon to the General Council. The annual budget 
estimate shall be subject to approval by lbe GeDeral CouDCil. 

2. The Committee on Budget. Finance llld Administration shall propose to the Gaaal Council 
fmancial regulations which shall iDclude provisions setting out: 

(a) the scale of ccmttibatiODS apponioninl the expenses of the WTO among its Members; 
and 

(b) the measures to be takm in respect of Members in arrears. 

The fiNnc:ial regulatiom shall be based. as fu as practicable, on the regulations and practices of 
GATI 1947. 

3. The General Council shall adopt the fiDaDcial regulatiom and the annual budget estimate by 
a two-thirds majority comprising more tbm bl1f of tbe Membea of the WTO. 

4. Each Member sball promptly c:omribute to the WTO its share in the expenses of the WTO 
in accordm:e with the financial regulaaioDS adopred by the GeDeral Council. 
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Anicle VIII 

Status of the WTO 

1. The WTO shall have legal personality, and shall be accorded by each of its Members such 
legal capacity as may be necessary for the exercise of its functions . 

.., The WTO shall be accorded by each of its Members such privileges and immunities as are 
necessary for the exercise of its functions. 

3. The officials of the WTO and the representatives of the Members shall similarly be accorded 
by each of its Members such privileges and immunities as are necessary for the independent exercise 
of their functions in connection with the WTO. 

4. The privileges and imnumities to be accorded by a Member to the WTO, its officials, and the 
represenwives of its Members shall be similar to the privileges and immunities stipulated in the 
Convention on the Privileges and Immunities of the Specialized Agencies, approved by the General 
Assembly of the United Nations on 21 November 1947. 

5. The WTO may conclude a headquarters agreement. 

Anicle IX 

Decision-Making 

1. The WTO shall continue the practice of decision-making by consensus followed under 
GA 'IT 1947. 1 Except as otherwise provided, where a decision cannot be arrived at by consensus, the 
maner at issue shall be decided by voting. At IJMIIftinp of the Ministerial Conference and the Geuera1 
Council. each Member of the WTO shall have one vote. Where the European Communities exercise 
their right to vote, they shall have a number of votes equal to the number of their member Statesl which 
are Members of the WTO. Decisions of the Ministerial Conference and the General Council shall 
be taken by a majority of the votes cast, unless otherwise provided in this Agreement or in the relevant 
Multilateral Trade Agreemem.3 

145 

2. The Ministerial Confereoce aDd the GeDeral Council shall bave the exclusive authority to adopt 
interpretatioos of this Agreemem and of the Multilaleral Trade Agrccmeors. In the case of an 
interprewion of a Multilateral Trade Agreemem in Annex 1, they shall exercise their authority on 
the basis of a recommentlation by the CoUDCil overseeiug the fullctioning of that Agreemem. The 
decision to adopt an iDierpreWion shall be taken by a three-fourdls majority of the Members. This 
paragraph sballuot be used in a manner that would undermiDe the amendment provisions in Article X. 

3. In excepdcmal circnmm,.,..# the Ministerial Confereace may decide to waive an obligation 
imposed on a Member by this Agreement or any of the Multilaleral Trade Agreements, provided that 

1The body c:oacemecl sball be deemed to bave decided by coaseasus on a maaer submiaed for i1s coasideruioo. if oo 
Member. presem at dle meecial wbea dle decision is tateD. formally objecll-r.o dle proposed decision. 

:The number of voces of tbe European Communities and tbeir member StaleS sball in no case exceed the number of dle 
member StaleS of dle European CoiiiiiiUDilies. 

1Decisioas by dle Geaeral Couacil wbea convened u dle Dispula SeaJemenr Body sbaU be eaten only in accordaace 
witb dle provisions of parqrapb 4 of Anicle 2 of dle Dispwe Sealemeal UodentaadiDa. 
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any such decision shall be taken by three founhs' of the Members unless otherwise provided for in 
this paragraph. 

(a) A request for a waiver concerning this Agreemem shall be submined to the Ministerial 
Conference for consideration pursuant to the practice of decision-making by consensus. 
The Ministerial Conference shall establish a time-period. which shall not exceed 90 days. 
to consider the request. If consensus is not reached during the time-period. any decision 
to gram a waiver shall be taken by three fourths' of the Members. 

(b) A request for a waiver concerning the Multilateral Trade Agreements in Annexes 1A 
or 1B or lC and their annexes shall be submitted initially to the Council for Trade 
in Goods, the Council for Trade in Services or the Council for TRIPS, respectively, 
for consideration during a time-period which shall not exceed 90 days. At the end 
of the time-period, the relevant Council shall submit a repon to the Ministerial 
Conference. 

4. A decision by the Ministerial Conference granting a waiver shall state the exceptional 
circumstances justifying the decision. the terms and conditions governing the appliCation of the waiver. 
and the date on which the waiver shall terminate. Any waiver gramed for a period of more than one 
year shall be reviewed by the Ministerial Conference not later than one year after it is granted. and 
thereafter annually until the waiver tenninares. In each review, the Ministerial Conference shall examine 
whether the exceptional circumstances justifying the waiver still exist and whether the tenns and 
conditions attached to the waiver have been met. The Ministerial Conference. on the basis of the annual 
review. may extend. modify or terminate the waiver. 

5. Decisions under a Plurilateral Trade Agreement. including any decisions on interpretations 
and waivers. shall be governed by the provisions of that Agreement. 

Anicle X 

1. Any Member of the WTO may initiate a proposal to amend the provisions of this Agreemem 
or the Multilateral Trade Agreemems in Annex 1 by submitting such proposal to the Ministerial 
Conference. The Couocils listed in paragraph S of Article IV may also submit to the Ministerial 
Conference proposals to ameud the provisions of the corresponding Multilateral Trade AgreementS 

in Annex 1 the functicmiDg of which they oversee. Unless the Ministerial Conference decides on a 
longer period, for a period of 90 days after the proposal bas been tabled fonnally at the Ministerial 
Conference any decision by the Ministerial Conference to submit the proposed amendmem to the 
Members for acceprm:e sball be taken by consensus. Unless the provisions of paragrapbs 2, S or 
6 apply, that decision shall specify whether the provisions of paragraphs 3 or 4 shall apply. If consensus 
is reached, the Ministerial ConfereDce shall forthwith submit the proposed amendment to the Members 
for acceptaDCe. If consensus is not reacbed at a J1'14l!«ins ·of the Ministerial Conference within the 
established period, the Ministerial Conference shall decide by a two-thirds majority of the Members 
whether to submit the proposed amendment to the Members for acceptance. Except as provided in 
paragraphs 2, S and 6, the provisions of paragraph 3 shall apply to the proposed amendmem. unless 
the Ministerial Confereuce decides by a three-fourths majority of the Members that the provisions of 
paragraph 4 shall apply. 

• A decision to gram a waiver iD respect of any oblilacioa subject to a transition period or a period for staged inq)&emenwion 
ttw tbe requesaq Member bas not performed by tbe end of tbe relevam period sball be Iaten oniy by coDSeDSus. 
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2. Amendments to the provisions of this Anicle and to the provisions of the following Anicles 
shall take effect only upon accep~ by all Members: 

Anicle IX of this Agreement: 
Anicles I and II of GATT 1994: 
Anicle II: 1 of GATS: 
Anicle 4 of the Agreement on TRIPS. 

3. Amendments to provisions of this Agreement. or of the Multilateral Trade Agreements in 
Annexes lA and 1C, other than those listed in paragraphs 2 and 6, of a nature that would alter the 
rights and obligations of the Members, shall take effect for the Members that have accepted them upon 
acceptance by two thirds of the Members and thereafter for each other Member upon acceptance by 
it. The Ministerial Conference may decide by a three-fourths majority of the Members that any 
amendment made effective under this paragraph is of such a nature that any Member which bas not 
accepted it within a period specified by the Ministerial Conference in each case shall be free to withdraw 
from the WTO or to remain a Member with me consent of the Ministerial Conference. 

4. Amendments to provisions of this Agreement or of the Multilateral Trade Agreements in 
Annexes lA and lC. other than those listed in paragraphs 2 and 6, of a nature that would not alter 
the rights and obiigations of the Members, shall take effect for all Members upon acceptance by two 
thirds of the Members. 

5. Except as provided in paragraph 2 above, amendments to Parts I, II and ill of GATS and the 
respective annexes shall take effect for the Members that have accepted them upon acceptance by two 
thirds of the Members and thereafter for each Member upon acceptance by it. The Ministerial 
Conference may decide by a three-fourths majority of the Members that any amendment made effective 
under the preceding provision is of such a nature that any Member which has not accepted it within 
a period specified by the Ministerial Conference in each case shall be free co withdraw from the WTO 
or to remain a Member with the coosem of the Ministerial Confermce. Amendments to Parts IV, 
V and VI of GATS and the respective annexes shall take effect for all Members upon acceptance by 
two thirds of the Members. 

6. Notwithstanding the other provisions of this Anicle. amendments to the Agreement on TRIPS 
meeting the requirements of paragraph 2 of Anicle 71 thereof may be adopted by the Ministerial 
Conference without further formal acceptance process. 
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7. Any Member accepting an amendment to this Agreement or to a Multilateral Trade Agreement 
in Annex 1 shall deposit an iDsuumeDt of acc:eptm:e with the Director-General of the WTO within 
the period of acceprance specified by the Ministerial Conference. 

8. Any Member of the WTO may initiate a proposal co amend the provisions of the Multilateral 
Trade Agreenaa in Annaes 2 aud 3 by submiUiDg such proposal co the Ministerial Conference. 
The decision to approve amcmdmems to the Multilaleral Trade Agreement in Annex 2 shall be made 
by consensus and these ameDdments shall take effect for all Members upon approval by the Ministerial 
Conference. Decisioos to approve amendmems to the Multilateral. Trade Agreement in Annex 3 shall 
take effect for all Members upon approval by the Ministerial Confereoce. 

9. The Ministerial Conference, upon the request of the Members panies to a trade agreement, 
may decide exclusively by CODSeDSUS to add that apeemem to Annex 4. The Ministerial Conference, 
upon the request of the Members panies to a Plurilaleral Trade Agreement, may decide to delete that 
Agreement from ADnex 4. 
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10. Amendments to a Plurilateral Trade Agreement shall be governed by the provisions of that 
Agreement. 

Article XI 

OriginaL Membership 

l. The contracting panies to GATT 1947 as of the date of entry imo force of this Agreement, 
and the European Communities, which accept this Agreement and the Multilateral Trade Agreements 
and for which Schedules of Concessions and Commitments are annexed to GATT 1994 and for which 
Schedules of Specific Commitments are annexed toGA TS shall become original Members of the WTO. 

2. The least-developed cowmies recognized as such by the United Nations will only be required 
to undertake commitmems and concessions to the extent consistent with their individual development, 
financial and trade needs or their administrative and institutional capabilities. 

Anicie XII 

Accession 

l. Any State or separate customs territory possessing full autonomy in the conduct of its external 
commercial relations and of the other matters provided for in this Agreemem and the Multilateral Trade 
Agreements may accede to this Agreement, on terms to be agreed between it and the WTO. Such 
accession shall apply to this Agreement and the Multilateral Trade Agreements annexed thereto. 

2. Decisions on accession sball be taken by the Ministerial Coufetence. The Ministerial Conference 
shall approve the agreemem on the terms of accession by a two-thirds majority of the Members of 
the WTO. 

3. Accession to a Plurilateral Trade Agreement shall be governed by the provisions of that 
Agreement. 

AnicieXIH 

Non-Applietltion of Multiltzteral TrtJIU Agreemmts 
betweell Pturic:uliJr Mem/Jur 

1. This Agreement and the Multilateral Trade Agrcemems in Annexes 1 and 2 shall not apply 
as between any Member and any other Member if either of the Members, at the time either becomes 
a Member, does not consent to such application. 

2. Paragraph 1 may be invoked between original Members of the WTO which were contracting 
panies to GATT 1947 only where Article XXXV of that Agreement bad been invoked earlier and was 
effective as between those comracting parties at the time of entry into force for them of this Agreemem. 

3. Paragraph 1 shall apply between a Member· and anocber Member which bas acceded under 
Article XU only if the Member not conseming to the application bas so notified the Ministerial 
ConfereDcc before the approval of the agrem aem on the terms of accession by the Ministerial Coufeteuce. 
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4. The Ministerial Conference may review the operation of this Article in panicular cases at the 
request of any Member and make appmpriate recommendations. 

5. Non-application of a Plurilateral Trade Agreement between panies to that Agreement shall 
be governed by the provisions of that Agreement. 

AnicleXIV 

AccepttJnce, Entry into Force and Deposit 

l. This Agreement shall be open for acceptance, by signature or otherwise, by contracting panies 
to GATT 1947, and the European Communities, which are eligible to become original Members of 
the WTO in accordaDce with Anicle XI of this Agreement~ Such acceptance shall apply to this 
Agreement and the Multilateral Trade Agreemems annexed hemo. This Agreemem and the Multilateral 
Trade Agreemems annexed hereto shall enter into force on the date determined by Ministers in 
accordance with paragraph 3 of the Final Act Embodying the Results of the Uruguay Round of 
Multilateral Trade Negotiations and shall remain open for acceptance for a period of two years following 
that date unless the Ministers decide otherwise. An acceptance following the entry into force of this 
Agreement shall enter into force on the 30th day following the date of such acceptance. 

2. A Member which acceptS this Agreement after its entry into force shall implement those con
cessions and obligations in the Multilateral Trade Agreemems that are to be implemented over a period 
of time staning with the entry into force of this Agreement as if it had accepted this Agreement on 
the date of its entry into force. 
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3. Until the entry into force of this Agreement, the text of this Agreement and the Multilateral 
Trade Agreements shall be deposited with the Director-General to the CONTRACTING PARTIES 
to GATT 1947. The Diredor-Geaeral shall prompdy fumish.ac:ertified true copy of this Agreement 
and the Multilateral Trade Agreene'S~ m1 a nrcificarion of each K«{l"•nce tbereof, to each govemneot 
and the European Communities having accepted this Agreement. This Agreement and the Multilateral 
Trade Agreemems, and any amenctmems thereto, shall, upon the entry into force of this Agreement, 
be deposited with the Director-General of the WTO. 

4. The acceptance and entry into force of a Plurilateral Trade Agreement shall be governed by 
the provisions of tbal Agreemear, Such Agreeme111 aball be deposited with the Director-General to 
the CONTRACTING PARTIES to GATT 1947. Upon the entry into force of this Agreement, such 
Agreements shall be deposited with the Director-General of the WTO. 

A.nicle XV 

Withdmwal 

1. Any Member may withdraw from this Agreement. Such withdrawal shall apply both to this 
Agreement and the Multilateral Trade Agreements and shall take effect upon the expiration of six months 
from the date on which written notice of withdrawal is received by the Director-General of the WTO. 

2. Withdrawal from a Plurilateral Trade Agreement shall be governed by the provisions of that 
Agreement. 
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Anid~XVI 

Misc~Llan~ous Provisions 

1. Except as otherwise provided under this Agreement or the Multilateral Trade Agreemems, 
the WTO shall be guided by the decisions, procedures and customary practices followed by the 
CONTRACTING PARTIES to GATI 1947 and the bodies establisbai in the framework ofGATI 1947. 

2. To the extent practicable, the Secretariat of GATI 1947 shall become the Secretariat of the 
WTO. and the Director-General to the CONTRACTING PARTIES to GATI 1947, Until such time 
as the Ministerial Conference bas appointed a Director-General in accordance with paragraph 2 of 
Anicle VI of this Agreement. shall serve as Director-General of the WTO. 

3. In the event of a conflict between a provision of this Agreement and a provision of any of the 
Multilateral Trade Agreements. theprovisionofthisAgreememshallprevailtotheextentoftheconflict. 

4. Each Member shall ensure the conformity of its laws, regulations and administrative procedures 
with its obligations as provided in the annexed Agreemems. 

5. No reserVations may be made in respect of any provision of this Agreement. Reservations 
in respect of any of the provisions of the Multilateral Trade Agreemems may only be made to the extent 
provided for in those AgreementS. Reservations in respect of a provision of a Plurilateral Trade 
Agreement shall be governed by the provisions of that Agreement. 

6. This Agreement shall be registered in accordance with the provisions of Anicle 102 of the 
Chaner of the United Nations. 

DONE at Marrakesh this fifteemh day of April cme thousand nine hundred and niDety-four. 
in a single copy, in the Engli~ French md Spanish laaguages. each teXt being ambeotic. 

Explanatory Notes: 

The terms •c:oumry• or "COUIIIiea" auacliDdlisApeemaallllllbeMultillleal Trade Agreemeaa uetobeuadentooci 
to include any sepuare aaiUIIDI rariiDry Member of lbe WTO. 

In me cue of a sepuare CUIIOIDI terriiDry Member of tbe WTO, where an expression in this Apeanem and me 
Multilareral Trade Agreemeaa is qualified by me rerm "nlllional", sucb apreaioD sball be lad u penaiDiDI to tba cusroms 
territory. UDiesa Olbenrise specified. 
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.ANNEXlC 

AGREEMENT ON TRADE-RELATED ASPECTS OF 
INTELLECTUAL PROPERTY RIGHTS 

PART I GENERAL PROVISIONS AND BASIC PRINCIPLES 

1 5 1 

PART ll STANDARDS CONCERNING THE AVAILABILITY, SCOPE AND USE OF 
INTELLECTUAL PROPERTY RIGHTS 

1. Copyright and Related Rights 
2. Trademarks 
3. Geographical Indications 
4. Industrial Designs 
5. Patents 
6. Layout-Designs (Topographies) of Integrated Circuits 
7. Protection of Undisclosed Information 
8. Control of Anti-Competitive Practices in ContractUal Licences 

PART m ENFORCEMENT OF INTELLECI'UAL PROPERTY RIGHTS 

1. General Obligations 
2. Civil and Administrative Procedures and Remedies 
3. Provisional Measures 
4. Special Requirements Related to Border Measures 
S. Criminal Procedures 

PART IV ACQUISmON AND MAINTENANCE OF INTELLECTUAL PROPERTY RIGHTS 
AND RELATED IN'l"ER-PAR7E'SPROCEDURES 

PART V DISPUTE PREVENTION AND SE'ITLEMENT 

PART VI TRANSmONAL ARRANGEMENTS 

PART VU INSTITUTIONAL ARRANGEMENTS; FINAL PROVISIONS 
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AGREEMENT ON TRADE-RELATED ASPECTS OF 
INTELLECTUAL PROPERTY RIGHTS 

Members. 

Desiring to reduce distonions and impediments to international trade. and taking into account 
the need to promote effective and adequate protection of intellectual property rights. and to ensure 
that measures and procedures to enforce intellectual property rights do not themselves become barriers 
to legitimate trade; 

Recognizing, to this end, the need for new rules and disciplines concerning: 

(a) the applicability of the basic principles of GAIT 1994 and of relevant international 
intellectual property agreements or conventions; 

(b) the provision of adequate standards and principles concerning the availability, scope 
and use of trade-related intellectual property rights; 

( c l the provision of effective and appropriate means for the enforcement of trade-related 
intellectual property rights, taking into account differences in national legal systems: 

(d) the provision of effective and expeditious procedures for the multilateral prevention 
and settlement of disputes between governments; and 

(e) transitional arrangements aiming at the fullest participation in the results of the 
negotiations; 

Recognizing the need for a multilateral framework of principles. rules and disciplines dealing 
with international trade in counterfeit goods; 

Recognizing that intellectUal property rights are priVate rights; 

Recognizing the underlying public policy objectives of national systems for the protection of 
intellectual property, including developmental and technological objectives: 

Recognizing also the special needs of the least-developed coumry Members in respect of maximwn 
flexibility in the domestic implementation of laws and regulations in order to enable them to create 
a sound and viable technological base; 

Emphasizing the imponance of reducing tensions by reaching strengthened conunianents to 
resolve disputes on trade-related intellectual property issues through multilateral procedures; 

Desiring to establish a mutually supponive relationship between the WTO and the World 
Intellectual Property Organization (referred to in this Agreement as "WIPO") as well as other relevant 
international organizations; 

Hereby agree as follows: 
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PART I 

GENERAL PROVISIONS AND BASIC PRINCIPLES 

Anicle 1 

Na:ure and Scope of Obligations 
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1. Members shall give effect to the provisions of this Agreement. Members may, but shall not 
be obliged to, implement in their law more extensive protection than is required by this Agreement. 
provided that such protection does not contravene the provisions of this Agreement. Members shall 
be free to determine the appropriate method of implementing the provisions of this Agreement within 
their own legal system and practice. 

2. For the purposes of this Agreement. the term "intellectual property" refers to all categories 
of intellectual property that are the subject of Sections 1 through 7 of Pan n. 

3. Members shall accord the treaanem provided for in this Agreement to the nationals of other 
Members. 1 In respect of the relevant intellectual property right, the nationals of other Members shall 
be understood as those natural or legal persons that would meet the criteria for eligibility for protection 
provided for in the Paris Convention (1967), the Berne Convention (1971), the Rome Convention and 
the Treaty on Intellectual Propeny in Respect of Integrated Circuits, were all Members of the WTO 
members of those conventions. 2 Any Member availing itself of the possibilities provided in paragraph 3 
of Anicle 5 or paragraph 2 of Anicle 6 of the Rome Convention shall make a notification as foreseen 
in those provisions to the Council for Trade-Related Aspects of IntellectUal Propeny Rights (the "Council 
for TRIPS"). 

Anicle 2 

Intellectual Property Conventions 

1. In respect of Parts ll, ill and N of this Agreement, Members shall comply with Anicles 1 
through 12. and Anicle 19, of the Paris Convention (1967). 

2. Nothing in Parts I to IV of this Agreement sball derogate from existing obligations that Members 
may have to each other under the Paris Convention. the Berne Convention, the Rome Convention and 
the Treaty on Intellectual Property in Respect of lmegrated Circuits. 

1When "nationals" are referred to in this Agreement. tbey shall be deemed. in tbe case of a separate customs territory 
Member of tbe WTO, to mean persons, natural or legal, who are domiciled or who have a real and effective industnal or 
commercial establishment in tbat customs territory. 

2In tbis Agreement. "Paris Convention• refers to tbe Paris Convention for tbe Protection of Industrial Property; "Paris 
Convention ( 1967) • refers to tbe Stockholm Act of tbis Convention of 14 July 1967. "Berne Convention· refers to tbe Berne 
Convenuon for tbe Protection of Literary and Artistic Works: "Berne Convention (1971)" refers to tbe Paris Act of tbis 
Convention of 24 July 1971. "Rome Convention • refers to tbe International Convention for tbe Protection of Performers. 
Producers of Phonograms and Broadcastinl Oraanizations, adopted at Rome on 26 October 1961. "TreatY on Intellectual 
Property in Respect of Integrated Circuits • (IPIC Treat)') refers to tbe Treacy on Intellectual Property in Respect of Integrated 
Circuits, adopted at Washington on 26 May 1989. "WTO Agreement" refers to tbe Agreement Establishing the WTO. 
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Anicl~ 3 

Nationm TrNtmmr 

1. Each Member shall accord to the nationals of other Members treatment no less favourable than 
that it accords to its own nationals with regard to the protection3 of intellectual property, subject to 
the exceptions already provided in, respectively, the Paris Convention (1967), the Berne 
Convention ( 1971), the Rome Convention or the Treaty on Intellectual Property in Respect of Integrated 
Circuits. In respect of performers, producers of phonograms and broadcasting organizations. this 
obligation only applies in respect of the rights provided under this Agreement. Any Member availing 
itself of the possibilities provided in Article 6 of the Berne Convention (1971) or paragraph 1(b) of 
Article 16 of the Rome Convention shall make a notification as foreseen in those provisions to the 
Council for TRIPS. 

2. Members may avail themselves of the exceptions permitted under paragraph 1 in relation to 
judicial and administrative procedures, including the designation of an address for service or the 
appoinanent of an agent within the jurisdiction of a Member, only where such exceptions are necessary 
to secure compliance with laws and regulations which are not inconsistent with the provisions of this 
Agreement and where such practices are not applied in a manner which would constitute a disguised 
restriction on trade. 

Anicl~ 4 

Most-FfJliOured-Nation TreatrMnt 

With regard to the protection of intellectual property, any advantage, favour. privilege or 
immunity granted by a Member to the nationals of any other country shall be accorded immediately 
and unconditionally to the nationals of all other Members. Exempted from this obligation are any 
advantage, favour, privilege or immunity accorded by a Member: 

(a) deriving from international agreements on judicial assistance or law enforcement of 
a general nature and not panicularly confined to the protection of intellectual propeny; 

(b) granted in accordance with the provisions of the Berne Convention ( 1971) or the Rome 
Convention authorizing that the treatmem accorded be a function not of national 
trearmem but of the treatment accorded in another country; 

(c) in respect of the rights of performers, producers of phonograms and broadcasting 
organizations not provided under this Agreement; 

(d) deriving from international agreemems related to the protection of intellectual property 
which entered into force prior to the emry into force of the WTO Agreement, provided 
that such agreements are notified to the Council for TRIPS and do not constitute an 
arbitrary or unjustifiable discrimination against nationals of other Members. 

lFor the purposes of Articles 3 and 4. •proceaiou• sball include maaen affecting me availability. acquisition. scope. 
maimenance and enforcement of inreileclual property righiS as weU as those maaers affecting the use of intellectual property 
rights specificaUy addressed in this Agreement. 
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Anicle 5 

· M~liJleraJ AgreemDils on Acqui.silion or 
Maintentmee of Protection 
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The obligations under Anicles 3 and 4 do not apply to procedures provided in multilateral 
agreements concluded under the auspices of WIPO relating to the acquisition or maintenance of 
intellectual propeny rights. 

Anicle 6 

Exhau.stion 

For the purposes of dispute settlement under this Agreement, subject to the provisions of 
Anicles 3 and 4 nothing in this Agreement shall be used to address the issue of the exhaustion of 
intellectual propeny rights. 

Anicle 7 

Objectives 

The protection and enfortanem of inrellecrual propeny rigbls should contribute to the promotion 
of technological innovation and to the transfer and dissemi.Dation of technology, to the mutual advantage 
of producers and users of technological knowledge and in a DJaDDer conducive to social and economic 
welfare. and to a balance of rights and obligations. 

Article 8 

Principles 

1. Memben may, in formulatiDg or amending their laws and regulations. adopt measures necessary 
to protect public health and nutrition. and to promote the public interest in sectors of vital imponance 
to their socio-economic and technological development, provided that such measures are consistent 
with the provisions of this Agreement. 

2. Appropriate measures, provided that they are consistem with the provisions of this Agreement. 
may be Deeded to prevent the abuse of intellectUal propeny rigba by right holders or the reson to 
practices which unreuouably restrain trade or adversely affect the imematioDal transfer of technology. 
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SECTION 5: PATENTS 

A.nicle 27 

Patentable Subject Matter 

10 Subject to the provisions of paragraphs 2 and 3, patents shall be available for any inventions, 
whether products or processes, in all fields of technology, provided that they are new, involve an 
inventive step and are capable of industrial application.j Subject to paragraph 4 of Article 65, 
paragraph 8 of Article 70 and paragraph 3 of this Article, patents shall be available and patent rights 
enjoyable without discrimiDation as to the place of invention. tbe field of technology and whether products 
are imponed or locally produced. 

2. Members may exclude from patentability inventions, the prevention within their territory of 
the commercial exploitation of which is necessary to protect ordre public or morality, including to 
protect human, animal or plam life or health or to avoid serious prejudice to the environment, provided 
that such exclusion is not made merely because the exploitation is prohibited by their law. 

3 0 Memben may also exclude from puentability: 

(a) diagnostic, therapeutic and surgical methods for the treaanent of humans or animals; 

(b) plams and animals other than micro-organisms, and essentially biological processes 
for the productiqn of plants or animals other than non-biological and microbiological 
processes. However. Members shall provide for the protection of plant varieties either 
by patents or by an effective sui generis system or by any combination thereof. The 
provisions of this subparagraph shall be reviewed four years after the date of entry 
into force of the WTO Agreement. 

!For tbe purposes of this Article. tbe terms "inventive step" aDd "capable of industrial r . . be A--~ 
a Member to be synonymous widl cbe terms "noiHJbviOUS. • --~ • tuJ• . app ac::auon may ....,.,~~a~ by 

.... use respecavety 0 
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A.nicl~ 28 

Rights Conf~"ed 
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1. A patent shall confer on its owner the following exclusive rights: 

(a) where the subject matter of a puem is a product, to prevent third panies not having 
the owner's consent from the acts of: making, using, offering for sale, selling, or 
importint for these purposes that product; 

(b) where the subject matter of a patent is a process, to prevent third panies not having 
the owner's consem from the act of using the process, and from the actS of: using, 
offering for sale, selling, or importing for these purposes at least the product obtained 
directly by that process. 

2. Patent owners shall also have the right to assign, or transfer by succession. the patent and to 
conclude licensing contraCtS. 

A.nicl~ 29 

Conditions on Patent A.ppliCQIUS 

1. Members shall require that an applicam for a patent shall disclose the invention in a manner 
sufficiently clear aod complete for the invention to be carried out by a person skilled in the an and 
may require the applicam to indicate the best mode for carrying out the invention known to the inventor 
at the filing date or, where priority is claimed, at the priority date of the application. 

2. Members may require anapplicam for a puemto provide information concerning the applicam' s 
correspooding foreign applications aod grams. 

Arrick 30 

Exceptions to Rights ConjBr«i 

Members may provide limited exceptions to the exclusive rights conferred by a puent, provided 
that such exceptions do not unreasonably conflict with a nonnal exploiwion of the patent and do not 
unreasonably prejudice the legitimate interests of the puem owner, taking account of the legitimate 
interests of third panies. 

trhis rigbl. lite all Olber ripiS conferred UDder Ibis Aareemem in respec~ofdle use. sale. importation or Olber distribution 
of goods. is subject to dle provisions of Anx:le 6. 
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Article 31 

Other l./S! Without Authorization of the Right Holder 

Where the law of a Member allows for other use7 of the subject maner of a patent without 
the authorization of the right holder, including use by the government or third panies authorized by 
the government, the following provisions shall be respected: 

(a) authorization of such use shall be considered on its individual merits; 

(b) such use may only be permitted if, prior to such use, the proposed user has made efforts 
to obtain authorization from the right holder on reasonable conunercial tenns and 
conditions and that sucb efforts have not been successful within a reasonable period 
of time. This requiremem may be waived by a Member in the case of a national 
emergency or other circumstaDces of extreme urgency or in cases of public non
commercial use. In situations of national emergency or other circumstances of extreme 
urgency, the right holder shall, nevertheless, be notified as soon as reasonably 
practicable. In the case of public noll-COIDIDerCial use, where the government or 
contractor. without making a patent search, knows or has demonstrable grounds to 
know that a valid patent is or will be used by or for the government. the right holder 
shall be informed prompdy; 

(c) the scope and duration of such use shall be limited to the purpose for which it was 
authorized. and in the case of semi-conductor technology shall only be for public non
commercial use or to remedy a practice determined after judicial or administrative 
process to be ami-competitive; 

(d) such use shall be non-exclusive; 

(e) such use shall be non-assiguable, except with that pan of the enterprise or goodwill 
which enjoys such use; 

(f) any such use shall be authorized predominam!y for the supply of the domestic market 
of the Member authorizing such use; 

(g) authorization for such use shall be liable, subject to adequate protection of the legitimate 
interests of the persons so autborizecl, to be terminated if and when the circumstances 
which led to it cease to exist and are unlikely to recur. The competent authority shall 
have the authority to review, upon motivated request, the continued existellce of these 
circumsuDccs; 

(h) the right holder shall be paid adequate remameration in the circumstances of each case, 
taking into account the economic value of the authorization; 

(i) the legal validity of any decision relating to the authorization of such use shall be subject 
to judicial review or other indepeDdem review by a distinct higher authority in that 
Member; 

'"Other use• refen to use olber dwl dW aDowed UDder Anic1e 30. 
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(j) any decision relating to the remuneration provided in respect of such use shall be subject 
to judicial review or other independent review by a distinct higher authority in that 
Member; 

(k) Members are not obliged to apply the conditions set forth in subparagraphs (b) and (f) 
where such use is permined to remedy a practice determined after judicial or 
administrative process to be ami-competitive. The need to correct ami-competitive 
practices may be taken into account in determining the amount of remuneration in such 
cases. Competent authorities shall have the authority to refuse termination of 
authorization if and when the conditions which led to such authorization are likely to 
recur; 

(l) where such use is authorized to permit the exploitation of a patent ("the second patent") 
which c:anoot be exploited without infringing another patent ("the first patent"). the 
following additional cooditioos shall apply: 

(i) the invention claimed in the second patem shall involve an important technical 
advance of considerable economic signific:ance in relation to the invention 
cl.aimed in the first patent; 

(ii) the owner of the first patent shall be entided to a cross-licence on reasonable 
terms to use the invention claimed in the second patent; and 

(iii) the use authorized in respect of the first patent shall be non-assignable except 
with the assignment of the second patent. 

A.nicle 32 

RtvOCIJlion/Forjeiture 

An opportunity for judicial review of any decision to revoke or forfeit a patent shall be available. 

A.nicle 33 

Term of Protection 

The term of protection available shall not end before the expiration of a period of twenty years 
coumed from the filing dale.1 

'It is understood dw lbosc Members wbicb do not bave a system of origiDal grant may provide dw me term of protection 
sbaU be computed from me filina dare in me syaem of oriainal graDL 

1 59 
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SECTION 8: CONTROL OF ANTI-COMPETITIVE PRACTICES 
IN CONTRACfUAL UCENCES 

Articl~ 40 

1. Members agree that some licensing practices or conditions penaining to intellectual propeny 
rights which restrain competition may have adverse effects on trade and may impede the transfer and 
dissemination of technology. 

2. NOlbing in this Agreemem shall prevem Members from specifying in their legislation licensing 
practices or conditions that may in particular cases c:onstiatte an abuse of intellectual property rights 
having an adverse effect on competition in the relevant market. As provided above, a Member may 
adopt, consistently with the other provisions of this Agreement, appropriate measures to prevent or 
control such practices, which may include for example exclusive grantback conditions, conditions 
preventing challenges to validity and coercive package liceosillg, in the light of the relevam laws and 
regulations of that Member. 

3. Each Member shall enter. upon request, iDro consultations with any other Member which has 
cause to believe that an intellectual property right owner that is a national or domiciliary of the Member 
to which the request for consultations bas been addressed is UDdenakiDg practices in violation of the 
requesting Member's laws and regulations on the subject matter of this Section, and which wishes to 
secure compliance with such legislation. without prejudice to any action under the law and to the full 
freedom of an ultimate decision of either Member. The Member addressed shall accord full and 
sympathetic consideration to,llldshallafford adequareopportunityfor, consultations with the requesting 
Member, and shall cooperate through supply of publicly available non-confidential information of 
relevance to the matter in question IDd of other information available to the Member, subject to domestic 
law and to the conclusion of I!Jimlllly satisfaclory aareemems concerning the safeguarding of its 
confidentiality by the requestillg Member. 

4. A Member whose nationals or domiciliaries are subject to proceedings in another Member 
concerning alleged violation of that other Member's laws IDd regulations on the subject maaer of this 
Section shall. upon request, be granted an opponunity for consultations by the other Member under 
the same conditions as those foreseen in paragraph 3. 
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PART ill 

ENFORCEMENT OF INTELLECTUAL PROPERTY RIGHTS 

SECTION 1: GENERAL OBLIGATIONS 

Anicle 41 

1 6 1 

1. Members shall ensure that enforcement procedures as specified in this Pan are available under 
their law so as to permit effective action against any act of infringement of intellectual propeny rights 
covered by this Agreement. including expeditious remedies to prevent infringements and remedies which 
constitute a deterreDl to further infringements. These procedures shall be applied in such a manner 
as to avoid the creation of barriers to legitimate trade and to provide for safeguards against their abuse. 

2. Procedures concerning the enforcement of intellectual property rights shall be fair and equitable. 
They shall not be unnecessarily complicued or costly, or entail unreasonable time-limits or unwarranted 
delays. 

3. Decisions on the merits of a case shall preferably be in writing and reasoned. They shall be 
made available at least to the parties to the proc«ding without undue delay. Decisions on the merits 
of a case shall be based only on evidence in respect of which parties were offered the opponunity to 
be heard. 

4. Parties to a proceeding shall have an opponunity for review by a judicial authority of final 
administrative decisions and, subject to jurisdictional provisions in a Member's law concerning the 
imponance of a case. of at least the legal aspec11 of initial judicial decisions on the merits of a case. 
However. there shall be no obligation to provide an opponunity for review of acquiuals in criminal 
cases. 

S. It is uoderstood that this Pan does not create any obligation to put in place a judicial system 
for tbe eufoR:emem of imellecrual pmpeny rigbls disdD:t from lbal for tbe eaforcanem of law in geueral. 
nor does it affect the capacity of Members to enforce their law in geueral. Nothing in this Pan creates 
any obligation with respect to tbe disuibulion of resources as belweeD euforcemem of i.mellec::mal property 
rights and the enfon:emem of law in general. 
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SECTION 2: CML AND ADMINISTRATIVE PROCEDURES AND REMEDIES 

Anicl~ 42 

Fair and Equitable Procedures 

Members shall make available to right holders11 civil judicial procedures concerning the 
enforcement of any intellectual property right covered by this Agreement. Defendants shall have the 
right to written notice which is timely and contains sufficient detail, including the basis of the claims. 
Parties shall be allowed to be represented by independent legal counsel. and procedures shall not impose 
overly burdensome requirements concerning mandatory personal appearances. All parties to such 
procedures shall be duly entitled to substantiate their claims and to present all relevant evidence. The 
procedure shall provide a means to identify and protect confidential information, unless this would 
be contrary to existing constitutional requirements. 

Anicl~ 43 

Evidenc~ 

1. The judicial authorities shall have the authority, where a pany has presented reasonably available 
evidence sufficient to support its claims and has specified evidence relevant to substantiation of its claims 
which lies in the control of the opposing party, to order that this evidence be produced by the opposing 
party, subject in appropriate cases to conditions which ensure the protection of confidential information. 

2. In cases in which a party to a proceeding volumarily and without good reason refuses access 
to. or otherwise does not provide necessary information within a reasonable period. or significantly 
impedes a procedure relating to an enforcement action, a Member may accord judicial authorities the 
authority to make preliminary and final determinations, affirmative or negative. on the basis of the 
information presented to them, including the complaint or the allegation presented by the party adversely 
affected by the denial of access to information. subject to providing the parties an opportUnity to be 
heard on the allegations or evidence. 

Anicl~ 44 

Injunctions 

1. The judicial authorities shall have the authority to order a party to desist from an infringement, 
int~r alia to prevent the entry into the channels of commen:e in their jurisdiction of imported goods 
that involve the infringement of an imellectual property right, immediately after customs clearance 
of such goods. Members are not obliged to accord such ambority in respect of protected subject matter 
acquired or ordered by a person prior to knowing or having reasonable grounds to know that dealing 
in such subject matter would entail the infringement of an intellectual property right. 

2. Notwithstanding the other provisions of this Part and provided that the provisions of Part U 
specifically addressing use by govemmems, or by third parties authorized by a government. without 
the authorization of the right holder are complied with, Members may limit the remedies available 
against such use to payment of remuneration in accordance with subparagraph (h) of Anicle 31. In 

11For the purpose of this Part. lbe term • right bolder" includes federaaoas and associations having legal saanding ro assen 
such rigins. 
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other cases, the remedies under this Pan shall apply or. where these remedies are inconsistent with 
a Member's law. declaratOry judgments and adequate compensation shall be available. 

Anicie 45 

Damages 

1. The judicial authorities shall have the authority to order the infringer to pay the right holder 
damages adequate to compensate for the injury the right holder has suffered because of an infringement 
of that person's intellectual property right by an infringer who knowingly, or with reasonable grounds 
to know, engaged in infringing activity. 

2. The judicial authorities shall also have the authority to order the infringer to pay the right holder 
expenses, which may includeappropriateaaomey's fees. Inappropriate cases, Members may authorize 
the judicial authorities to order recovery of profits andlor payment of pre-established damages even 
where the infringer did not knowingly, or with reasonable grounds to know. engage in infringing activity. 

Anicie 46 

Other Remedies 

In order to create an effective deterrent to infringement, the judicial authorities shall have the 
authority to order that goods that they have found to be infringing be, without compensation of any 
son, disposed of outside the channels of commerce in such a manner as to avoid any harm caused to 
the right holder. or, unless this would be contrary to existing constitutional requirements. destroyed. 
The judicial authorities shall also have the awhority to order that materials and implements the 
predominant use of which bas been in the creation of the infringing goods be, without compensation 
of any son, disposed of outside the channels of commerce in such a manner as to minimize the risks 
of further infringemems. In considering such requestS, the need for proponionality between the 
seriousness of the infringement and the remedies ordered as well as the interests of third parties shall 
be taken into account. In regard to counterfeit trademark goods, the simple removal of the trademark 
unlawfully affixed shall not be sufficient, other than in exceptional cases, to permit release of the goods 
into the channels of commerce. 

Anicle 47 

Right of lnformtltion 

Members may provide that the judicial authorities shall have the awhority, unless this would 
be out of proponion to the seriousness of the infringement. to order the infringer to inform the right 
holder of the identity of third perscms involved in the production and distribution of the infringing goods 
or services and of their channets of distribution. 

1 6 3 
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Aniclt 48 

lndtmnijication of tht Defendtml 

1. The judicial authorities shall have the authority to order a party at whose request measures 
were taken and who has abused enforcement procedures to provide to a party wrongfully enjoined 
or restrained adequate compensation for the injury suffered because of such abuse. The judicial 
authorities shall also have the authority to order the applicant to pay the defendant expenses, which 
may include appropriate attorney's fees. 

2. In respect of the administration of any law pertaiDing to the protection or enforcement of 
intellectUal property rights, Members shall only exempt bod1 public authorities and officials from liability 
to appropriate remedial measures where actions are taken or intended in good faith in the course of 
the administration of that law. 

Aniclt 49 

Adminisuativt Procetbues 

To the extent that any civil remedy can be ordered as a result of administrative procedures 
on the merits of a case, such procedures shall conform to principles equivalent in substanCe to those 
set forth in this Section. 

SECTION 3: PROVISIONAL MEASURES 

Aniclt 50 

1. The judicial authorities shall have the authority to order prompt and effective provisional 
measures: 

(a) to prevent an infringement of any imellecmal propeny right from occurring. and in 
particular to prevent the emry imo the channels of COIDIIIerCe in their jurisdiction of 
goods. includiDg imponed goods i11111M!di•rely after customs clearance; 

(b) to preserve relevant evidence in regard to the alleged infringement. 

2. The judicial audlorilies sball have the ambority to adopt provisional measures inoudi'tJ alttra 
pant where appropriate. in panic:ular where any delay is likely to cause irreparable barm to the right 
holder, or where there is a demonstrable risk of evidence being destroyed. 

3. The judicial amborities sball bave tbe IUibority to require tbe applicam to provide any reasouably 
available evidence in order to satisfy themselves with a sufficiem degree of certainly that the applicant 
is the right holder and that the applicant's right is being infringed or that such infringement is imminent, 
and to order the applicant to provide a security or equivalent IISSUI'IDCe sufficient to protect the defendant 
aud to prevent abuse. 

4. Where provisional measures have been adopted innudittl alttra ptlTit, the parties affected shall 
be given notice, without delay after the execution of the measures at the latest. A review, including 
a right to be heard, shall take place upon request of the defeadam with a view to deciding. within a 
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reasonable period after the notification of the measures, whether these measures shall be modified. 
revoked or confinned. 
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5. The applicant may be required to supply other information necessary for the identification of 
the goods concerned by the authority that will execute the provisional measures. 

6. Without prejudice to paragraph 4, provisional measures taken on the basis of paragraphs 1 
and 2 shall, upon request by the defendant. be revoked or otherwise cease to have effect. if proceedings 
leading to a decision on the merits of the case are not initiated within a reasonable period. to be 
determined by the judicial authority ordering the measures where a Member's law so permits or. in 
the absence of such a determination, not to exceed 20 working days or 31 calendar days, whichever 
is the longer. 

7. Where the provisional measures are revoked or where they lapse due to any act or omission 
by the applicant, or where it is subsequently found that there bas been no infringement or threat of 
infringement of an intellectUal property right, the judicial authorities shall have the authority to order 
the applicant, upon request of the defendant, to provide the defendant appropriate compensation for 
any injury caused by these measures. 

8. To the extent that any provisional measure can be ordered as a result of administrative 
procedures. such procedures shall confonn to principles equivalent in substance to those set forth in 
this Section. 

SECTION 4: SPECIAL REQUIREMENTS RELATED TO BORDER MEASURES12 

Article 51 

Suspension of Relt!tiSe by Customs Authorities 

Members sball. in conformity with the provisions set out below, adopt procedures13 to enable 
a right holder. who has valid grounds for suspecting that the importation of counterfeit trademark or 
pirated copyright goods14 may take place, to lodge an application in writing with competent authorities. 
administrative or judicial, for the suspeusion by the customs authorities of the release into free circulation 
of such goods. Members may enable such an application to be made in respect of goods wbicb involve 
other infringements of intellectUal property rights, provided that the requirements of this Section are 

'lWba a Mmlber 1111 disn•••led a-••itdly d COIII'all over...,...... at &oods ICIOSS is border will IIIDiber Member 
wilb wbicb it fora pan of a cmiDIIII1111ioa. il sball DOC be reqairell to apply lbe provisioas of this SectioD a1 dial border. 

13Il is UDdentaod dlallbere sball be oo obliprioa to apply sucb procedures to impons of aoods put on lbe market in 
anolber cowury by or wilb lbe COIIIela of lbe riabt bolder, or to aooda iD ll'lllliL 

'4for lbe purposes of tbis Aareemem: 

(a) •c:oumerfeilll'ademart aooc~s· sbaU _...any tCJOds, iDclalliq pacbtiDI, bearing wilbouc audlorizalion 
a ll'ldemart wbicb is ideDiica' to lbe a:ademlrt validly rqislered in respect of sucb aoocls. or which 
canDOt be distiqujsbed in ils es..,..l upec:a from sucb a ll'ldemart. and which dlereby infringes dle 
ripls of lbe owner of lbe ll'ldcalart in quesliDn under lbe law of lbe cowury of imporwion: 

(b) •pnled c:opyript aooc~s· sbaU _...any aooc1s wbicb are copies made wilbout the CODSeDl of the riabt 
holder or penon duly audlorized by dle riPt bolder in lbe counuy of produc:tioa and wbicb are made 
direcdy or iadirecdy from ananicle where die lllatiq of dial copy would have constiluled an infringement 
of a copyript or a relaled riabt under dle law of dle cowury of importation. 
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met. Members may also provide for corresponding p~ corK:eming the suspension by the custOms 
authorities of the release of infringing goods destined for exponation from their territories. 

Article 52 

Application 

Any right holder initiating the procedures under ArticleS 1 shall be required to provide adequate 
evidence to satisfy the competem authorities that, under the laws of the country of imponation, there 
is prima fade an infringement of the right holder's imellectual propeny right and to supply a sufficiently 
detailed description of the goods to make them readily recognizable by the customs authorities. The 
competent authorities shall inform the applicant within a reasonable period whether they have accepted 
the application and, where determined by the competent authorities, the period for which the customs 
authorities will take action. 

Article 53 

Security or Equivalent Assurance 

1. The competent authorities shall have the authority to require an applicant to provide a security 
or equivalent assurance sufficient to protect the defendant and the competem authorities and to prevent 
abuse. Such security or equivalem assurance shall not unreasonably deter recourse to these procedures. 

2. Where pursuam to an application under this Section the release of goods involving industrial 
designs, patents, layout-designs or undisclosed information into free circulation has been suspended 
by customs authorities on the basis of a decision other than by a judicial or other independent authority, 
and the period provided for in Article 55 has expired without the granting of provisional relief by the 
duly empowered authority, and provided that all other conditions for imponation have been complied 
with. the owner, importer, or consignee of such goods shall be emided to their release on the posting 
of a security in an amount sufficient to protect the right bolder for any infringement. Payment of such 
security shall not prejudice any other remedy available to the right holder. it being UDdemood that 
the security shall be released if the right bolder fails to pursue the right of action within a reasonable 
period of time. 

Article 54 

Notice of Suspension 

The importer and the applicant shall be prompdy notified of the suspension of the release of 
goods according to Article S 1. 
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Anicie 55 

Duration of SILSpouion 

If. within a period not exceeding 10 working days after the applicant has been served notice 
of the suspension, the customs authorities have not been informed that proceedings leading to a decision 
on the merits of the case have been initiated by a pany other than the defendant, or that the duly 
empowered authority has taken provisional measures prolonging the suspension of the release of the 
goods, the goods shall be released, provided that all other conditions for importation or exportation 
have been complied with; in appropriate cases, this time-limit may be extended by another 10 working 
days. If proceedings leading to a decision on the merits of the case have been initiated, a review. 
including a right to be heard, shall take place upon request of the defendant with a view to deciding, 
within a reasonable period, whether these measures shall be modified, revoked or confirmed. 
Notwithstanding the above, where the suspension of the release of goods is carried out or continued 
in accordance with a provisional judicial measure. the provisions of paragraph 6 of Article 50 shall 
apply. 

Anicle 56 

Indemnification of the lmponer 
and of the Owner of the Goods 

Relevant authorities shall have the authority to order the applicant to pay the imponer, the 
consignee and the owner of the goods appropriate compensation for any injury caused to them through 
the wrongful detention of goods or through the detention of goods released pursuant to Article 55. 

Article 57 

Right of Inspection and Information 

Without prejudice to the protection of confidential information. Members shall provide the 
competem authorities the authority to give the right holder sufficiem opponunity to have any goods 
detained by the customs authorities inspected in order to substantiate the right holder's claims. The 
competent authorities sball also bave authority to give the imponer an equivalem opponunity to have 
any such goods inspecred. Where a positive determination has been made on the merits of a case, 
Members may provide the comperem authorities the authority to inform the right holder of the names 
and addresses of the consignor. the imponer and the consignee and of the quantity of the goods in 
question. 

Article 58 

Ex Officio Action 

Where Members require competent authorities to act upon their own initiative and to suspend 
the release of goods in respect of which they have acquired primD facie evidence that an intellectUal 
property right is being infringed: 

(a) the competent authorities may at any time seek from the right holder any information 
that may assist them to exercise these powers; 
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(b) the imponer and the right holder shall be promptly notified of the suspension. Where 
the imponer has lodged an appeal against the suspension with the competem authorities. 
the suspension sball be subject to the conditions,I'IIUltJtis 11Ullll1ldis, set out at Anicle 55: 

(c) Members shall only exempt both public authorities and officials from liability to 
appropriate remedial measures where actions are taken or intended in good faith. 

Anicle 59 

Remedies 

Without prejudice to other rights of action open to the right holder and subject to the right 
of the defendam to seek review by a judicial authority, competent authorities shall have the authority 
to order the destrUCtion or disposal of infringing goods in accordance with the principles set out in 
Anicle 46. In regard to counterfeit trademark goods. the authorities shall not allow the re-exponation 
of the infringing goods in an unaltered state or subject them to a different customs procedure, other 
than in exceptional circumstances. 

Anicle 60 

De Minimis lmpons 

Members may exclude from the application of the above provisions small quantities of goods 
of a non-commercial namre contained in travellers' personal luggage or sent in small consignments. 

SEcriON 5: CRIMINAL PROCEDURES 

Anicle 61 

Members sball provide for crimiDal procedures and peaalties to be applied at least in cases 
of wilful trademark coumerfeiting or copyright piracy on a COIDIDerCial scale. Remedies available shall 
include imprisonment aDd/or monetary fiDes sufticiem to provide a deterrent. consistemly with the 
level of penalties applied for crimes of acorrespcmding gravity. In appropriate cases. remedies available 
sball also iDclude the seizure, forfeiture aDd destruction of the infringing goods and of any materials 
aDd implemeurs the predomiDaDt use of which has been in the commission of the offence. Members 
may provide for crimiDal procedures aDd peualties to be applied in other cases of infringement of 
imellectual property ris~Us. in particular where they are c:mmniued wilfully aDd on a commercial scale. 
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PART IV 

ACQUISmON AND MAINTENANCE OF INTELLECTUAL PROPERTY 
RIGHTS AND RELATED INTER-PARTES PROCEDURES 

Article 62 
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l. Members may require. as a condition of the acquisition or maimenance of the intellectUal propeny 
rights provided for under Sections 2 through 6 of Pan II. compliance with reasonable procedures and 
formalities. Such procedures and formalities shall be consistent with the provisions of this Agreement. 

2. Where the acquisition of an intellectual propeny right is subject to the right being granted or 
registered. Members shall ensure that the procedures for gram or registration. subject to compliance 
with the substantive conditions for acquisition of the right. permit the granting or registration of the 
right within a reasonable period of time so as to avoid unwarranted cunailment of the period of 
protection. 

3. Anicle 4 of the Paris Convention (1967) shall apply mutatis mutandis to service marks. 

4. Procedures concerning the acquisition or maintenance of intellectual propeny rights and. where 
a Member's law provides for such procedures. administrative revocation and inrer panes procedures 
such as opposition. revocation and cancellation. shall be governed by the general principles set out 
in paragraphs 2 and 3 of Anicle 41. 

5. Final administrative decisions in any of the procedures referred to under paragraph 4 shall 
be subject to review by a judicial or quasi-judicial authority. However. there shall be no obligation 
to provide an opponunity for such review of decisions in cases of unsuccessful opposition or 
administrative revocation. provided that the grounds for such procedures can be the subject of invalidation 
procedures. 

PARTV 

DISPUTE PREVENTION AND SETTLEMENT 

Article 63 

1. Laws and regulations, and final judicial decisions and administrative rulings of general 
application. made effective by a Member pertaining to the subject matter of this Agreement (the 
availability, scope. acquisition. enforcement and prevention of the abuse of intellectual property rights) 
shall be published. or where such publication is not practicable made publicly available. in a national 
language, in such a manner as to enable goveumaems and right holders to become acquainted with 
them. Agreemems concerning the subject matter of this Agreement which are in force between the 
government or a governmental agency of a Member and the government or a governmental agency 
of another Member shall also be published. 

2. Members shall notify the laws and regulations referred to in paragraph 1 to the Council for 
TRIPS in order to assist that Council in its review of the operation of this Agreement. The Council 
shall anempt to minimize the burden on Members in carrying out this obligation and may decide to 
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waive the obligation to notify such laws and regulations directly to the Council if consulwions with 
WIPO on the establishment of a common register containing these laws and regulations are successful. 
The Council shall also consider in this connection any action required regarding notifications pursuant 
to the obligations under this Agreement stemming from the provisions of Anicle 6ter of the Paris 
Convention (1967). 

3. Each Member shall be prepared to supply, in response to a written request from anodler Member. 
infonnation of the son referred to in paragraph 1. A Member, having reason to believe that a specific 
judicial decision or administrative ruling or bilateral agreement in the area of intellectual propeny rights 
affects its rights under this Agreement, may also request in writing to be given access to or be infonned 
in sufficient detail of such specific judicial decisions or administrative rulings or bilateral agreements. 

4. Nothing in paragraphs 1, 2 and 3 shall require Members to disclose confidential information 
which would impede law enforcement or otherwise be contrary to the public interest or would prejudice 
the legitimate conunercial interests of particular enterprises, public or private. 

Anicle 64 

Dispute Settlemeru 

1. The provisions of Anicles XXll and x:xm of GA 'IT 1994 as elaborated and applied by the 
Dispute Settlement Understanding shall apply to consulwions and the settlement of disputes under 
this Agreement except as otherwise specifically provided herein. 

2. Subparagraphs 1(b) and l(c) of Anicle x:xm ofGA'IT 1994 shall not apply to the settlement 
of disputes under this Agreement for a period of five years from the date of entry into force of the 
WTO Agreement. 

3. During the time period referred to in paragraph 2, the Council for TRIPS shall examine the 
scope and modalities for complaints of the type provided for under subparagraphs 1 (b) and 1 (c) of 
Anicle x:xm of GA 'IT 1994 made pursuam to this Agreement, and submit its recommenctarions to 
the Ministerial Conference for approval. Any decision of the Ministerial Conference to approve such 
recommendations or to extend the period in paragraph 2 shall be made only by consensus. and approved 
recommendations shall be effective for all Members without further formal acceptance process. 

PART VI 

TRANSmONAL ARRANGEMENTS 

Article 65 

TransitioMl Arrangemmu 

1. Subject to the provisions of paragraphs 2, 3 and 4, no Member shall be obliged to apply the 
provisions of this Agreement before the expiry of a general period of one year following the date of 
entry into force of the WTO Agreement. 

2. A developing coumry Member is entitled to delay for a further period of four years the date 
of application, as defined in paragraph 1, of the provisions of this Agreement other than Anicles 3. 
4 and 5. 
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3. Any other Member which is in the process of transformation from a centrally-planned imo 
a market. free-emerprise economy and which iS undenaking strucrural reform of its intellectual propeny 
system and facing special prob~ in the preparation and implementation of intellectual propeny laws 
and regulations. may also benefit from a period of delay as foreseen in paragraph 2. 

4. To the extent that a developing country Member is obliged by this Agreemem to extend product 
patent protection to areas of technology not so protectable in its territory on the general date of 
application of this Agreemem for that Member. as defined in paragraph 2. it may delay the application 
of the provisions on product patents of Section S of Part II to such areas of technology for an additional 
period of five years. 

5. A Member availing itself of a transitional period under paragraphs 1. 2. 3 or 4 shall ensure 
that any changes in its laws, regulations and practice made during that period do not result in a lesser 
degree of consistency with the provisions of this Agreement. 

Anicle 66 

Least-Developed Country Members 

1. In view of the special needs and requirements of least-developed country Members. their 
economic, financial and administrative constraints, and their need for flexibility to create a viable 
technological base, such Members shall not be required to apply the provisions of this Agreement. 
other than Anicles 3. 4 and 5. for a period of 10 years from the date of application as defined under 
paragraph 1 of Anicle 65. The Council for TRIPS shall, upon duly motivated request by a least
developed country Member, accord extensions of this period. 

2. Developed country Members shall provide incentives to emerprises and institutions in their 
territories for the purpose of promoting and encouraging technology transfer to least-developed country 
Members in order to enable them to create a sound and viable technological base. 

Artide 67 

Techniall Cooperation 

In order to facilitate the implemenwion of this Agreement, developed country Members shall 
provide, on request and on mutUally agreed terms and conditions, technical and financial cooperation 
in favour of developing and least-developedcounuy Members. Such cooperation shall include assistanc:e 
in the preparation of laws and regulations on the prcuction and enforcement of intellectual property 
rights as well as on the prevention of their abuse, and shall include suppon regarding the establishmem 
or reinforcement of domestic offices and agencies relevant to these matters, including the training of 
personnel. 

1 7 1 
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PARTVU 

INSTITUTI~NAL ARRANGEMENTS; FINAL PROVISIONS 

Anicle 68 

Council for Trode-ReliJttd Aspects of 
Imellectrllll Property Rights 

The Council for TRIPS shall monitor the operation of this Agreement and. in panicular. 
Members' compliance with their obligatioos hereunder, aDd shall afford Members the opponunity of 
consulting on matters relating to the trade-related aspedS of intellectual property rights. It shall carry 
out such other responsibilities as assigoed to it by the Members, aDd it shall, in panicular, provide 
any assistance requested by them in the c:omm of dispute seulemem procedures. In carrying out its 
functions. the Council for TRIPS may consult with aDd seek information from any source it deems 
appropriate. In consultation with WIPO, the Council shall seek to establish, within one year of its 
first meeting, appropriate amngemems for cooperation with bodies of that Organization. 

Anicle 69 

111lerntltio111ll Cooperation 

Members agree to cooperate with each other with a view to eliminating international trade in 
goods infringing intellectual property rights. For this purpose, they shall establish and notify comact 
points in their administrations and be ready to exchange information on trade in infringing goods. 
They shall. in panicular. promote the exchange of information aDd cooperation between customs 
authorities with regard to trade in coumerfeit trademark goods aDd pirated copyright goods. 

Anicle7D 

Protection of Existing Subject Mtltlu 

1. This Agreemem does DOt give rise to obligalioain respect of acts which occurred before the 
date of applicalion of the Agreement for the Member in question. 

2. Except as otherwise provided for in this Agreernalr,.this Agreement gives rise to obligations 
in respect of all subject matter existina at the date of applic:llicm of this Agreement for * Member 
in question. llld wbich is protecrecl in tbat Member on the said date, or which meers or comes 
subsequeady to meet tbe criteria for prorecticnumder the tams.ofthis Agreement. In respect of this 
paragraph aDd parapapbs 3 aud 4, _c:opyrigbl obliprions with respect to existiDg works sball. be solely 
clerermiDed under Article 18 of tbe Heme Convear:ion ( 1971), aud obliplioas with respect to the rights 
of producers of phonograms aud perfmmers in existing phoDognms shall be determined solely under 
~"ticle 18 of the Berne Convemion ( 1971) as made applicable under paragraph 6 of Article 14 of this 
Agreemem. 

3. There shall be no obligation to restore protection to subject matter which on the date of 
application of this Agreemem for the Member in question has fallen into the public domain. 

4. In respect of any acts in respect of specific objects embodying protected subject matter which 
become infringing under the terms of legislalion in confonDily with this Asreemem. and which were 
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cormnenced. or in respect of which a significant investment was made, before the date of acceptance 
of the WTO Agreement by that Member. any Member may provide for a limitation of the remedies 
available to the right holder aS- to the continued performance of such acts after the date of application 
of this Agreemem for that Member. In such cases the Member shall, however. at least provide for 
the payment of equitable remuneration. 

5. A Member is not obliged to apply the provisions of Article 11 and of paragraph 4 of Anicle 14 
with respect to originals or copies purchased prior to the date of application of this Agreement for 
that Member. 

6. Members shall not be required to apply Article 31, or the requirement in paragraph 1 of 
Anicle 27 that patent rights shall be enjoyable without discrimination as to the field of technology, 
to use without the authorization of the right holder where authorization for such use was granted by 
the govermnem before the date this Agreement became known. 

7. In the case of intellectual property rights for which protection is conditional upon registration. 
applications for protection which are pending on the dale of application of this Agreement for the Member 
in question shall be permitted to be amended to claim any enhanced protection provided under the 
provisions of this Agreemem. Such amendments shall not include new maner. 

8. Where a Member does not make available as of the date of entry into force of the WTO 
Agreement patent protection for phannaceutical and agricultural chemical products commensurate with 
its obligations under Article 27, that Member shall: 

(a) notwithstanding the provisions of Pan VI, provide as from the date of entry into force 
of the WTO Agreement a means by which applications for patents for such inventions 
can be filed; 

(b) apply to these applications. as of the date of application of this Agreement. the criteria 
for patentability as laid down in this Agreement as if those criteria were being applied 
on the date of filing in that Member or. where priority is available and claimed, the 
priority date of the application; and 

(c) provide patent protection in accordance with this Agreement as from the grant of the 
patent and for the remaindet of the patent term. coumed from the filing date in 
accordmcc with Article 33 of this Agreement. for those of these applications that meet 
the criteria for protection referred to in subparagraph (b). 

9. Where a product is the subject of a patent application in a Member in accordance with 
paragraph 8(a). exclusive marketing rights shall be granted. notwithstanding the provisions of Pan VI, 
for a period of five years after obtaining marketing approval in that Member or umil a product patent 
is granted or rejected in that Member. whichever period is shoner. provided that. subsequent to the 
entry into force of the WTO Agremar; a parem application has been filed and a patent granted for 
that product in another Member and marketing approval obtained in such other Member. 

Article 71 

1. The Council for TRIPS shall review the implementation of this Agreemem after the expiration 
of the transitional period referred to in paragraph 2 of Anicle 65. The Council shall, having regard 
to the experieuce gained in its implemenradon. review it two years after that date, and at identical 
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intervals thereafter. The Council may also undertake reviews in the light of any relevant new 
developments which might warrant modification or amendment of this Agreement . 

. 
2. Amendments merely serving the purpose of adjusting to higher levels of protection of imellectual 
property rights achieved. and in force. in other multilateral agreements and accepted under those 
agreements by all Members of the WTO may be referred to the Ministerial Conference for action in 
accordance with paragraph 6 of Anicle X of the WTO Agreemem on the basis of a consensus proposal 
from the Council for TRIPS. 

Arricl~ 72 

Reservations may not be entered in respect of any of the provisions of this Agreement without 
the consent of the other Members. 

Arricl~ 73 

S~curiry Exceprions 

Nothing in this Agreemem shall be construed: 

(a) to require a Member to furnish any information the disclosure of which it considers 
contrary to its essential security interests; or 

(b) to prevent a Member from taking any action which it considers necessary for the 
protection of its essential security interests; 

(i) relating to fissionable materials or the materials from which they are derived; 

(ii) relating to the traffic in arms. ammunition and implements of war and to such 
traffic in other goods aDd marerials as is carried on directly or indirectly for 
the purpose of supplying a military establishment; 

(iii) taken in time of war or other emergency in intemational relations: or 

(c) to prevent a Member from taking any action in pursuance of its obligations under the 
United Nations Charter for the maimenance of imemational peace and security. 

[End of document] 


