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INTERNATIONAL UNION FOR THE PROTECTION OF NEW VARIETIES OF PLANTS

GENEVA

ADMINISTRATIVE AND LEGAL COMMITTEE

Thirty-fourth Session
Geneva, November 7 and 8, 1994

THE TRIPS AGREEMENT AND PLANT VARIETY PROTECTION

Document prepared by the Office of the Union

I. Substantive Questions Concerning the Protection of Plant Varieties

1. The Final Act Embodying the Results of the Uruguay Round of Multilateral
Trade Negotiations--conducted among the Contracting Parties of the General
Agreement on Tariffs and Trade (GATT)--was adopted in Marrakesh on. April 15,
1994,

2. The Final Act of Marrakesh contains an Agreement Establishing the World
Trade Organization (hereinafter referred to as 'the WTIO Agreement'" and "the
WIO," respectively). It also contains an Agreement on Trade-Related Aspects
of Intellectual Property Rights (hereinafter referred to as '"the TRIPS Agree-
ment"). The texts of the WTO0 Agreement and relevant sections of the TRIPS
Agreement are contained in the Annex to this document. The TRIPS Agreement is
an integral part of the WTO Agreement, binding on all members of the WTO (see
WIO Agreement, Article II, paragraph 2).

3. Part I of the TRIPS Agreement contains General Provisions and Basic Prin-
ciples and in paragraph 2 of its Article 1 establishes that the expression
"intellectual property" for the purposes of the Agreement refers '"to all cate-
gories of intellectual property that are the subject of Sections 1 through 7
of Part II [of the Agreement].” The subjects of Sections 1 to 7 of Part II
are, respectively, copyright and related rights, trademarks, geographical
indications, industrial designs, patents, layout-designs (topographies) of
integrated circuits, and the protection of undisclosed information. There is
no section dealing with plant variety protection.
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4. Section 5 of the Agreement relates to patents. Its Article 27, para-
graph 1, provides that "... patents shall be available for any inventions,
whether products or processes, in all fields of technology ..." However,
paragraph 3 of Article 27 provides that Members of the WIO "may ... exclude
from patentability:

"(a) e

"(b) plants and animals other than microorganisms, and essentially
biological processes for the production of plants or animals
other than non-biological and microbiological processes.
However, Members shall provide for the protection of plant
varieties either by patents or by an effective sui generis
system or by any combination thereof. The provisions of this
subparagraph shall be reviewed four years after the date of
entry into force of the WIO Agreement."

5. The question arises whether the requirement, in the Section relating to
patents, for "the protection of plant varieties either by patents or by an
effective sui generis system or by any combination thereof" causes such sui
generis systems to fall within "all categories of intellectual property that
are the subject of Sections 1 to 7 of Part II," that is to say within the
definition of intellectual property of Article 1?

6. It can, on the one hand, be stated that the objective of the TRIPS Agree-
ment is primarily to deal with the categories of intellectual property to which
each section in Part II is devoted; wherever appropriate, there are references
to relevant international intellectual property agreements while references to
the UPOV Convention are conspicuous by their absence. On the other hand, it
would be anomalous for the TRIPS Agreement to establish a standard ("the
requirement of an effective sui generis system') relating to the protection of
plant varieties but not to regard the protection of plant varieties as a form
of intellectual property for the purposes of the Agreement so as to fall within
the General Provisions and Basic Principles of Part I, and the provisions of
Parts III to VII of the Agreement.

7. The application of the general provisions of the TRIPS Agreement to the
plant variety protection systems of member States would have inter alia the
following effects:

(i) it would require UPOV member States (all of whom will presumably become
members of the WTO) to re-examine their national laws for the protection of
plant varieties for conformity with the provisions of the TRIPS Agreement, and

(ii) it could have the result that the Council for Trade-Related Aspects of
Intellectual Property Rights (hereinafter referred to as "the Council for
TRIPS") becomes a forum for the consideration of plant variety protection
issues.

8. The following are examples of possible consequences if the TRIPS Agreement
is applicable to the laws of UPOV member States:

(i) The national treatment provisions of Article 3(3) of the 1978 Act
require national treatment for all UPOV member States and permit reciprocity.
Article 3 of the TRIPS Agreement would require national treatment for nationals
of all members of the WTO and would not permit reciprocity.

(ii) The provisions concerning most-favored-nation treatment of Article 4
of the TRIPS Agreement would be applicable.
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(iii) Article 27 calls for Members of the WITO to protect plant varieties
either by patents or by an effective sui generis system or by any combination
thereof. The following questions may be thought to arise:

(a) Can a system that provides protection for only a limited number of
plant genera and species be regarded as an "effective" system?

(b) What is the meaning of "plant" and "microorganism" in the context of
Article 27?7

(c) Can a system complying only with the 1978 Act be considered to be an
effective sui generis system in view of the fact that the 1978 Act permits
member States to protect a limited number of plant genera and species and
to limit the application of national treatment by the reciprocity prin-
ciple?

(d) What is the intent underlying the last sentence of paragraph 3(b) of
Article 27, which provides that "The provisions of this subparagraph shall
be reviewed four years after the entry into force of the WIO Agreement?"
What consequence will flow from the realization of that intent?

9. It should not be overlooked that even if the general provisions of the
TRIPS Agreement were not considered to be applicable as such to UPOV systems
of member States of the WTO, the obligation of Article 27 will still bind
member States of the WTO and be subject to the monitoring activity of the WTO
and its bodies (see paragraph 15, below).

II. UPOV _and WTO Bodies

10. One of the organs of the WIO is the General Council, which will be com-
posed of representatives of all the Members of the WIO. Another organ of the
WTO will be the Council for TRIPS, which will operate under the general guid-
ance of the General Council and whose task will be to "oversee the functioning
of the Agreement on Trade-Related Aspects of Intellectual Property Rights"
(WTO Agreement, Article IV, paragraph 5), that is, the TRIPS Agreement.

11. The WTO will have a Secretariat.

12. At the date of the present document, neither the WTO Agreement nor the
TRIPS Agreement is in force, but it is expected that both will enter into force
soon, probably in 1995. At that time, the General Council, the Council for
TRIPS (in which membership is open to representatives of all Members of the
WIO) and the WTO Secretariat will come into existence and will start function-
ing. In the meantime, a Preparatory Committee for the WTO, with various sub-
committees, functions. One of their tasks is to make recommendations to the
General Council (once it comes into existence) "concerning the appropriate
arrangements with respect to relations with other organizations referred to in
Article V of the WTO Agreement" (Decision on the Establishment of the Prepara-
tory Committee for the World Trade Organization of April 14, 1994, para-
graph 8(b)(iii)).

13. The preamble of the TRIPS Agreement states, inter alia, that the Members
of the WTO desire "to establish a mutually supportive relationship between the
WIO and the World Intellectual Property Organization ("WIPO") as well as other
relevant international organizations" (emphasis added).
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14, The Director General of WIPO has proposed (in document WO/GA/XV/2 entitled
"WIPO and the WTO and TRIPS Agreements") to the WIPO General Assembly which
meets from September 26 to October 4, 1994, that it declare that WIPO, too,
desires the establishment of a mutually supportive relationship between WIPO
and the WTO.

14, Article V, paragraph 1, of the WIO Agreement provides that "The General
Council shall make appropriate arrangements for effective cooperation with
other intergovernmental organizations that have responsibilities related to
those of the WTO" (emphasis added). The aforementioned document states that
WIPO seems to fall into the said category of organizations as far as intellec-
tual property is concerned, and that the Director General of WIPO looks for-
ward to the initiative of the WIO organs (whether preparatory or definitive)
to discuss arrangements for effective cooperation between WIPO and WTO. He
proposes, in due course, to report on these discussions to the General Assembly
of WIPO and to ask for the latter's agreement to the arrangements thus dis-
cussed.

16. Article 68 of the TRIPS Agreement provides that the Council for TRIPS
will (i) "monitor the operation of this [the TRIPS] Agreement and, in particu-
lar, Members' compliance with their obligations hereunder," (ii) "afford
Members the opportunity of consulting on matters related to the trade-related
aspects of intellectual property rights," (iii) "carry out such other respon-
sibilities as assigned to it by the Members" and (iv) "in particular ... pro-
vide any assistance requested by them in the context of dispute settlement
procedures."

17. Article 68 of the TRIPS Agreement also contains the following sentence:
"In carrying out its functions, the Council for TRIPS may consult with and
seek information from any source it deems appropriate."

18. The Secretariat of the GATT is represented in UPOV Council sessions in an
observer capacity and the Office of UPOV maintains informal contacts with the
GATT Secretariat. It can be reasonably assumed that these relationships will
in due course be inherited by the WIO. The extent to which it is necessary or
desirable for the Office of UPOV to seek to establish a more formal relation-
ship with the Secretariat of the WTO and with the Council for TRIPS on lines
analogous to those which may be established by WIPO will depend in part upon
whether sui generis systems of plant variety protection are considered or not
considered to be "intellectual property" for the purposes of the TRIPS Agree-
ment.

19. The Administrative and Legal Com-
mittee is requested to examine the
gquestion:

(i) whether UPOV plant variety pro-
tection systems should be considered to
fall within the definition of "intel-

lectual property" established for the
purposes of the TRIPS Agreement,

(ii) of the consequences for member

States of UPQV if UPOV plant variety

protection systems are considered to
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(iii) of the consequence for member
TRIPS Agreement of Article 27 concerning
plant varieties, if UPOV plant variety
protection systems are considered not
to fall within the said definition;

(iv) and, if appropriate, to recommend
to the Consultative Committee that it
request the Secretary-General to discuss
with the Secretariat of the GATT and
the WTO Preparatory Committee whether
systems of plant variety protection
which conform with the UPOV Convention
do fall  within the definition of
"intellectual property" in the TIRIPS
Agreement and, if so, the forms of co-
operation between UPOV and the TRIPS

Council that might be envisaged.

[Annex follows]
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AGREEMENT ESTABLISHING THE
WORLD TRADE ORGANIZATION

The Parties to this Agreement,

Recognizing that their relations in the field of trade and economic endeavour should be conducted
with a view to raising standards of living, ensuring full employment and a large and steadily growing
volume of real income and effective demand, and expanding the production of and trade in goods and
services, while allowing for the optimal use of the world’s resources in accordance with the objective
of sustainable development, seeking both to protect and preserve the environment and to enhance the

means for doing so in a manner consistent with their respective needs and concerns at different levels
of economic development,

Recognizing further that there is need for positive efforts designed to ensure that developing
countries, and especially the least developed among them, secure a share in the growth in international
trade commensurate with the needs of their economic development,

Being desirous of contributing to these objectives by entering into reciprocal and mutuaily
advantageous arrangements directed to the substantial reduction of tariffs and other barriers to trade
and to the elimination of discriminatory treatment in international trade relations,

Resolved, therefore, to develop an integrated, more viable and durable mulitilateral trading system
encompassing the General Agreement on Tariffs and Trade, the resuits of past trade liberalization efforts,
and all of the resuits of the Uruguay Round of Multilateral Trade Negotiations,

Determined to preserve the basic principles and to further the objectives underlying this
multilateral trading system,

Agree as follows:

Article I
Establishment of the Organization

The World Trade Organization (hereinafter referred to as "the WTO") is hereby established.

Article IT
Scope of the WTO

1. The WTO shall provide the common institutional framework for the conduct of trade relatiogs
among its Members in marters related to the agreements and associated legal instruments included in
the Annexes to this Agreement.

2. The agreements and associated legal instruments included in Annexes 1, 2 and 3 (hereinafter

referred to as "Muitilateral Trade Agreements”) are integral parts of this Agreement, binding on ail
Members.

3. TheagmmemandassociaedlegﬂimmmennmclndedmAnnex4(hmmaﬁermfened
to as "Plurilateral Trade Agreements”) are also part of this Agreement for those Members that have
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accepted them, and are binding on those Members. The Plurilateral Trade Agreements do not create
either obligations or rights for Members that have not accepted them.

4. The General Agreement on Tariffs and Trade 1994 as specified in Annex 1A (hereinafter referred
to as "GATT 1994") is legaily distinct from the General Agreement on Tariffs and Trade, dated
30 October 1947, annexed to the Final Act Adopted at the Conclusion of the Second Session of the
Preparatory Committee of the United Nations Conference on Trade and Employment, as subsequently
rectified, amended or modified (hereinafter referred to as "GATT 1947").

Article IIT
Functions of the WTO

1. The WTO shall facilitate the implementation, administration and operation, and further the
objectives, of this Agreement and of the Multilateral Trade Agreements, and shall also provide the
framework for the implementation, administration and operation of the Plurilaterai Trade Agreements.
2. The WTO shall provide the forum for negotiations among its Members concerning their
muitilateral trade relations in matters deait with under the agreements in the Annexes to this Agreement.
The WTO may also provide a forum for further negotiations among its Members concerning their

multilateral trade relations, and a framework for the implementation of the resuits of such negotiations,
as may be decided by the Ministerial Conference.

3. The WTO shall administer the Understanding on Rules and Procedures Governing the Settlement

of Disputes (hereinafter referred to as the "Dispute Settiement Understanding” or "DSU") in Annex 2
to this Agreement.

4. The WTO shall administer the Trade Policy Review Mechanism (hereinafter referred to as
the "TPRM") provided for in Annex 3 to this Agreement.

5. With a view to achieving greater coherence in global economic policy-making, the WTO shall
cooperate, as appropriate, with the International Monetary Fund and with the International Bank for
Reconstruction and Development and its affiliated agencies.

Article IV
Structure of the WTO

L. There shall be a Ministerial Conference composed of representatives of all the Members, which
shall meet at least once every two years. The Ministerial Conference shall carry out the functions
of the WTO and take actions necessary to this effect. The Ministerial Conference shall have the authority
to take decisions on all matters under any of the Multilateral Trade Agreements, if so requested by
a Member, in accordance with the specific requirements for decision-making in this Agreement and
in the relevant Muitilateral Trade Agreement.

2. There shail be a General Council composed of representatives of all the Members, which shall
meet as appropriate. In the intervals between meetings of the Ministerial Conference, its functions
shall be conducted by the General Council. The General Council shall also carry out the functions
assigned to it by this Agreement. The General Council shall establish its rules of procedure and approve
the rules of procedure for the Committees provided for in paragraph 7.
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3. The Generai Council shall convene as appropriate to discharge the responsibilities of the Dispute
Settlement Body provided for in the Dispute Settlement Understanding. The Dispute Settiement Body

may have its own chairman and shall establish such rules of procedure as it deems necessary for the
fulfilment of those responsibilities.

4. The General Council shall convene as appropriate to discharge the responsibilities of the Trade
Policy Review Body provided for in the TPRM. The Trade Policy Review Body may have its own

chairman and shall establish such rules of procedure as it deems necessary for the fulfilment of those
responsibilities.

5. There shall be a Council for Trade in Goods, a Council for Trade in Services and a Council
for Trade-Related Aspects of Intellectual Property Rights (hereinafter referred to as the "Council for
TRIPS"), which shall operate under the general guidance of the General Council. The Council for
Trade in Goods shall oversee the functioning of the Multilateral Trade Agreements in Annex 1A. The
Council for Trade in Services shall oversee the functioning of the General Agreement on Trade in
Services (hereinafter referred to as "GATS"). The Council for TRIPS shail oversee the functioning
of the Agreement on Trade-Related Aspects of Intellectual Property Rights (hereinafter referred to
as the "Agreement on TRIPS”). These Councils shall carry out the functions assigned to them by their
respective agreements and by the General Council. They shall establish their respective rules of
procedure subject to the approval of the General Council. Membership in these Councils shall be open
to representatives of all Members. These Councils shall meet as necessary to carry out their functions.

6. The Council for Trade in Goods, the Council for Trade in Services and the Council for TRIPS

shall establish subsidiary bodies as required. These subsidiary bodies shall establish their respective
rules of procedure subject to the approval of their respective Councils.

7. The Ministerial Conference shall establish a Committee on Trade and Development, a Committee
on Balance-of-Payments Restrictions and a Committee on Budget, Finance and Administration, which
shall carry out the functions assigned to them by this Agreement and by the Multilateral Trade
Agreements, and any additional functions assigned to them by the General Council, and may establish
such additional Committees with such functions as it may deem appropriate. As part of its functions,
the Committee on Trade and Development shall periodically review the special provisions in the
Mulitilateral Trade Agreements in favour of the least-developed country Members and report to the
General Council for appropriate action. Membership in these Committees shall be open to representatives
of all Members.

8. The bodies provided for under the Plurilateral Trade Agreements shall carry out the functions
assigned to them under those Agreements and shall operate within the institutional framework of the
WTO. These bodies shall keep the General Council informed of their activities on a regular basis.
Article V
Relations with Other Organizations

L. The General Council shall make appropriate arrangements for effective cooperation with other
intergovernmental organizations that have responsibilities related to those of the WTO.

2. The General Council may make appropriate arrangements for consultation and cooperation
with non-governmental organizations concerned with marters related to those of the WTO.
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" Article VT
The Secretariat

1. There shall be a Secretariat of the WTO (hereinafter referred to as “the Secretariat”) headed
by a Director-General.

9

2. The Ministerial Conference shall appoint the Director-General and adopt regulations setting
out the powers, duties, conditions of service and term of office of the Director-Generai.

3. The Director-General shall appoint the members of the staff of the Secretariat and determine

their duties and conditions of service in accordance with regulations adopted by the Ministerial
Conference.

4. The responsibilities of the Director-General and of the staff of the Secretariat shall be exclusively
international in character. In the discharge of their duties, the Director-General and the staff of the
Secretariat shall not seek or accept instructions from any government or any other authority external
to the WTO. They shall refrain from any action which might adversely reflect on their position as
international officials. The Members of the WTO shail respect the international character of the
responsibilities of the Director-General and of the staff of the Secretariat and shail not seek to influence
them in the discharge of their duties.

Article VII
Budget and Contributions
1. The Director-General shall present to the Committee on Budget, Finance and Administration
the annual budget estimate and financial statement of the WTO. The Committee on Budget, Finance
and Administration shall review the anmmal budget estimate and the financial statement presented by
the Director-General and make recommendations thereon to the General Council. The annual budget
estimate shall be subject to approval by the General Council.

2. The Committee on Budget, Finance and Administration shall propose to the General Council
financial regulations which shall inciude provisions setting out:

@) the scale of contributions apportioning the expenses of the WTO among its Members;
and

®) the measures to be taken in respect of Members in arrears.

The financial regulations shall be based, as far as practicable, on the regulations and practices of
GATT 1947.

3. The General Council shall adopt the financial regulations and the annual budget estimate by
a two-thirds majority comprising more than haif of the Members of the WTO.

4. Each Member shall promptly contribute to the WTO its share in the expenses of the WTO
in accordance with the financial regulations adopted by the General Council.
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Article VIII
Status of the WTO

l. The WTO shall have legal personality, and shall be accorded by each of its Members such
legal capacity as may be necessary for the exercise of its functions.
i

2 The WTO shall be accorded by each of its Members such privileges and immunities as are
necessary for the exercise of its functions.

3. The officials of the WTO and the representatives of the Members shall similarly be accorded

by each of its Members such privileges and immunities as are necessary for the independent exercise
of their functions in connection with the WTO.

4. The privileges and immunities to be accorded by a Member to the WTO, its officials, and the
representatives of its Members shall be similar to the privileges and immunities stipulated in the

Convention on the Privileges and Immunities of the Specialized Agencies, approved by the General
Assembly of the United Nations on 21 November 1947.

S. The WTO may conclude a headquarters agreement.

Article IX
Decision-Making

l. The WTO shall continue the practice of decision-making by consensus followed under
GATT 1947.! Except as otherwise provided, where a decision cannot be arrived at by consensus, the
marter at issue shall be decided by voting. At meetings of the Ministerial Conference and the General
Council, each Member of the WTO shall have one vote. Where the European Communities exercise
their right to vote, they shall have a number of votes equal to the number of their member States? which
are Members of the WTO. Decisions of the Ministerial Conference and the General Council shall

be taken by a majority of the votes cast, unless otherwise provided in this Agreement or in the relevant
Multilateral Trade Agreement.’

2. The Ministerial Conference and the General Council shall have the exclusive authority to adopt
interpretations of this Agreement and of the Muitilateral Trade Agreements. In the case of an
interpretation of a Multilateral Trade Agreement in Annex 1, they shall exercise their authority on
the basis of a recommendation by the Council overseeing the functioning of that Agreement. The
decision to adopt an interpretation shall be taken by a three-fourths majority of the Members. . This
paragraph shall not be used in a manner that would undermine the amendment provisions in Article X.

3. In exceptional circumstances, the Ministerial Conference may decide to waive an obligation
imposed on a Member by this Agreement or any of the Multilateral Trade Agreements, provided that

'The body concerned shall be deemed to have decided by consensus on a matter submitted for its consideration, if no
Member, present at the meeting when the decision is taken, formally objectsto the proposed decision.

*The number of votes of the European Communities and their member States shall in no case exceed the number of the
member States of the European Communities.

'Decisions by the General Council when convened as the Dispute Settiement Body shall be taken only in accordance
with the provisions of paragraph 4 of Articie 2 of the Dispute Settiement Understanding.
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any such decision shall be taken by three fourths* of the Members uniess otherwise provided for in
this paragraph. )

(a) A request for a waiver concerning this Agreement shall be submitted to the Ministerial
Conference for consideration pursuant to the practice of decision-making by consensus.
The Ministerial Conference shall establish a time-period, which shall not exceed 90 days,
to consider the request. If consensus is not reached during the time-period, any decision
to grant a waiver shall be taken by three fourths* of the Members.

(b) A request for a waiver concerning the Multilateral Trade Agreements in Annexes 1A
or 1B or 1C and their annexes shall be submitted initially to the Council for Trade
in Goods, the Council for Trade in Services or the Council for TRIPS, respectively,
for consideration during a time-period which shall not exceed 90 days. At the end

of the time-period, the relevant Council shall submit a report to the Ministerial
Conference.

4, A decision by the Ministerial Conference granting a waiver shall state the exceptional
circumstances justifying the decision, the terms and conditions governing the application of the waiver,
and the date on which the waiver shall terminate. Any waiver granted for a period of more than one
year shall be reviewed by the Ministerial Conference not later than one year after it is granted, and
thereafter annuaily until the waiver terminates. Ineach review, the Ministerial Conference shall examine
whether the exceptional circumstances justifying the waiver still exist and whether the terms and
conditions attached to the waiver have been met. The Ministerial Conference, on the basis of the annual
review, may extend, modify or terminate the waiver.

5. Decisions under a Plurilateral Trade Agreement, including any decisions on interpretations
and waivers, shall be governed by the provisions of that Agreement.

Article X
Amendments

1. Any Member of the WTO may initiate a proposal to amend the provisions of this Agreement
or the Multilateral Trade Agreements in Annex 1 by submitting such proposal to the Ministerial
Conference. The Councils listed in paragraph S of Article [V may also submit to the Ministerial
Conference proposals to amend the provisions of the corresponding Multilateral Trade Agreements
in Annex 1 the functioning of which they oversee. Unless the Ministerial Conference decides on a
longer period, for a period of 90 days after the proposal has been tabled formally at the Ministerial
Conference any decision by the Ministerial Conference to submit the proposed amendment to the
Members for acceptance shall be taken by consensus. Unless the provisions of paragraphs 2, 5 or
6 apply, that decision shall specify whether the provisions of paragraphs 3 or 4 shall apply. If consensus
is reached, the Ministerial Conference shall forthwith submit the proposed amendment to the Members
for acceptance. If consensus is not reached at a meeting of the Ministerial Conference within the
established period, the Ministerial Conference shall decide by a two-thirds majority of the Members
whether to submit the proposed amendment to the Members for acceptance. Except as provided in
paragraphs 2, 5 and 6, the provisions of paragraph 3 shall apply to the proposed amendment, uniess
the Ministerial Conference decides by a three-fourths majority of the Members that the provisions of
paragraph 4 shall apply.

‘A decision to grant a waiver in respect of any obligation subject to a transition period or a period for staged implementation
.dutﬂwrumwumghﬁuﬂnrhmsmnpﬂﬁnundby&mendofdmltkwmm;nﬁulﬂuubeumznomybycmnmnm&
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2. Amendments to the provisions of this Article and to the provisions of the following Articles

shall take effect only upon acceptance by all Members:

Article IX of this Agreement;

Articles I and II of GATT 1994,
Article II:1 of GATS;

Article 4 of the Agreement on TRIPS.

3. Amendments to provisions of this Agreement, or of the Muitilateral Trade Agreements in
Annexes 1A and 1C, other than those listed in paragraphs 2 and 6, of a nature that wouid alter the
rights and obligations of the Members, shail take effect for the Members that have accepted them upon
acceptance by two thirds of the Members and thereafter for each other Member upon acceptance by
it. The Ministerial Conference may decide by a three-fourths majority of the Members that any
amendment made effective under this paragraph is of such a nature that any Member which has not
accepted it within a period specified by the Ministerial Conference in each case shall be free to withdraw
from the WTO or to remain a Member with the consent of the Ministerial Conference.

4. Amendments to provisions of this Agreement or of the Multilateral Trade Agreements in
Annexes 1A and 1C, other than those listed in paragraphs 2 and 6, of a nature that would not alter

the rights and obligations of the Members, shall take effect for all Members upon acceptance by two
thirds of the Members.

5. Except as provided in paragraph 2 above, amendments to Parts I, II and III of GATS and the
respective annexes shail take effect for the Members that have accepted them upon acceptance by two
thirds of the Members and thereafter for each Member upon acceptance by it. The Ministerial
Conference may decide by a three-fourths majority of the Members that any amendment made effective
under the preceding provision is of such a nature that any Member which has not accepted it within
a period specified by the Ministerial Conference in each case shall be free to withdraw from the WTO
or to remain a Member with the consent of the Ministerial Conference. Amendments to Parts IV,

V and VI of GATS and the respective annexes shall take effect for all Members upon acceptance by
two thirds of the Members.

6. Notwithstanding the other provisions of this Article, amendments to the Agreement on TRIPS

meeting the requirements of paragraph 2 of Article 71 thereof may be adopted by the Ministerial
Conference without further formal acceptance process.

7. Any Member accepting an amendment to this Agreement or to a Multilateral Trade Agreement
in Annex 1 shail deposit an instrument of acceptance with the Director-General of the WTO within
the period of acceptance specified by the Ministeriai Conference.

8. Any Member of the WTO may initiate a proposal to amend the provisions of the Multilateral
Trade Agreements in Annexes 2 and 3 by submitting such proposal to the Ministerial Conference.
The decision to approve amendments to the Muitilateral Trade Agreement in Annex 2 shall be made
by consensus and these amendments shail take effect for all Members upon approval by the Ministerial
Conference. Decisions to approve amendments to the Mulitilateral Trade Agreement in Annex 3 shall
take effect for all Members upon approval by the Ministerial Conference.

9. The Ministerial Conference, upon the request of the Members parties to a trade agreement,
may decide exclusively by consensus to add that agreement to Annex 4. The Ministerial Conference,
upon the request of the Members parties to a Plurilateral Trade Agreement, may decide to delete that
Agreement from Annex 4.
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10. Amendments to a Plurilateral Trade Agreement shail be governed by the provisions of that
Agreement. .

Article XI
Original Membership

L. The contracting parties to GATT 1947 as of the date of entry into force of this Agreement,
and the European Communities, which accept this Agreement and the Multilateral Trade Agreements
and for which Schedules of Concessions and Commitments are annexed to GATT 1994 and for which
Schedules of Specific Commitments are annexed to GATS shall become original Members of the WTO.

2. The least-developed countries recognized as such by the United Nations will only be required
to undertake commitments and concessions to the extent consistent with their individual development,
financial and trade needs or their administrative and institutional capabilities.

Article XII
Accession

1. Any State or separate customs territory possessing full autonomy in the conduct of its external
commercial relations and of the other matters provided for in this Agreement and the Multilateral Trade
Agreements may accede to this Agreement, on terms to be agreed between it and the WTO. Such
accession shall apply to this Agreement and the Multilateral Trade Agreements annexed thereto.

2. Decisions on accession shail be taken by the Ministerial Conference. The Ministerial Conference

shall approve the agreement on the terms of accession by a two-thirds majority of the Members of
the WTO.

3. Accession to a Plurilateral Trade Agreement shall be governed by the provisions of that
Agreement.

Article XIIT

Non-Application of Multilateral Trade Agreements
between Particular Members

1. This Agreement and the Multilateral Trade Agreements in Annexes 1 and 2 shall not apply
as between any Member and any other Member if either of the Members, at the time either becomes
a Member, does not consent to such application.

2. Paragraph 1 may be invoked between original Members of the WTO which were contracting
parties to GATT 1947 only where Article XXXV of that Agreement had been invoked earlier and was
effective as between those contracting parties at the time of entry into force for them of this Agreement.

3. Paragraph 1 shall apply between a Member and another Member which has acceded under
Article XTI only if the Member not consenting to the application has so notified the Ministerial
Conference before the approval of the agreement on the terms of accession by the Ministerial Conference.
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4. The Ministerial Conference may review the operation of this Article in particular cases at the
request of any Member and make appropriate recommendations.

5. Non-application of a Plurilateral Trade Agreement between parties to that Agreement shall
be governed by the provisions of that Agreement.

Article XIV
Acceptance, Entry into Force and Deposit

L. This Agreement shall be open for acceptance, by signature or otherwise, by contracting parties
to GATT 1947, and the European Communities, which are eligible to become original Members of
the WTO in accordance with Article XI of this Agreement. Such acceptance shall apply to this
Agreement and the Multilateral Trade Agreements annexed hereto. This Agreement and the Multilateral
Trade Agreements annexed hereto shall enter into force on the date determined by Ministers in
accordance with paragraph 3 of the Final Act Embodying the Resuits of the Uruguay Round of
Multilateral Trade Negotiations and shall remain open for acceptance for a period of two years following
that date uniess the Ministers decide otherwise. An acceptance following the entry into force of this
Agreement shail enter into force on the 30th day following the date of such acceptance.

2. A Member which accepts this Agreement after its entry into force shall implement those con-
cessions and obligations in the Multilateral Trade Agreements that are to be impiemented over a period
of time starting with the entry into force of this Agreement as if it had accepted this Agreement on
the date of its entry into force.

3. Until the entry into force of this Agreement, the text of this Agreement and the Multilateral
Trade Agreements shall be deposited with the Director-General to the CONTRACTING PARTIES
to GATT 1947. The Director-General shail promptly furnish a certified true copy of this Agreement
and the Multilateral Trade Agreements, and a notification of each acceptance thereof, to each government
and the European Communities having accepted this Agreement. This Agreement and the Multilateral
Trade Agreements, and any amendments thereto, shall, upon the entry into force of this Agreement,
be deposited with the Director-General of the WTO.

4. The acceptance and entry into force of a Plurilateral Trade Agreement shall be governed by
the provisions of that Agreement. Such Agreements shall be deposited with the Director-General to
the CONTRACTING PARTIES to GATT 1947. Upon the entry into force of this Agreement, such
Agreements shail be deposited with the Director-General of the WTO.

Article XV

Withdrawal
1. Any Member may withdraw from this Agreement. Such withdrawal shall apply both to this
Agreement and the Multilateral Trade Agreements and shail take effect upon the expiration of six months
from the date on which written notice of withdrawal is received by the Director-General of the WTO.

2. Withdrawal from a Plurilateral Trade Agreement shall be governed by the provisions of that
Agreement.
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Article XVI
Miscellaneous Provisions

1. Except as otherwise provided under this Agreement or the Multilateral Trade Agreements,

the WTO shall be guided by the decisions, procedures and customary practices followed by the
CONTRACTING PARTIES to GATT 1947 and the bodies established in the framework of GATT 1947.

2. To the extent practicable, the Secretariat of GATT 1947 shall become the Secretariat of the
WTO., and the Director-Generai to the CONTRACTING PARTIES to GATT 1947, until such time
as the Ministerial Conference has appointed a Director-General in accordance with paragraph 2 of
Article VI of this Agreement, shall serve as Director-General of the WTO.

3. In the event of a conflict between a provision of this Agreement and a provision of any of the
Multilateral Trade Agreements, the provision of this Agreement shail prevail to the extent of the conflict.

4. Each Member shail ensure the conformity of its laws, regulations and administrative procedures
with its obligations as provided in the annexed Agreements.

5. No reservations may be made in respect of any provision of this Agreement. Reservations
in respect of any of the provisions of the Muitilateral Trade Agreements may only be made to the extent

provided for in those Agreements. Reservations in respect of a provision of a Plurilateral Trade
Agreement shail be governed by the provisions of that Agreement.

6. This Agreement shall be registered in accordance with the provisions of Article 102 of the
Charter of the United Nations.

DONE at Marrakesh this fifteenth day of April one thousand nine hundred and ninety-four,
in a single copy, in the English, French and Spanish languages, each text being authentic.

Explanatory Notes:

The terms “country” or “countries” as used in this Agreement and the Muitilateral Trade Agreements are to be understood
to inciude any separate customs territory Member of the WTO.

In the case of a separate customs territory Member of the WTO, where an expression in this Agreement and the
Multilateral Trade Agreements is qualified by the term “national”, such expression shall be read as pertaining to that customs
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- ANNEX 1C

AGREEMENT ON TRADE-RELATED ASPECTS OF
INTELLECTUAL PROPERTY RIGHTS

GENERAL PROVISIONS AND BASIC PRINCIPLES

STANDARDS CONCERNING THE AVAILABILITY, SCOPE AND USE OF
INTELLECTUAL PROPERTY RIGHTS

Copyright and Related Rights

Trademarks

Geographical Indications

Industrial Designs

Patents

Layout-Designs (Topographies) of Integrated Circuits
Protection of Undisclosed Information

Control of Anti-Competitive Practices in Contractual Licences

ENFORCEMENT OF INTELLECTUAL PROPERTY RIGHTS
General Obligations

Civil and Administrative Procedures and Remedies
Provisional Measures

Special Requirements Related to Border Measures
Criminal Procedures

ACQUISITION AND MAINTENANCE OF INTELLECTUAL PROPERTY RIGHTS
AND RELATED INTER-PARTES PROCEDURES

DISPUTE PREVENTION AND SETTLEMENT
TRANSITIONAL ARRANGEMENTS

INSTITUTIONAL ARRANGEMENTS; FINAL PROVISIONS
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AGREEMENT ON TRADE-RELATED ASPECTS OF
INTELLECTUAL PROPERTY RIGHTS

Members,

Desiring to reduce distortions and impediments to international trade, and taking into account
the need to promote effective and adequate protection of intellectual property rights, and to ensure

that measures and procedures to enforce intellectual property rights do not themselves become barriers
to legitimate trade;

Recognizing, to this end, the need for new rules and disciplines concerning:

(a) the applicability of the basic principles of GATT 1994 and of relevant international
intellectual property agreements or conventions;

(b) the provision of adequate standards and principles concerning the availability, scope
and use of trade-related intellectual property rights;

(€) the provision of effective and appropriate means for the enforcement of trade-related
intellectual property rights, taking into account differences in national legal systems;

(d) the provision of effective and expeditious procedures for the muitilateral prevention
and settiement of disputes between governments; and

(e) transitional arrangements aiming at the fullest participation in the results of the
negotiations;

Recognizing the need for a multilateral framework of principles, rules and disciplines dealing
with international trade in counterfeit goods;

Recognizing that intellectual property rights are private rights;

Recognizing the underlying public policy objectives of national systems for the protection of
intellectual property, inciuding developmental and technological objectives;

Recognizing also the special needs of the least-developed country Members in respect of maximum

flexibility in the domestic implementation of laws and regulations in order to enable them to create
a sound and viable technological base;

Emphasizing the importance of reducing tensions by reaching strengthened commitments to
resolve disputes on trade-related intellectual property issues through muitilateral procedures;

Desiring to establish a mutually supportive relationship between the WTO and the World

Intellectual Property Organization (referred to in this Agreement as "WIPO") as well as other relevant
international organizations;

Hereby agree as follows:
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PART I

GENERAL PROVISIONS AND BASIC PRINCIPLES

Article 1
Nature and Scope of Obligations

1. Members shall give effect to the provisions of this Agreement. Members may, but shall not
be obliged to, implement in their law more extensive protection than is required by this Agreement,
provided that such protection does not contravene the provisions of this Agreement. Members shall

be free to determine the appropriate method of implementing the provisions of this Agreement within
their own legal system and practice.

2. For the purposes of this Agreement, the term "intellectual property” refers to all categories
of intellectual property that are the subject of Sections 1 through 7 of Part II.

3, Members shall accord the treatment provided for in this Agreement to the nationals of other
Members.'! In respect of the relevant intellectual property right, the nationais of other Members shall
be understood as those natural or legal persons that would meet the criteria for eligibility for protection
provided for in the Paris Convention (1967), the Berne Convention (1971), the Rome Convention and
the Treaty on Intellectual Property in Respect of Integrated Circuits, were all Members of the WTO
members of those conventions.> Any Member availing itself of the possibilities provided in paragraph 3
of Article 5 or paragraph 2 of Article 6 of the Rome Convention shall make a notification as foreseen
in those provisions to the Council for Trade-Related Aspects of Intellectual Property Rights (the "Council

for TRIPS").
Article 2
Intellectual Property Conventions

1. In respect of Parts II, III and IV of this Agreement, Members shall comply with Articles 1
through 12, and Article 19, of the Paris Convention (1967).

2. Nothing in Parts I to IV of this Agreement shall derogate from existing obligations that Members
may have to each other under the Paris Convention, the Berne Convention, the Rome Convention and

the Treaty on Intellectual Property in Respect of Integrated Circuits.

'When "nationais” are referred to in this Agreement, they shail be deemed. in the case of a separate customs territory
Member of the WTO, to mean persons, nawural or legal, who are domiciied or who have a real and effective industral or
commercial establishment in that customs territory.

’In this Agreement, "Paris Convention" refers to the Paris Convention for the Protection of Industrial Property; "Paris
Convention (1967)" refers to the Stockholm Act of this Convention of 14 July 1967. "Berne Convention” refers to the Berne
Convention for the Protection of Literary and Artistic Works; “"Berne Convention (1971)" refers to the Paris Act of this
Convention of 24 July 1971. "Rome Convention" refers to the International Convention for the Protection of Performers.
Producers of Phonograms and Broadcasting Organizations, adopted at Rome on 26 October 1961. "Treaty on Intellectuai
Property in Respect of Integrated Circuits” (IPIC Treaty) refers to the Treaty on Intellecmal Property in Respect of Integrated
Circuns, adopted at Washington on 26 May 1989. "WTO Agreement” refers to the Agreement Establishing the WTO.
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- Article 3
National Treatment

1. Each Member shall accord to the nationals of other Members treatment no less favourable than
that it accords to its own nationals with regard to the protection’ of intellectual property, subject to
the exceptions already provided in, respectively, the Paris Convention (1967), the Berne
Convention (1971), the Rome Convention or the Treaty on Intellectual Property in Respect of Integrated
Circuits. In respect of performers, producers of phonograms and broadcasting organizations, this
obligation only applies in respect of the rights provided under this Agreement. Any Member availing
itself of the possibilities provided in Article 6 of the Berne Convention (1971) or paragraph 1(b) of

Article 16 of the Rome Convention shall make a notification as foreseen in those provisions to the
Council for TRIPS. '

2. Members may avail themselves of the exceptions permitted under paragraph 1 in relation to

judicial and administrative procedures, including the designation of an address for service or the
appointment of an agent within the jurisdiction of a Member, only where such exceptions are necessary
to secure compliance with laws and regulations which are not inconsistent with the provisions of this

Agreement and where such practices are not applied in a manner which would constitute a disguised
restriction on trade.

Article 4
Most-Favoured-Nation Treatment

With regard to the protection of intellectual property, any advantage, favour, privilege or
immunity granted by a Member to the nationals of any other country shail be accorded immediately
and unconditionally to the nationais of all other Members. Exempted from this obligation are any
advantage, favour, privilege or immunity accorded by a Member:

(a) deriving from international agreements on judicial assistance or law enforcement of
a general nature and not particularly confined to the protection of inteilectual property;

®) granted in accordance with the provisions of the Berne Convention (1971) or the Rome

Convention authorizing that the treatment accorded be a function not of national
treatment but of the treatment accorded in another country;

(c) in respect of the rights of performers, producers of phonograms and broadcasting
organizations not provided under this Agreement;

(d) deriving from international agreements related to the protection of intellectual property
which entered into force prior to the entry into force of the WTO Agreement, provided
that such agreements are notified to the Council for TRIPS and do not constitute an
arbitrary or unjustifiable discrimination against nationals of other Members.

*For the purposes of Articles 3 and 4, "protection” shall include matters affecting the availability, acquisition, scope.

maintenance and enforcement of intellectual property rights as well as those maners affecting the use of intellectual property
rights specifically addressed in this Agreement.
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Article 5

- Multilateral Agreements on Acquisition or
Maintenance of Protection

The obligations under Articles 3 and 4 do not apply to procedures provided in muitilateral
agreements concluded under the auspices of WIPO relating to the acquisition or maintenance of
intellectual property rights.

Article 6
Exhaustion

For the purposes of dispute settlement under this Agreement, subject to the provisions of

Articles 3 and 4 nothing in this Agreement shall be used to address the issue of the exhaustion of
intellectual property rights.

Article 7
Objecrives

The protection and enforcement of intellectual property rights should contribute to the promotion
of technological innovation and to the transfer and dissemination of technology, to the mutual advantage
of producers and users of technological knowledge and in a manner conducive to social and economic
welfare, and to a balance of rights and obligations.

Article 8
Principles

1. Members may, in formulating or amending their laws and regulations, adopt measures necessary
to protect public heaith and nutrition, and to promote the public interest in sectors of vital importance
to their socio-economic and technological development, provided that such measures are consistent
with the provisions of this Agreement.

2. Appropriate measures, provided that they are consistent with the provisions of this Agreement,
may be needed to prevent the abuse of intellectual property rights by right holders or the resort to
practices which unreasonably restrain trade or adversely affect the international transfer of technology.

(@a]



CAJ/34/3
Annex, page 16

SECTION S: PATENTS

Article 27
Patentable Subject Matter

l. Subject to the provisions of paragraphs 2 and 3, patents shall be available for any inventions,
whether products or processes, in all fields of technology, provided that they are new, involve an
inventive step and are capable of industrial application.® Subject to paragraph 4 of Article 65,
paragraph 8 of Article 70 and paragraph 3 of this Article, patents shall be available and patent rights

enjoyable without discrimination as to the place of invention, the field of technology and whether products
are imported or locally produced.

2. Members may exclude from patentability inventions, the prevention within their territory of
the commercial exploitation of which is necessary to protect ordre public or morality, including to
protect human, animal or plant life or health or to avoid serious prejudice to the environment, provided
that such exclusion is not made merely because the exploitation is prohibited by their law.

3. Members may also exclude from patentability:

(a) diagnostic, therapeutic and surgical methods for the treatment of humans or animais;

(b)  plants and animals other than micro-organisms, and essentially biological processes
for the production of plants or animais other than non-biological and microbiological
processes. However, Members shall provide for the protection of plant varieties either
by patents or by an effective sui generis system or by any combination thereof. The

provisions of this subparagraph shall be reviewed four years after the date of entry
into force of the WTO Agreement.

*For the purposes of this Article. the terms “invent; y capab indus
. entive ° i i
2 Member o be synonymous with the o rad . el o

. X lication” may be deemed
terms *non-obvious* and "useful® respectively. ap y by
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Article 28
Rights Conferred
1. A patent shall confer on its owner the following exclusive rights:

(a) where the subject matter of a patent is a product, to prevent third parties not having
the owner’s consent from the acts of: making, using, offering for sale, selling, or
importing® for these purposes that product;

®) where the subject matter of a patent is a process, to prevent third parties not having
the owner’s consent from the act of using the process, and from the acts of: using,

offering for sale, selling, or importing for these purposes at least the product obtained
directly by that process.

2. Patent owners shall also have the right to assign, or transfer by succession. the patent and to

conclude licensing contracts.
Article 29
Conditions on Patent Applicants
1. Members shall require that an applicant for a patent shall disclose the invention in a manner
sufficiently clear and compiete for the invention to be carried out by a person skilled in the art and
may require the applicant to indicate the best mode for carrying out the invention known to the inventor
at the filing date or, where priority is claimed, at the priority date of the application.
2. Members may require anapplicant for a patent to provide information concerning the applicant’s
corresponding foreign applications and grants.
Article 30
Exceptions to Rights Conferred
Members may provide limited exceptions to the exclusive rights conferred by a patent, provided

that such exceptions do not unreasonably conflict with a normal exploitation of the patent and do not

unreasonably prejudice the legitimate interests of the patent owner, taking account of the legitimate
interests of third parties.

“This right, like all other rights conferred under this Agreement in respect of the use, sale, importation or other distribution
of goods, is subject to the provisions of Arucle 6.
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Article 31

Other Use Without Authorization of the Right Holder

Where the law of a Member allows for other use’ of the subject matter of a patent without
the authorization of the right holder, including use by the government or third parties authorized by
the government, the following provisions shall be respected:

()

(b)

(©

(d)

(e
®

()

(h)

)

authorization of such use shall be considered on its individual merits;

such use may only be permitted if, prior to such use, the proposed user has made efforts
to obtain authorization from the right holder on reasonable commercial terms and
conditions and that such efforts have not been successful within a reasonable period
of time. This requirement may be waived by a Member in the case of a national
emergency or other circumstances of extreme urgency or in cases of public non-
commercial use. Insituations of national emergency or other circumstances of extreme
urgency, the right holder shall, nevertheless, be notified as soon as reasonably
practicable. In the case of public non-commercial use, where the government or
contractor, without making a patent search, knows or has demonstrable grounds to

know that a valid patent is or will be used by or for the government, the right hoider
shall be informed promptly;

the scope and duration of such use shall be limited to the purpose for which it was
authorized. and in the case of semi-conductor technology shall only be for public non-

commercial use or to remedy a practice determined after judicial or administrative
process to be anti-competitive;

such use shall be non-exclusive;

such use shall be non-assignable, except with that part of the enterprise or goodwill
which enjoys such use;

any such use shall be authorized predominantly for the supply of the domestic market
of the Member authorizing such use;

authorization for such use shall be liable, subject to adequate protection of the legitimate
interests of the persons so authorized, to be terminated if and when the circumstances
which led to it cease to exist and are unlikely to recur. The competent authority shall

have the authority to review, upon motivated request, the continued existence of these
circumstances;

the right holder shall be paid adequate remuneration in the circumstances of each case,
taking into account the economic value of the authorization;

the legal validity of any decision relating to the authorization of such use shall be subject

to judicial review or other independent review by a distinct higher authority in that
Member;

"Other use” refers to use other than that allowed under Articie 30.
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Gg) any decision relating to the remuneration provided in respect of such use shall be subject

to judicial review or other independent review by a distinct higher authority in that
Member;

(k) Members are not obliged to apply the conditions set forth in subparagraphs (b) and (f)
where such use is permitted to remedy a practice determined after judicial or
administrative process to be anti-competitive. The need to correct anti-competitive
practices may be taken into account in determining the amount of remuneration in such
cases. Competent authorities shall have the authority to refuse termination of

authorization if and when the conditions which led to such authorization are likely to
recur;

a0 where such use is authorized to permit the exploitation of a patent ("“the second patent")
which cannot be exploited without infringing another patent ("the first patent"), the
following additional conditions shall apply:
(i) the invention claimed in the second patent shall involve an important technical
advance of considerable economic significance in relation to the invention
claimed in the first patent;

(i) the owner of the first patent shall be entitled to a cross-licence on reasonable
terms to use the invention claimed in the second patent; and

(iii)  the use authorized in respect of the first patent shall be non-assignable except
with the assignment of the second patent.
Article 32
Revocation/Forfeiture

An opportunity for judicial review of any decision to revoke or forfeit a patent shall be available.

Arricle 33
Term of Protection

The term of protection available shall not end before the expiration of a period of twenty years
counted from the filing date.?

*It is understood that those Members which do not have a system of original grant may provide that the term of protection
shall be computed from the filing date in the system of original grant.
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SECTION 8: CONTROL OF ANTI-COMPETITIVE PRACTICES
IN CONTRACTUAL LICENCES

Article 40

1. Members agree that some licensing practices or conditions pertaining to intellectual property

rights which restrain competition may have adverse effects on trade and may impede the transfer and
dissemination of technology.

2. Nothing in this Agreement shall prevent Members from specifying in their legislation licensing
practices or conditions that may in particular cases constitute an abuse of intellectual property rights
having an adverse effect on competition in the relevant market. As provided above, a Member may
adopt, consistently with the other provisions of this Agreement, appropriate measures to prevent or
control such practices, which may include for example exclusive grantback conditions, conditions

preventing challenges to validity and coercive package licensing, in the light of the relevant laws and
regulations of that Member.

3. Each Member shall enter, upon request, into consultations with any other Member which has
cause to believe that an intellectual property right owner that is a national or domiciliary of the Member
to which the request for consuitations has been addressed is undertaking practices in violation of the
requesting Member’s laws and regulations on the subject matter of this Section, and which wishes to
secure compliance with such legislation, without prejudice to any action under the law and to the full
freedom of an ultimate decision of either Member. The Member addressed shall accord full and
sympathetic consideration to, and shall afford adequate opportunity for, consuitations with the requesting
Member, and shall cooperate through supply of publicly available non-confidential information of
relevance to the matter in question and of other information available to the Member, subject to domestic

law and to the conclusion of mutually satisfactory agreements concerning the safeguarding of its
confidentiality by the requesting Member.

4. A Member whose nationals or domiciliaries are subject to proceedings in another Member
concerning alleged violation of that other Member’s laws and regulations on the subject matter of this

Section shall, upon request, be granted an opportunity for consuitations by the other Member under
the same conditions as those foreseen in paragraph 3.
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- PART II

ENFORCEMENT OF INTELLECTUAL PROPERTY RIGHTS
SECTION 1: GENERAL OBLIGATIONS

Article 41

1. Members shall ensure that enforcement procedures as specified in this Part are available under
their law so as to permit effective action against any act of infringement of intellectual property rights
covered by this Agreement, including expeditious remedies to prevent infringements and remedies which
constitute a deterrent to further infringements. These procedures shall be applied in such a manner
as 1o avoid the creation of barriers to legitimate trade and to provide for safeguards against their abuse.

2. Procedures concerning the enforcement of intellectual property rights shall be fair and equitable.

They shall not be unnecessarily complicated or costly, or entail unreasonable time-limits or unwarranted
delays.

3. Decisions on the merits of a case shall preferably be in writing and reasoned. They shall be
made available at least to the parties to the proceeding without undue delay. Decisions on the merits

of a case shall be based only on evidence in respect of which parties were offered the opportunity to
be heard.

4. Parties to a proceeding shall have an opportunity for review by a judicial authority of final
administrative decisions and, subject to jurisdictional provisions in a Member’s law concerning the
importance of a case, of at least the legal aspects of initial judicial decisions on the merits of a case.

However, there shall be no obligation to provide an opportunity for review of acquittals in criminal
cases.

S. It is understood that this Part does not create any obligation to put in place a judicial system
for the enforcement of intellectual property rights distinct from that for the enforcement of law in general,
nor does it affect the capacity of Members to enforce their law in general. Nothing in this Part creates

any obligation with respect to the distribution of resources as between enforcement of intellectual property
rights and the enforcement of law in general.

61
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SECTION 2: CIVIL AND ADMINISTRATIVE PROCEDURES AND REMEDIES

Article 42
Fair and Equitable Procedures

Members shall make available to right holders'! civil judicial procedures concerning the
enforcement of any intellectual property right covered by this Agreement. Defendants shall have the
right to written notice which is timely and contains sufficient detail, including the basis of the claims.
Parties shall be allowed to be represented by independent legal counsel, and procedures shail not impose
overly burdensome requirements concerning mandatory personal appearances. All parties to such
procedures shall be duly entitled to substantiate their claims and to present all relevant evidence. The
procedure shall provide a means to identify and protect confidential information, unless this would
be contrary to existing constitutional requirements.

Article 43
Evidence

1. The judicial authorities shall have the authority, where a party has presented reasonably available
evidence sufficient to support its claims and has specified evidence relevant to substantiation of its claims

which lies in the control of the opposing party, to order that this evidence be produced by the opposing
party, subject in appropriate cases to conditions which ensure the protection of confidential information.

2. In cases in which a party to a proceeding voluntarily and without good reason refuses access
to, or otherwise does not provide necessary information within a reasonable period, or significantly
impedes a procedure relating to an enforcement action, a Member may accord judicial authorities the
authority to make preliminary and final determinations, affirmative or negative, on the basis of the
information presented to them, including the complaint or the allegation presented by the party adversely
affected by the denial of access to information, subject to providing the parties an opportunity to be
heard on the allegations or evidence.

Article 44
Injunctions

1. The judicial authorities shall have the authority to order a party to desist from an infringement,
inter alia to prevent the entry into the channels of commerce in their jurisdiction of imported goods
that involve the infringement of an intellectual property right, immediately after customs clearance
of such goods. Members are not obliged to accord such authority in respect of protected subject matter
acquired or ordered by a person prior to knowing or having reasonable grounds to know that dealing
in such subject matter would entail the infringement of an intellectual property right.

2. Notwithstanding the other provisions of this Part and provided that the provisions of Part II
specifically addressing use by governments, or by third parties authorized by a government, without
the authorization of the right holder are complied with, Members may limit the remedies available
against such use to payment of remuneration in accordance with subparagraph (h) of Article 31. In

"'For the purpose of this Part, the term "right holder" includes federations and associations having legai standing to assert
such rights.
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other cases, the remedies under this Part shall apply or, where these remedies are inconsistent with
a Member’s law, declaratory judgments and adequate compensation shail be availabie.

Article 45
Damages

1. The judicial authorities shall have the authority to order the infringer to pay the right holder
damages adequate to compensate for the injury the right holder has suffered because of an infringement
of that person’s intellectual property right by an infringer who knowingly, or with reasonable grounds
to know, engaged in infringing activity.

2. The judicial authorities shall also have the authority to order the infringer to pay the right holder
expenses, which may include appropriate attorney’s fees. Inappropriate cases, Members may authorize
the judicial authorities to order recovery of profits and/or payment of pre-established damages even
where the infringer did not knowingly, or with reasonable grounds to know, engage in infringing activity.

Article 46
Other Remedies

In order to create an effective deterrent to infringement, the judicial authorities shall have the
authority to order that goods that they have found to be infringing be, without compensation of any
sort, disposed of outside the channeis of commerce in such a manner as to avoid any harm caused to
the right hoider, or, unless this would be contrary to existing constitutional requirements, destroyed.
The judicial authorities shall also have the authority to order that materials and implements the
predominant use of which has been in the creation of the infringing goods be, without compensation
of any sort, disposed of outside the channels of commerce in such a manner as to minimize the risks
of further infringements. In considering such requests, the need for proportionality between the
seriousness of the infringement and the remedies ordered as well as the interests of third parties shall
be taken into account. In regard to counterfeit trademark goods, the simpie removal of the trademark

unlawfully affixed shall not be sufficient, other than in exceptional cases, to permit release of the goods
into the channeis of commerce.

Article 47
Right of Information
Members may provide that the judicial authorities shall have the authority, unless this would
be out of proportion to the seriousness of the infringement, to order the infringer to inform the right

holder of the identity of third persons involved in the producnon and distribution of the infringing goods
or services and of their channels of distribution.
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Article 48
. Indemnification of the Defendant

1. The judicial authorities shall have the authority to order a party at whose request measures
were taken and who has abused enforcement procedures to provide to a party wrongfully enjoined
or restrained adequate compensation for the injury suffered because of such abuse. The judicial

authorities shall also have the authority to order the applicant to pay the defendant expenses, which
may include appropriate attorney’s fees.

2. In respect of the administration of any law pertaining to the protection or enforcement of
intellectual property rights, Members shall only exempt both public authorities and officials from liability
to appropriate remedial measures where actions are taken or intended in good faith in the course of
the administration of that law.

Article 49
Administrative Procedures

To the extent that any civil remedy can be ordered as a result of administrative procedures

on the merits of a case, such procedures shall confarm to principles equivalent in substance to those
set forth in this Section.

SECTION 3: PROVISIONAL MEASURES

Article 50

1. The judicial authorities shall have the authority to order prompt and effective provisional
measures:

(@) to prevent an infringement of any intellectual property right from occurring, and in
particular to prevent the entry into the channels of commerce in their jurisdiction of
goods, including imported goods immediately after customs clearance;

®) to preserve relevant evidence in regard to the alleged infringement.

2. The judicial authorities shall have the authority to adopt provisional measures inaudita aitera
parte where appropriate, in particular where any delay is likely to cause irreparable harm to the right
holder, or where there is a demonstrable risk of evidence being destroyed.

3. The judicial authorities shall have the authority to require the applicant to provide any reasonably
available evidence in order to satisfy themselves with a sufficient degree of certainty that the applicant
is the right holder and that the applicant’s right is being infringed or that such infringement is imminent,

and to order the applicant to provide a security or equivalent assurance sufficient to protect the defendant
and to prevent abuse.

4. Where provisional measures have been adopted inaudita altera parte, the parties affected shall
be given notice, without delay after the execution of the measures at the latest. A review, including

a right to be heard, shall take place upon request of the defendant with a view to deciding, within a
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reasonable period after the notification of the measures, whether these measures shall be modified.
revoked or confirmed.

5. The applicant may be required to supply other information necessary for the identification of
the goods concerned by the authority that will execute the provisional measures.

6. Without prejudice to paragraph 4, provisional measures taken on the basis of paragraphs 1
and 2 shall, upon request by the defendant, be revoked or otherwise cease to have effect, if proceedings
leading to a decision on the merits of the case are not initiated within a reasonable period. to be
determined by the judicial authority ordering the measures where a Member’s law so permits or, in

the absence of such a determination, not to exceed 20 working days or 31 calendar days, whichever
is the longer. '

7. Where the provisional measures are revoked or where they lapse due to any act or omission
by the applicant, or where it is subsequently found that there has been no infringement or threat of
infringement of an intellectual property right, the judicial authorities shall have the authority to order

the applicant, upon request of the defendant, to provide the defendant appropriate compensation for
any injury caused by these measures.

8. To the extent that any provisional measure can be ordered as a resuit of administrative

procedures, such procedures shall conform to principles equivalent in substance to those set forth in
this Section.

SECTION 4: SPECIAL REQUIREMENTS RELATED TO BORDER MEASURES"

Article 51
Suspension of Release by Customs Authorities

Members shall, in conformity with the provisions set out below, adopt procedures® to enable
a right holder, who has valid grounds for suspecting that the importation of counterfeit trademark or
pirated copyright goods'¢ may take place, to lodge an application in writing with competent authorities.
administrative or judicial, for the suspension by the customs authorities of the release into free circulation
of such goods. Members may enable such an application to be made in respect of goods which involve
other infringements of intellectual property rights, provided that the requirements of this Section are

“Where a Member has dismantied substantially ail controis over movement of goods across its border with another Member
with which it forms part of a customs union, it shall not be required to apply the provisions of this Section at that border.

"It is understood that there shail be no obligation to apply such procedures to imports of goods put on the market in
another country by or with the consent of the right holder, or to goods in transit.

“For the purposes of this Agreement:

(@) “counterfeit trademark goods® shail mean any goods, including packaging, bearing without authorization
a trademark which is identical to the trademark validly registered in respect of such goods, or which
cannot be distinguished in its essential aspects from such a trademark, and which thereby infringes the
rights of the owner of the trademark in question under the law of the country of importation;

®) “pirated copyright goods® shail mean any goods which are copies made without the consent of the right
hoider or person duly authorized by the right hoider in the country of production and which are made
directly or indirectly from an articie where the making of that copy wouid have consututed an infringement
of a copynght or a related right under the law of the country of importation.
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met. Members may also provide for corresponding procedures concerning the suspension by the customs
authorities of the release of infringing goods destined for exportation from their territories.

Article 52
Application

Any right holder initiating the procedures under Article 51 shall be required to provide adequate
evidence to satisfy the competent authorities that, under the laws of the country of importation, there
is prima facie an infringement of the right holder’s intellectual property right and to supply a sufficiently
detailed description of the goods to make them readily recognizable by the customs authorities. The
competent authorities shall inform the applicant within a reasonable period whether they have accepted

the application and, where determined by the competent authorities, the period for which the customs
authorities will take action.

Article 53
Security or Equivalent Assurance

1. The competent authorities shall have the authority to require an applicant to provide a security
or equivalent assurance sufficient to protect the defendant and the competent authorities and to prevent
abuse. Such security or equivalent assurance shall not unreasonably deter recourse to these procedures.

2. Where pursuant to an application under this Section the release of goods involving industrial
designs, patents, layout-designs or undisclosed information into free circulation has been suspended
by customs authorities on the basis of a decision other than by a judicial or other independent authority,
and the period provided for in Article 55 has expired without the granting of provisional relief by the
duly empowered authority, and provided that all other conditions for importation have been complied
with, the owner, importer, or consignee of such goods shall be entitled to their release on the posting
of a security in an amount sufficient to protect the right holder for any infringement. Payment of such
security shall not prejudice any other remedy available to the right holder, it being understood that

the security shall be released if the right holder fails to pursue the right of action within a reasonabie
period of time.

Article 54
Notice of Suspension

The importer and the applicant shall be promptly notified of the suspension of the release of
goods according to Article 51.
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Article 55
Duration of Suspension

If, within a period not exceeding 10 working days after the applicant has been served notice
of the suspension, the customs authorities have not been informed that proceedings leading to a decision
on the merits of the case have been initiated by a party other than the defendant, or that the duly
empowered authority has taken provisional measures prolonging the suspension of the release of the
goods, the goods shall be released, provided that all other conditions for importation or exportation
have been complied with; in appropriate cases, this time-limit may be extended by another 10 working
days. If proceedings leading to a decision on the merits of the case have been initiated, a review,
including a right to be heard, shall take place upon request of the defendant with a view to deciding,
within a reasonable period, whether these measures shall be modified, revoked or confirmed.
Notwithstanding the above, where the suspension of the release of goods is carried out or continued
in accordance with a provisional judicial measure, the provisions of paragraph 6 of Article 50 shall
apply.

Article 56

Indemnificartion of the Importer
and of the Owner of the Goods

Relevant authorities shall have the authority to order the applicant to pay the importer, the
consignee and the owner of the goods appropriate compensation for any injury caused to them through
the wrongful detention of goods or through the detention of goods released pursuant to Article 55.

Article 57
Right of Inspection and Information

Without prejudice to the protection of confidential information, Members shall provide the
competent authorities the authority to give the right holder sufficient opportunity to have any goods
detained by the customs authorities inspected in order to substantiate the right holder’s claims. The
competent authorities shall also have authority to give the importer an equivaient opportunity to have
any such goods inspected. Where a positive determination has been made on the merits of a case,
Members may provide the competent authorities the authority to inform the right holder of the names
and addresses of the consignor, the importer and the consignee and of the quantity of the goods in

question.
Article 58
Ex Officio Action
Where Members require competent authorities to act upon their own initiative and to suspend
the release of goods in respect of which they have acquired prima facie evidence that an intellecrual
property right is being infringed:

(a) the competent authorities may at any time seek from the right holder any information
that may assist them to exercise these powers;
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(b) the importer and the right holder shall be promptly notified of the suspension. Where
the importer has lodged an appeal against the suspension with the competent authorities.
the suspension shall be subject to the conditions, muzatis mutandis, set out at Article S5;

(c) Members shall only exempt both public authorities and officials from liability to
appropriate remedial measures where actions are taken or intended in good faith.

Article 59
Remedies

Without prejudice to other rights of action open to the right holder and subject to the right
of the defendant to seek review by a judicial authority, competent authorities shall have the authority
to order the destruction or disposal of infringing goods in accordance with the principles set out in
Article 46. In regard to counterfeit trademark goods, the authorities shall not allow the re-exportation

of the infringing goods in an unaitered state or subject them to a different customs procedure, other
than in exceptional circumstances.

Article 60
De Minimis Imports

Members may exclude from the application of the above provisions smail quantities of goods
of a non-commercial nature contained in travellers’ personal luggage or sent in smail consignments.

SECTION 5: CRIMINAL PROCEDURES

Article 61

Members shall provide for criminal procedures and penalties to be applied at least in cases
of wilful trademark counterfeiting or copyright piracy on a commercial scale. Remedies available shall
include imprisonment and/or monetary fines sufficient to provide a deterrent, consistently with the
level of penaities applied for crimes of a corresponding gravity. Inappropriate cases, remedies available
shall also include the seizure, forfeiture and destruction of the infringing goods and of any materials
and implements the predominant use of which has been in the commission of the offence. Members
may provide for criminal procedures and penaities to be applied in other cases of infringement of
intellectual property rights, in particular where they are committed wilfully and on a commercial scale.
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PART IV

ACQUISITION AND MAINTENANCE OF INTELLECTUAL PROPERTY
RIGHTS AND RELATED INTER-PARTES PROCEDURES

Article 62

1. Members may require. as a condition of the acquisition or maintenance of the intellectual property
rights provided for under Sections 2 through 6 of Part II, compliance with reasonable procedures and
formalities. Such procedures and formalities shall be consistent with the provisions of this Agreement.
2. Where the acquisition of an intellectual property right is subject to the right being granted or
registered, Members shail ensure that the procedures for grant or registration, subject to compliance
with the substantive conditions for acquisition of the right, permit the granting or registration of the

right within a reasonable period of time so as to avoid unwarranted curtailment of the period of
protection.

-

3. Article 4 of the Paris Convention (1967) shall apply mutatis mutandis to service marks.

4. Procedures concerning the acquisition or maintenance of intellectual property rights and, where
a Member’s law provides for such procedures, administrative revocation and inzer partes procedures

such as opposition, revocation and cancellation, shall be governed by the general principles set out
in paragraphs 2 and 3 of Article 41.

5. Final administrative decisions in any of the procedures referred to under paragraph 4 shall
be subject to review by a judicial or quasi-judicial authority. However, there shall be no obligation
to provide an opporwunity for such review of decisions in cases of unsuccessful opposition or

administrative revocation, provided that the grounds for such procedures can be the subject of invalidation
procedures.

PART V

DISPUTE PREVENTION AND SETTLEMENT

Article 63

Transparency

1. Laws and regulations, and final judicial decisions and administrative rulings of general
application, made effective by a Member pertaining to the subject matter of this Agreement (the
availability, scope, acquisition, enforcement and prevention of the abuse of intellectual property rights)
shall be published, or where such publication is not practicable made publicly available, in a national
language, in such a manner as to enable governments and right holders to become acquainted with
them. Agreements concerning the subject matter of this Agreement which are in force between the

government or a governmental agency of a Member and the government or a governmental agency
of another Member shall also be published.

2. Members shall notify the laws and regulations referred to in paragraph 1 to the Council for

TRIPS in order to assist that Council in its review of the operation of this Agreement. The Councii
shall artempt to minimize the burden on Members in carrying out this obligation and may decide to
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waive the obligation to notify such laws and regulations directly to the Council if consultations with
WTPO on the establishment of a common register containing these laws and regulations are successful.
The Council shall also consider in this connection any action required regarding notifications pursuant

to the obligations under this Agreement stemming from the provisions of Article 6zer of the Paris
Convention (1967).

3. EachManbaslmﬂbepreparedmmpply,mmpomewanmmqmﬁommManber

information of the sort referred to in paragraph 1. A Member, having reason to believe that a specific
judicial decision or administrative ruling or bilateral agreement in the area of intellectual property rights
affects its rights under this Agreement, may also request in writing to be given access to or be informed
in sufficient detail of such specific judicial decisions or administrative rulings or bilateral agreements.

4. Nothing in paragraphs 1, 2 and 3 shall require Members to disclose confidential information
which would impede law enforcement or otherwise be contrary to the public interest or would prejudice
the legitimate commercial interests of particular enterprises, public or private.

Article 64
Dispute Settlement

1. The provisions of Articles XXII and XXIII of GATT 1994 as elaborated and applied by the
Dispute Settlement Understanding shall apply to consultations and the settlement of disputes under
this Agreement except as otherwise specifically provided herein.

2. Subparagraphs 1(b) and 1(c) of Article XXIII of GATT 1994 shall not apply to the settlement
of disputes under this Agreement for a period of five years from the date of entry into force of the
WTO Agreement.

3. During the time period referred to in paragraph 2, the Council for TRIPS shall examine the
scope and modalities for complaints of the type provided for under subparagraphs 1(b) and 1(c) of
Article XXTII of GATT 1994 made pursuant to this Agreement, and submit its recommendations to
the Ministerial Conference for approval. Any decision of the Ministerial Conference to approve such
recommendations or to extend the period in paragraph 2 shall be made only by consensus, and approved
recommendations shall be effective for all Members without further formal acceptance process.

PART VI

TRANSITIONAL ARRANGEMENTS

Article 65
Transitional Arrangements

1. Subject to the provisions of paragraphs 2, 3 and 4, no Member shall be obliged to apply the

provisions of this Agreement before the expiry of a general period of one year following the date of
entry into force of the WTO Agreement.

2. A developing country Member is entitled to delay for a further period of four years the date

of application, as defined in paragraph 1, of the provisions of this Agreement other than Articles 3,
4 and §.
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3. Any other Member which is in the process of transformation from a centraily-planned into
amarket, free-enterprise economy and which is undertaking structurai reform of its intellectual property
system and facing special problems in the preparation and impiementation of intellectual property laws
and regulations, may also benefit from a period of delay as foreseen in paragraph 2.

4. To the extent that a developing country Member is obliged by this Agreement to extend product
patent protection to areas of technology not so protectable in its territory on the general date of
application of this Agreement for that Member, as defined in paragraph 2, it may delay the application

of the provisions on product patents of Section $ of Part II to such areas of technology for an additional
period of five years.

5. A Member availing itseif of a transitional period under paragraphs 1. 2, 3 or 4 shall ensure
that any changes in its laws, regulations and practice made during that period do not result in a lesser
degree of consistency with the provisions of this Agreement.

Article 66
Least-Developed Country Members

1. In view of the special needs and requirements of least-developed country Members, their
economic, financial and administrative constraints, and their need for flexibility to create a viable
technological base, such Members shall not be required to apply the provisions of this Agreement,
other than Articles 3. 4 and S, for a period of 10 years from the date of application as defined under
paragraph 1 of Article 65. The Council for TRIPS shall, upon duly motivated request by a least-
developed country Member, accord extensions of this period.

2. Developed country Members shail provide incentives to enterprises and institutions in their
territories for the purpose of promoting and encouraging technology transfer to least-developed country
Members in order to enable them to create a sound and viable technological base.

Article 67
Technical Cooperation

In order to facilitate the implementation of this Agreement, developed country Members shail
provide, on request and on mutually agreed terms and conditions, technical and financial cooperation
in favour of developing and least-developed country Members. Such cooperationshall include assistance
in the preparation of laws and regulations on the protection and enforcement of intellectual property
rights as well as on the prevention of their abuse, and shall include support regarding the establishment

or reinforcement of domestic offices and agencies relevant to these matters, including the training of
personnel.
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PART VII

INSTITUTIONAL ARRANGEMENTS; FINAL PROVISIONS

Article 68

Council for Trade-Related Aspects of
Intellectual Property Rights

The Council for TRIPS shall monitor the operation of this Agreement and, in particular,
Members’ compliance with their obligations hereunder, and shall afford Members the opportunity of
consuiting on matters relating to the trade-related aspects of intellectual property rights. It shall carry
out such other responsibilities as assigned to it by the Members, and it shail, in particular, provide
any assistance requested by them in the context of dispute settlement procedures. In carrying out its
functions, the Council for TRIPS may consuit with and seek information from any source it deems
appropriate. In consultation with WIPO, the Council shall seek to establish, within one year of its
first meeting, appropriate arrangements for cooperation with bodies of that Organization.

Article 69
International Cooperation

Members agree to cooperate with each other with a view to eliminating international trade in
goods infringing intellectual property rights. For this purpose, they shall establish and notify contact
points in their administrations and be ready to exchange information on trade in infringing goods.
They shall, in particular, promote the exchange of information and cooperation between customs
authorities with regard to trade in counterfeit trademark goods and pirated copyright goods.

Article 70
Protection of Existing Subject Matter

1. This Agreement does not give rise to obligations in respect of acts which occurred before the
date of application of the Agreement for the Member in question.

2. Except as otherwise provided for in this Agreement, this Agreement gives rise to obligations
in respect of all subject matter existing at the date of application of this Agreement for the Member
in question, and which is protected in that Member on the said date, or which meets or comes
subsequently to meet the criteria for protection under the terms of this Agreement. In respect of this
paragraph and paragraphs 3 and 4, copyright obligations with respect to existing works shall be solely
determined under Article 18 of the Berne Convention (1971), and obligations with respect to the rights
of producers of phonograms and performers in existing phonograms shall be determined solely under

Article 18 of the Berne Convention (1971) as made applicable under paragraph 6 of Article 14 of this
Agreement.

3. There shall be no obligation to restore protection to subject matter which on the date of
application of this Agreement for the Member in question has fallen into the public domain.

4, In respect of any acts in respect of specific objects embodying protected subject marter which
become infringing under the terms of legislation in conformity with this Agreement, and which were
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commenced. or in respect of which a significant investment was made, before the date of acceptance
of the WTO Agreement by that Member, any Member may provide for a limitation of the remedies
available to the right holder as to the continued performance of such acts after the date of application
of this Agreement for that Member. In such cases the Member shall, however, at least provide for
the payment of equitable remuneration.

S. A Member is not obliged to apply the provisions of Article 11 and of paragraph 4 of Article 14

with respect to originals or copies purchased prior to the date of application of this Agreement for
that Member.

6. Members shall not be required to apply Article 31, or the requirement in paragraph | of
Article 27 that patent rights shall be enjoyable without discrimination as to the field of technology,
to use without the authorization of the right holder where authorization for such use was granted by
the government before the date this Agreement became known.

7. In the case of intellectual property rights for which protection is conditional upon registration.
applications for protection which are pending on the date of application of this Agreement for the Member
in question shall be permitted to be amended to claim any enhanced protection provided under the
provisions of this Agreement. Such amendments shall not include new matter.

8. Where a Member does not make available as of the date of entry into force of the WTO

Agreement patent protection for pharmaceutical and agricultural chemical products commensurate with
its obligations under Article 27, that Member shall:

(a) notwithstanding the provisions of Part VI, provide as from the date of entry into force

of the WTO Agreement a means by which applications for patents for such inventions
can be filed;

(b) apply to these applications, as of the date of application of this Agreement, the criteria
for patentability as laid down in this Agreement as if those criteria were being applied
on the date of filing in that Member or, where priority is available and claimed, the
priority date of the application; and

(c) provide patent protection in accordance with this Agreement as from the grant of the
patent and for the remainder of the patent term, counted from the filing date in

accordance with Article 33 of this Agreement, for those of these applications that meet
the criteria for protection referred to in subparagraph (b).

9. Where a product is the subject of a patent application in a Member in accordance with
paragraph 8(a), exclusive marketing rights shail be granted, notwithstanding the provisions of Part VI,
for a period of five years after obtaining marketing approval in that Member or until a product patent
is granted or rejected in that Member, whichever period is shorter, provided that, subsequent to the
entry into force of the WTO Agreement; a patent application has been filed and a patent granted for
that product in another Member and marketing approval obtained in such other Member.

Article 71
Review and Amendmen:
1. The Council for TRIPS shall review the implementation of this Agreement after the expiration

of the transitional period referred to in paragraph 2 of Article 65. The Council shall, having regard
to the experience gained in its implementation, review it two years after that date, and at identical
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intervals thereafter. The Council may also undertake reviews in the light of any relevant new
developments which might warrant modification or amendment of this Agreement.

9

2. Amendments merely serving the purpose of adjusting to higher levels of protection of intellectual
property rights achieved, and in force, in other muitilateral agreements and accepted under those
agreements by all Members of the WTO may be referred to the Ministerial Conference for action in
accordance with paragraph 6 of Article X of the WTO Agreement on the basis of a consensus proposal

from the Council for TRIPS.
Article 72
Reservartions

Reservations may not be entered in respect of any of the provisions of this Agreement without
the consent of the other Members.

Article 73
Security Exceptions
Nothing in this Agreement shall be construed:

(a) to require a Member to furnish any information the disclosure of which it considers
contrary to its essential security interests; or

() to prevent 2 Member from taking any action which it considers necessary for the
protection of its essential security interests;

)] relating to fissionable materials or the materials from which they are derived;

(ii) relating to the traffic in arms, ammunition and implements of war and to such
traffic in other goods and materials as is carried on directly or indirectly for
the purpose of supplying a military establishment;

(iii)  taken in time of war or other emergency in international relations; or

© to prevent a Member from taking any action in pursuance of its obligations under the
United Nations Charter for the maintenance of international peace and security.

[End of document]



