CAJ/58/7
UPOV ORIGINAL: English
DATE: April 2, 2009

INTERNATIONAL UNION FOR THE PROTECTION OF NEW VARIETIES OF PLANTS
GENEVA

ADMINISTRATIVE AND LEGAL COMMITTEE

Fifty-Eighth Session
Geneva, October 27 and 28, 2008

REPORT

adopted by the Administrative and Legal Committee

Opening of the session

*

1. The Administrative and Legal Committee (CAJ) held its fifty-eighth session in Geneva
on October 27 and 28, 2008, under the Chairmanship of Mrs. Carmen Gianni (Argentina).

*2.  The list of participants is reproduced in Annex I to this report.

*3. The session was opened by the Chair, who welcomed the participants and the
Acting Secretary-General of UPOV.

*4., A summary of the speech of the Acting Secretary-General is presented in Annex II to
this report.

*5. The CAJ paid tribute to Mrs. Valerie Sisson, former delegate of Canada to
UPOV meetings, who had passed away in recent months.

*6. The Chair informed the CAlJ that Switzerland had ratified the 1991 Act of the UPOV
Convention on September 1, 2008.

An asterisk next to the paragraph number indicates that the text has been taken from the Report on the
Conclusions (document CAJ/58/6).
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*7. The Chair confirmed that the report of the fifty-seventh session of the CAJ

(document CAJ/57/7) had been adopted by correspondence and was available on the
UPOV website.

Adoption of the Agenda

*8. The CAJ adopted the agenda, as presented in document CAJ/58/1 Rev., with the
inclusion of a new item “Adoption of the report on the conclusions” after item 7.

9.  The CAlJ agreed to add the item “Adoption of the report on the conclusions” in the
program of future sessions of the CAJ.

TGP Documents

*10. The CAJ considered document CAJ/58/2.
TGP/11/1 *Examining Stability”

*11. The CAJ considered document TGP/11/1 Draft 5 “Examining Stability”, in conjunction
with document CAJ/58/2.

12.  With regard to the matters raised in paragraphs 5 to 11 of document CAJ/58/2, the
Delegation of the European Community was in favor of the recommendation of the Enlarged
Editorial Committee (TC-EDC) that practical assistance on how to address problems
concerning stability which were brought to the attention of an authority after the grant of a
breeder’s right should not be included in a document entitled “Examining Stability”.

13. The Delegation of Australia expressed the view that, for consistency with other
TGP documents, a separate document would need to be developed to provide guidance on
matters concerning stability that had been brought to the attention of an authority after the
grant of a breeder’s right.

14. The Delegation of Romania preferred the development of a separate document to
provide guidance on matters concerning distinctness, uniformity and stability that had been
brought to the attention of an authority after the grant of a breeder’s right.

15. The Delegation of New Zealand expressed its support for the intervention made by the
Delegation of Australia and noted that matters concerning stability after the grant of a
breeder’s right were complex.

16. The Delegation of Argentina supported the proposal that document TGP/11 should
consider only the examination of stability in the context of the DUS examination and that a
separate document would need to be developed to provide guidance on matters after the grant
of a breeder’s right.

17. The Delegation of Kenya was in favor of the development of a separate document to
provide guidance on matters concerning distinctness, uniformity and stability that had been
brought to the attention of an authority after the grant of a breeder’s right.
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18. The Delegation of Brazil was in favor of the development of a separate document to
provide guidance on matters that had been brought to the attention of an authority after the
grant of a breeder’s right, but requested that such a document should include matters
concerning the verification of stability.

19. The Delegation of the European Community supported the development of two separate
documents because matters before and after the grant of breeders’ rights concerned two
different legal situations.

20. The Delegation of India noted that it was important that the variety remained stable
during the entire period of protection. In that regard, it noted the importance of the
characteristics in the Test Guidelines for matters concerning stability.

*21. The CAJ agreed that document TGP/11 should consider only the examination of
stability in the context of the DUS examination and that a separate document should be
developed to provide guidance on matters concerning distinctness, uniformity, stability and
novelty which are brought to the attention of an authority after the grant of a breeder’s right.

22.  The CAJ noted that a draft of document TGP/11, providing guidance only on stability in
the context of the DUS examination, would be presented for the consideration of the
Technical Committee (TC) at its forty-fifth session to be held in Geneva from March 30 to
April 1, 2009, and to the CAJ at its sixtieth session on to be held in Geneva on October 19
and 20, 2009.

TGP/12/1 *“*Special Characteristics”

*23. The CAJ considered document TGP/12/1 Draft 5 “Special Characteristics” and
commented as follows:

Title The CAlJ agreed that the new title, proposed by the Technical Working Party for
Agricultural Crops (TWA), “Characteristics based on a response to an external
factor and characteristics for chemical constituents: protein electrophoresis”
was too long and proposed that a shorter, clearer title should be found.

1.2.2.1 The CAJ noted that the International Seed Federation (ISF) had concerns about
the sentence “Effects should be related to yield reduction” and agreed that the

ISF concerns should be reported to the expert responsible for drafting that text,
in order that an amended wording might be developed for consideration by the

Technical Committee.

2. The CAJ noted the proposals of the Technical Working Party for Vegetables
(TWYV), concerning nomenclature of disease resistance, as set out in document
CAJ/58/2, paragraphs 15 and 16. It noted that the proposals would be
considered for inclusion in document TGP/12 or TGP/7 and noted that
consideration of the proposals would not delay the adoption of TGP/12.

5. The CAJ noted that it had been proposed that the section on “Frost tolerance” be
deleted.
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Section 11 The CAJ noted that it had been proposed that the Section III “Examination of
characteristics using image analysis” should be moved to document TGP/8
“Trial Design and Techniques Used in the Examination of Distinctness,
Uniformity and Stability”

TGP/13/1 “Guidance for New Types and Species”

*24. The CAJ considered document TGP/13/1 Draft 12 “Guidance for New Types and
Species”.

25.  With regard to the explanation in section 2.4.2 of document TGP/13/1 Draft 12, the
Delegation of Australia considered that the text provided practical guidance and supported the
retention of the text without change. It also noted that the text was consistent with the
explanation provided in document “The Notion of Breeder and Common Knowledge in the
Plant  Variety  Protection  System Based upon the UPOV  Convention”
(document C(Extr.)/19/2 Rev.)".

26. The Delegation of France emphasized the need to consider the situation with regard to
distinctness according to the UPOV Convention and supported the text of section 2.4.2 of
document TGP/13/1 Draft 12 in that respect.

27. The Delegation of Paraguay explained that it had experience of such a situation and
considered that the guidance in section 2.4.2 of document TGP/13/1 Draft 12 was relevant

and useful.

28. The Delegation of Mexico considered that the guidance in section 2.4.2 of document
TGP/13/1 Draft 12 was important and should be retained.

*29. In relation to section 2.4.2 of document TGP/13/1 Draft 12, the CAJ agreed that the
explanation in section 2.4.2 of document TGP/13/1 Draft 12 should be retained unchanged.

Program for the development of TGP documents

*30. The CAJ approved the program for the development of TGP documents, as set out in
the Annex to document CAJ/58/2.

! “The Text of the 1991 Act

“16. When the Convention was revised in 1991, notwithstanding the fact that the making of selections within pre-existing variation was
regarded as a standard activity for plant breeders, it was thought to be useful to include a definition of breeder in order to emphasize the fact
that the UPOV Convention also provided protection for varieties that had been ‘discovered.” At the Diplomatic Conference, delegates were
conscious that discoveries were an important source of variety improvement but they also recognized that, in practice, a discovery must be
evaluated and propagated before it can be exploited. This is the reason why the 1991 Act retained, in Article 1(iv), the notion of breeder as
including the person who bred, or discovered and developed, a variety. The reference to the ‘origin,” artificial or natural of the initial
variation from which the variety has resulted in Article 6(1)(a) of the 1978 Act no longer appears. In the 1991 Act, ‘discovery’ describes the
activity of ‘selection within natural variation’ while ‘development’ describes the process of ‘propagation and evaluation.’

“17. It has been suggested that the criterion of ‘development’ is only satisfied if the discovered plant itself is subsequently changed in
some way and that the propagation of the plant unchanged would not constitute ‘development.” This approach would require the discovered
plant to be propagated sexually and for a selection to be made in the progeny in order to demonstrate development. It is suggested that this
approach cannot be correct since selection in the progeny would constitute ‘breeding.” This approach would also deny protection to most
mutations, since the mutation is usually propagated unchanged.”
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UPOV-ROM Plant Variety Database

*3]1. The CAJ considered document CAJ/58/3.
Collation of data for the UPOV-ROM Plant Variety Database

32. The Delegation of the European Community welcomed the proposed arrangement
between UPOV and the World Intellectual Property Organization (WIPO) that would be
considered by the Consultative Committee at its seventy-sixth session on October 29, 2008, as
set out in paragraph 6 of document CAJ/58/3, and sought confirmation that WIPO was in a
position to finance the program for delivering improvements to the UPOV Plant Variety
Database as set out in the Annex to document CAJ/58/3. The Delegation also requested
information on the timetable for that program.

33. The CAJ was informed by the Acting Secretary-General, in his capacity as Director
General of WIPO, that the Draft Program and Budget of WIPO for 2009 contained relevant
human and financial resources proposals for the program set out in the Annex to
document CAJ/58/3. He emphasized that the data in the UPOV-ROM was important for
patent offices and the arrangement would be of substantial benefit for both WIPO and UPOV.

34. The Vice Secretary-General acknowledged that the necessary resources would need to
be put into place, but explained that the objective was to start implementation of the program
for delivering improvements to the UPOV Plant Variety Database as set out in the Annex to
document CAJ/58/3 as soon as possible. In particular, he referred to the first steps in the
program; investigation of (potential) contributors’ needs and development of data quality
checks, which would already be initiated in November 2008 (see steps (a) and (c) in the
Annex of document CAJ/58/3).

35. In reply to a question by the Delegation of Pakistan on the data in the UPOV-ROM
Plant Variety Database, the Chair explained that the UPOV-ROM contained data as provided
by members of the Union and the Organisation for Economic Co-operation and Development
(OECD).

*36. The CAlJ agreed the program for delivering improvements to the UPOV Plant Variety
Database, as set out in the Annex to document CAJ/58/3, subject to approval by the
Consultative Committee of an arrangement between UPOV and WIPO, concerning the UPOV
Plant Variety Database, as set out in paragraph 6 of document CAJ/58/3.

Dates of commercialization

37. The Delegation of the European Community noted that information concerning dates of
commercialization was difficult to obtain and was in favor of the introduction of optional
fields in the UPOV-ROM Plant Variety Database concerning that information.

38. The Delegation of Japan noted that information concerning dates of commercialization
was usually provided by the breeder and when checked by the authority, was sometimes
found to be incorrect. It was in favor of the fields concerning dates of commercialization
being optional.
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39. The Delegation of Germany noted that in Germany there was a legal obligation to verify
the information provided by the breeder. It was in favor of the fields concerning dates of
commercialization being optional.

40. The Delegation of the Netherlands noted that the information concerning the dates of
commercialization in the application for a breeder’s right was declared by the breeder and the
authority in the Netherlands did not have to verify that information.

41. The Delegation of Brazil considered the information concerning dates of
commercialization to be useful. It was in favor of the fields concerning that information
being optional.

42. The Delegation of Paraguay noted that 98 per cent of the applications in Paraguay were
filed by foreign applicants and, therefore, considered the information concerning dates of
commercialization to be important.

43. The Delegation of France was in favor of the fields concerning dates of
commercialization being optional. It noted that an appropriate disclaimer would need to be
added to advise of the possible inaccuracy and incompleteness of the information. It
emphasized that the absence of information in those fields would not imply that the variety
had not been commercialized. It also noted that those fields might not reflect new
information that became available after the application had been filed.

44. The Chair noted that the general view expressed by delegations was that the fields
concerning dates of commercialization should be optional and that adequate explanations and
disclaimers concerning the accuracy and completeness of the information would need to be
provided.

45. The Delegation of Argentina was in favor of the fields concerning dates of
commercialization being optional. It noted that the breeder had the knowledge of the
commercialization data.

46. The Delegation of New Zealand agreed with the summary provided by the Chair. It
noted that New Zealand had a significant number of foreign applications and, therefore,
considered the information concerning dates of commercialization to be important.

47. The Delegation of Ecuador reported that Ecuador also received a large number of
foreign applications and explained that the authority accepted, in principle, the declaration of
information provided by the breeder. It noted that additional information in the UPOV-ROM
concerning dates of commercialization would very useful for the authority.

48. The Delegation of Pakistan agreed with the summary provided by the Chair and
wondered if a transitional mechanism could be put into place before the fields became
operational.

49. The Acting Secretary-General confirmed that the approach to provide a disclaimer and
an explanation of the status and source of the information could be followed. He recalled that
the CAJ would be informed throughout the process of developing the necessary fields in the
UPOV-ROM.



CAJ/58/7
page 7

50. The Delegation of Brazil reported that, in Brazil, the information provided by the
breeder concerning commercialization dates had sometimes been verified by the authority. It
also noted that, in some cases, the breeder was not the only source of commercialization data.

51. The Acting Secretary-General noted that an explanation could be provided on the status
and source of the information, or how to obtain an explanation of the status, for instance, a
link to an authority website.

*52. The CAJ agreed, in principle, to the introduction of fields in the UPOV-ROM Plant
Variety Database to provide information on dates on which a variety was commercialized for
the first time in the territory of application and other territories, subject to the following:

(a) the fields would be optional;

(b) an explanation of the status and source of the information, or how to obtain an
explanation of the status (e.g. a link to an authority website); and

(c) an explanation and disclaimer concerning the accuracy and completeness of the
information, including an explanation that the absence of information would not imply that
the variety had not been commercialized.

*53. The CAlJ agreed to proceed with that approach on the basis that it would be invited to

consider specific proposals before those were introduced into the UPOV-ROM Plant Variety
Database.

Development of information materials concerning the UPOV Convention

54. The CAJ considered document CAJ/58/4 in conjunction with the following draft
explanatory notes:  Explanatory Notes on Essentially Derived Varieties under the
UPOV Convention (document UPOV/EXN/EDV Draft 2); Explanatory Notes on
Exceptions to the Breeder’s Right under the UPOV Convention (document
UPOV/EXN/EXC Draft 3); Explanatory Notes on Novelty under the UPOV Convention
(document UPOV/EXN/NOYV Draft 2).

55. The Chair informed the CAJ, that the CAJ would be invited to first consider document
UPOV/EXN/EDYV Draft 2; then, the CAJ would be invited to made comments on matters not
covered in document UPOV/EXN/EDV Draft 2; and finally, the CAJ-AG would be invited to
consider those comments with a view to proposing revisions of the explanatory notes on
essentially derived varieties, as considered appropriate. She proposed to follow the same
approach for the Explanatory Notes on Exceptions to the Breeder’s Right under the
UPOV Convention (document UPOV/EXN/EXC Draft 3) and the Explanatory Notes on
Novelty under the UPOV Convention (document UPOV/EXN/NOV Draft 2).

Explanatory Notes on Essentially Derived Varieties under the UPOV Convention
*56. The CAlJ considered document UPOV/EXN/EDV Draft 2.

*57. The CAJ agreed that, in paragraph 8 of the Spanish version of document
UPOV/EXN/EDV Draft 2, the word “implicaciones” should be replaced by “consecuencias”.
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*58. On the basis of the change to paragraph 8 of the Spanish version, the CAJ approved
document UPOV/EXN/EDV Draft 2.

59. The Chair invited comments on matters not covered in document
UPOV/EXN/EDYV Draft 2.

60. The representative of the International Community of Breeders of Asexually
Reproduced Ornamental and Fruit-Tree Varieties (CIOPORA) presented the comments of
CIOPORA, reproduced in Annex I of document CAJ/58/4. He explained that the issues
raised by CIOPORA were not addressed by document UPOV/EXN/EDV Draft 2.

61. The representative of the International Seed Federation (ISF) presented the comments of
ISF, reproduced in document CAJ/58/4, Annex II.

*62. The CAJ requested the CAJ-AG to consider the comments received from CIOPORA
and ISF on document UPOV/EXN/EDV Draft 2, as set out in document CAJ/58/4, Annexes |
and II, respectively, with a view to proposing revisions of the explanatory notes on essentially
derived varieties, as considered appropriate. As a first step, it was agreed that CIOPORA and
ISF should be invited to participate at the third session of the CAJ-AG, in order to discuss
how to proceed with that process in a timely and effective way.

*63. In particular, it was noted that the following aspects would be considered by the
CAJ-AG:

(a) the proposal of CIOPORA to use the term “breeder” or “holder of a breeder’s
right” in a consistent way;

(b) the proposal of CIOPORA to explain that all of the varieties belonging to one of
the examples in Article 14(5)(c) of the 1991 Act (e.g. mutants) might be essentially derived
varieties;

(c) the request of CIOPORA to clarify the relationship between Article 14(5)(b)(i)
and (iii) of the 1991 Act;

(d) the proposal of CIOPORA to divide paragraph 9 of document
UPOV/EXN/EDV Draft 2 into three paragraphs;

(e) the request of ISF to amend paragraph 11 (third sentence) of document

UPOV/EXN/EDV Draft 2 and to include a variety “D” in figures 3 and 4 of document
UPOV/EXN/EDV Draft 2.

Explanatory Notes on Exceptions to the Breeder’s Right under the UPOV Convention
64. The CAJ considered document UPOV/EXN/EXC Draft 3.
65. The representative of ISF requested the addition of a requirement under paragraph 9 of

document UPOV/EXN/EXC Draft 3 for the material of the protected variety to be accessed
lawfully. The Chair explained that illegal acts would be covered by other relevant legislation.
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66. The representative of CIOPORA requested the inclusion of an explanation on
“safeguarding of the legitimate interests of the breeder” in paragraph 17 of
document UPOV/EXN/EXC Draft 3 that would not allow the application of Article 15(2) of
the 1991 Act to asexually reproduced ornamental and fruit varieties.

67. The Delegation of France noted that paragraphs 13 to 16 of document
UPOV/EXN/EXC Draft 3 provided an explanation of “common practice” in relation to the
recommendation of the Diplomatic Conference of 1991 on Article 15(2) of the 1991 of the
UPOV Convention and noted that the explanatory notes could not be more restrictive than the
UPOV Convention.

68. The representative of ISF requested the addition of an explanation of “holding” in
section II (d) “Farmer’s holding” of document UPOV/EXN/EXC Draft 3
(document CAJ/58/4, Annex 11, page 1 of the English version).

69. The Chair considered that the intention of the UPOV Convention was to relate to
individual farmers rather than groups of farmers, but recalled the previous discussions in the
CAlJ and, in particular, the difficulty in developing a common definition that would be
suitable for all members of the Union.

*70. The CAJ approved document UPOV/EXN/EXC Draft 3, subject to the following
amendments:

Title to change the title as follows: “Explanatory Notes on Exceptions to the
Breeder’s Right under the 1991 Act of the UPOV Convention”

paragraphs 2 |to delete the reference to Article 5(3) of the 1978 Act
and 3

Section I (a) |to delete the box with the provisions of Article 5(3) of the 1978 Act

paragraph 5 |to delete the sentence “In that respect, a party providing propagating material of
a protected variety to another party might be considered not to be engaged in a
private act, regardless of whether there is any form of payment for the material
and, therefore, not to be covered by the exception.”

paragraph 6 |to delete “for example, if he subsequently commercialized harvested material of
the variety.”

*71. The CAJ requested the CAJ-AG to consider the comments received from ISF on
document UPOV/EXN/EXC Draft 2, as set out in Annex II of document CAJ/58/4, and the
comments of CIOPORA on document UPOV/EXN/EXC Draft 3, with a view to proposing
revisions of the explanatory notes on exceptions to the breeder’s right, as considered
appropriate. In particular, it was noted that the following aspects would be considered:

(a) the request of ISF to provide an explanation on “holding” (document CAJ/58/4,
Annex II, page 2 of the English version); and

(b) the request of CIOPORA to provide an explanation of “safeguarding of the
legitimate interests of the breeder” in paragraph 17 of document UPOV/EXN/EXC Dratft 3
which would not allow the application of Article 15(2) of the 1991 Act to asexually
reproduced ornamental and fruit varieties.
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*72. As a first step, it was agreed that CIOPORA and ISF should be invited to participate at
the third session of the CAJ-AG, in order to discuss how to proceed with that process in a
timely and effective way.

Explanatory Notes on Novelty under the UPOV Convention
73.  The CAJ considered document UPOV/EXN/NOYV Draft 2.

74. In reply to a request for clarification by the Delegation of Japan, the Chair explained
that “rights” in paragraph 6(iii) of document UPOV/EXN/NOV Draft 2 referred to rights in
the variety and, in particular, a breeder’s right.

75. With respect to an observation by the Delegation of Paraguay concerning
paragraph 6(vi) of document UPOV/EXN/NOV Draft 2, the Chair clarified that the entry of
the variety in an official catalogue of varieties admitted to trade did not necessarily mean that
the variety had been sold or disposed of to others for the purposes of exploitation of the
variety.

*76. The CAJ approved document UPOV/EXN/NOV Draft 2, subject to the following
amendments:

paragraph 6(iv) |[to read “sale or disposal of to others that forms part of an agreement under
which a person multiplies propagating material of a variety on behalf of the
breeder where that agreement requires that the property in the multiplied
material of the variety reverts to the breeder;”

paragraph 6(vi) |to change “biological security” to “biosafety”

*77. The CAJ requested the CAJ-AG to consider the comments received from ISF on
document UPOV/EXN/NOV Draft 2, as set out in document CAJ/58/4, Annex II, with a view
to proposing revisions of the explanatory notes on novelty, as considered appropriate. In
particular, it was noted that the following aspects would be considered:

(a) varieties of recent creation under Article 6(2) of the 1991 Act in relation to the
time at which the plant breeders’ rights system becomes operational (see document CAJ/58/4,
Annex II, page 3 of the English version); and

(b) the request for further explanations of “for purposes of exploitation” and “or
otherwise disposed of” of Article 6(1) of the 1991 Act (document CAJ/58/4, Annex II, page 2
of the English version).

*78. As a first step, it was agreed that ISF should be invited to participate at the third session
of the CAJ-AG, in order to discuss how to proceed with that process in a timely and effective
way.
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Documents to be considered by the CAJ by correspondence

*79. The CAJ noted that the following explanatory notes had been approved by the CAJ by
correspondence:

(a) Explanatory Notes on the Right of Priority under the UPOV Convention
(document UPOV/EXN/PRI Draft 1);

(b) Explanatory Notes on Provisional Protection under the UPOV Convention
(document UPOV/EXN/PRP Draft 1);

(c) Explanatory Notes on the Nullity of the Breeder’s Right under the
UPOV Convention (document UPOV/EXN/NUL Dratft 1); and

(d) Explanatory Notes on the Cancellation of the Breeder’s Right under the
UPOV Convention (document UPOV/EXN/CAN Draft 1)

*80. The CAJ noted that the explanatory notes above, approved at its fifty-eighth session or
by correspondence, would be brought into use by the Office of the Union, for example in
Part I of the Guidance for the preparation of laws based on the 1991 Act of the
UPOV Convention (document UPOV/INF/6/1 Draft 1)

Documents to be considered at the third session of the CAJ-AG

*81. The CAJ noted that the following documents would be considered at the third session of
the CAJ-AG:

(a) Guidance for the Preparation of Laws Based on the 1991 Act of the UPOV
Convention (documents CAJ-AG/08/3/3 and UPOV/INF/6/1 Draft 1)

(b) Explanatory Notes on Conditions and Limitations Concerning the Breeder’s
Authorization in Respect of Propagating Material; and on Acts in Respect of
Harvested ~ Material under the UPOV  Convention  (document
UPOV/EXN/HRYV Draft 2);

(c) Explanatory Notes on the Definition of Breeder under the 1991 Act of the
UPOV Convention (document UPOV/EXN/BRD Dratft 1);

(d) Explanatory Notes on the Definition of Variety under the 1991 Act of the
UPOV Convention (document UPOV/EXN/VAR Draft 1);

(e) Enforcement of Plant Breeders’ Rights (document UPOV/EXN/ENF Draft 1).

*82. In relation to the Guidance for the preparation of laws based on the 1991 Act of the
UPOV Convention (document UPOV/INF/6/1 Draft 1), in recognizing the practical value of
such a document, the CAJ noted that the Office of the Union had the intention to use a similar
document as far as the text of the Convention and the agreed text of the explanatory notes
allowed. It was also noted that the Office of the Union would arrange for that document to be
translated into Arabic, Chinese, French, German, Russian and Spanish.
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New Proposals for Information Materials

*83. The CAJ noted that, during the preparation of Part II of the guidance document for the
preparation of laws (document UPOV/INF/6/1 Draft 1), the Office of the Union had identified
the need to develop explanatory notes, or additional text, on the following:

(a) Explanatory notes

(1) Article 3 “Genera and Species to be Protected” (additional guidance
concerning the specification of “plant genera and species”);

(11) Article 4 of the 1991 Act “National Treatment”;

(i11) Article 6(2) of the 1991 Act “Varieties of recent creation” (example
provision(s), based on the available explanatory notes);

(iv) Article 17 of the 1991 Act “Restrictions on the Exercise of the
Breeder’s Right”;

(v) Article 13 of the 1991 Act “Provisional Protection” (example
provision(s), based on the available explanatory notes).

(b) Based on existing information materials, a guidance document for each of
these procedures, in particular:

(i)  how to become a member of UPOV and accede to the 1991 Act of the
UPOV Convention (e.g. request for examination of laws 3 weeks in advance);

(1)) how to ratify, or accede to, the 1991 Act of the UPOV Convention
(for members of UPOV only).

*84. The CAJ agreed to the development of the above information materials for
consideration by the CAJ by correspondence.

Electronic application systems

*85. The CAJ considered document CAJ/58/5.

86. The Delegation of the European Community explained that it did not object to the
proposals set out in document CAJ/58/5, but noted that limited support had been expressed to
justify the impact on human and financial resources.

87. The Chair explained that, in the context of a meeting of authorities of the Latin
American region, the participants had expressed an interest to include, in the first part of an
application form, core questions based upon the UPOV Model Application Form, and to add
annexes for additional information required at the national level.

88. The Delegation of Ecuador expressed its agreement with the intervention made by
the Chair.
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89. The Delegation of Brazil supported the proposals and explained that it was willing to
participate.

90. The Delegation of the Netherlands requested that the recently approved UPOV Model
Application Form should not be forgotten in relation to the proposal to prepare a survey on
“core” questions, as set out in paragraph 1(a) of document CAJ/58/5.

91. The Chair explained that the authorities’ application forms did not necessarily follow
the same order of items as in the UPOV Model Application Form. She recalled that the
objective was not to change the UPOV Model Application Form but to find a way to deal
with additional information.

92. The representative of ISF welcomed the expressions of support by several members of
the Union.

93. The Delegation of Spain expressed its support for the development of a model
electronic application form.

94. The Chair noted that the development of a model electronic application form raised
issues concerning electronic signatures.

95. The representative of the Seed Association of the Americas (SAA) expressed its support
for the development of a model electronic application form.

96. The Delegation of the European Community expressed its support for the drafting of an
electronic application form and confirmed that the Community Plant Variety Office (CPVO)
was willing to provide its help and experience.

97. The Delegation of Argentina noted that the different order of questions in the
authorities’ application forms might cause some difficulties and wondered if a survey to
identify the order followed in the forms might be useful.

98. The Delegation of the Netherlands requested an explanation on the proposals which
were under consideration.

99. The Chair recalled that the proposal could follow a two-step approach: a first step
would be to survey applications forms of members of the Union to assess differences in order
to draw up a simplified standard application form and to put into annexes the particular
information required at the national/regional levels; a second step, could be the development
of a corresponding electronic form, subject to the possibilities and legislation of each member
of the Union.

100. The Delegation of Belgium noted that there was already an approved UPOV Model
Application Form. It noted that the gathering and analysis of the information in application
forms of members of the Union would imply substantial human and financial resources.
Therefore, it emphasized the relative simplicity of making an application form in a protected
word document available on line, as the Intellectual Property Office of Belgium had recently
developed for patents.
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101. The Delegation of France recalled that there was an approved UPOV Model Application
Form. It was of the view that such a model form should be the basis for any electronic
application form. The Delegation noted that each member of the Union had its individual
needs; therefore, the proposal to send the applications forms of all members of the Union to
assess differences would not justify the impact on human and financial resources. It was
proposed that the application form used by the CPVO of the European Community could be
sent to the Office of the Union for illustrative purposes. It further noted the non-binding
nature of the UPOV Model Application Form and any UPOV electronic form that might be
developed.

102. The Delegation of Paraguay expressed support for the development of a common
application form and annexes.

103. The Delegation of Australia noted that it was the responsibility of each member of the
Union to decide and update the required information in the annexes of its application form.
While it could see the potential benefits of a common application form, it considered that it
was not realistic to expect the Office of the Union to gather such information from members
of the Union.

104. In relation to possibility of the Office of the Union gathering application forms and
related annexes currently used by members of the Union, the CAJ concluded that such an
exercise would not be feasible because of the substantial resource implications.

105. The Office of the Union noted that the comments illustrated a degree of interest to
pursue discussions on electronic application systems. However, it was suggested that it might
be useful to present clear options with the resource and practical implications. For example,
due to the particular requirements at the national/regional level, a core electronic application
form using the UPOV Model Application Form would need to be supplemented by additional
information by the individual members of the Union. The Office of the Union explained that
the provision of individual supplements of all members of the Union in the UPOV website
would be impractical. However, it was suggested that those supplements might be made
available by the individual members of the Union by means of appropriate links.

*106. The CAJ agreed that an item should be included on the agenda of its fifty-ninth session
to be held on April 2, 2009, and a document prepared by the Office of the Union on the basis
of the agreed UPOV Model Application Form and further inputs from delegations and
consultations thereof.

Program for the fifty-ninth session

*107. The CAJ agreed the following program for its fifty-ninth session, to be held in Geneva
on April 2, 2009, and anticipated that a full day would be necessary to cover the program:

1.  Opening of the session
2. Adoption of the agenda

3. Report on developments in the Technical Committee



10.

CAJ/58/7
page 15

TGP documents

(a) TGP/12 “Special Characteristics”
(b) TGP/13 “Guidance for New Types and Species”

Development of information materials concerning the UPOV Convention
(a) Report of the work of the CAJ-AG at its third session
(b) Information materials for consideration/approval
(c) New Proposals for information Materials
Molecular techniques
Electronic application systems
Program for the sixtieth session
Adoption of the report on the conclusions (if time permits)
Closing of the session
108. The present report has been adopted

by the CAJ at its fifty-ninth session held in
Geneva on April 2, 20009.

[Annexes follow]
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REPUBLIQUE TCHEQUE / CZECH REPUBLIC / TSCHECHISCHE REPUBLIK /
REPUBLICA CHECA

Ivan BRANZOVSKY, Chief Specialist, Plant Commodities Department, Ministry of
Agriculture, Tesnov 17, 11705 Praha 1
(tel.: +420 2 2181 2693 fax: +420 2 2181 2951 e-mail: ivan.branzovsky@mze.cz)

Daniel JURECKA, Director, Plant Production Section, Central Institute for Supervising and
Testing in Agriculture (UKZUZ), Hroznova 2, 656 06 Brno
(tel.: +420 543 548 210 fax: +420 543 217 649 e-mail: daniel.jurecka@ukzuz.cz)

Radmila SAFARIKOVA (Mrs.), Head of Division, Central Institute for Supervising and
Testing in Agriculture (UKZUZ), National Plant Variety Office, Hroznova 2, 656 06 Brno
(tel.: +420 543 548 221 fax: +420 543 212 440 e-mail: radmila.safarikova@ukzuz.cz)

ROUMANIE / ROMANIA / RUMANIEN / RUMANIA

Adriana PARASCHIV (Mrs.), Head, Agricultural Division, State Office for Inventions and
Trademarks (OSIM), 5, Str. lon Ghica, Sector 3, 030044 Bucarest
(tel.: +40 21 3155698 fax: +40 21 312 3819 e-mail: adriana.paraschiv@osim.ro)

Maria Camelia MIREA (Mrs.), Examiner, State Office for Inventions and Trademarks
(OSIM), 5, Str. Ton Ghica, Sector 3, P.O.Box 52, 030044 Bucarest
(tel.: +40 21 3155698 fax: +40 21 3123819 e-mail: mirea.camelia@osim.ro)
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Mihaela-Rodica CIORA (Mrs.), Head of Testing Department, State Institute for Variety
Testing and Registration, Ministry of Agriculture, Food and Forestry, 61, Marasti, Sector 1,
011464 Bucarest

(tel.: +40 213 184380 fax: +40 213 184308 email: mihaela ciora@yahoo.com)

Cornelia Constanta MORARU (Ms.), Head, Legal Affairs Division, State Office for
Inventions and Trademarks, 5, Ion Ghica Str., Sector 3, 030044 Bucarest
(tel.: +40 21 313 2492 fax: +40 21 312 3819 e-mail: moraru.cornelia@osim.ro)

SINGAPOUR / SINGAPORE / SINGAPUR / SINGAPUR

Anne LOO VOON, Director, Plant Varieties/Legal Counsel, Registry of Plant Varieties
(RPV), Intellectual Property Office of Singapore, #04-01 Plaza By The Park, 51 Bras Basah
Road, Singapore 189554

(tel.: +65 6339 1369 fax: +65 6330 2741 e-mail: anne loo@ipos.gov.sg)

Adrian Choong Yee CHIEW, Senior Assistant Director, Intellectual Property Office of
Singapore (IPOS), # 04.01 Plaza by the Park, 51 Bras Basah Road, Singapore 189554
(tel.: +65 6330 2789 fax: +65 6339 0252 e-mail: adrian_chiew(@ipos.gov.sg)

SLOVAQUIE / SLOVAKIA / SLOWAKEI / ESLOVAQUIA

Bronislava BATOROVA (Mrs.), National Coordinator, Senior Officer, Department of Variety
Testing, Central Controlling and Testing Institute in Agriculture (UKSUP), Akademicka 4,
SK-949 01 Nitra

(tel.: +421 37 655 1080 fax: +421 37 652 3086 e-mail: bronislava.batorova@uksup.sk)

SUISSE / SWITZERLAND / SCHWEIZ / SUIZA

Eva TSCHARLAND (Frau), Juristin, Sektion Zertifizierung, Pflanzen- und Sortenschutz,
Bundesamt fiir Landwirtschaft, Mattenhofstrasse 5, CH-3003 Bern
(tel.: +41 31 322 2594 fax: +41 31 323 5455 e-mail: eva.tscharland@blw.admin.ch)

Manuela BRAND (Frau), Leiterin, Biiro fiir Sortenschutz, Sektion Zertifizierung, Pflanzen-
und Sortenschutz, Bundesamt fiir Landwirtschaft, Mattenhofstrasse 5, CH-3003 Bern
(tel.: +41 31 322 2524 fax: +41 31 322 2634 e-mail: manuela.brand@blw.admin.ch)

TUNISIE / TUNISIA / TUNESIEN / TUNEZ

Tarek CHIBOUB, Directeur de ’homologation et du controle de la qualité, Direction générale
de la protection et du contrdle de la qualité des produits agricoles, Ministere de 1’agriculture et
des ressources hydrauliques, 30, rue Alain Savary, 1002 Tunis

(tel.: +216 71 800419 fax: +216 71 784419 e-mail: tarechib@yahoo.fr)
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II. OBSERVATEURS / OBSERVERS / BEOBACHTER / OBSERVADORES

ALGERIE / ALGERIA / ALGERIEN / ARGELIA

Ali MAATALLAH, Directeur central, Affaires juridiques et de la réglementation, Ministere
de I’agriculture et du développement rural (MADR), B.P. 43, Hassan Badi, El Harrach,
8791 Alger

(tel.: +213 21 74 64 06 fax: +213 21 42 93 51 e-mail: alidajr2002@yahoo.fr)

EGYPTE / EGYPT / AGYPTEN / EGIPTO

Salah Ahmed MOAWED, Head, Central Administration for Seed Testing and Certification
(CASC), 8 Gamaa Street, Giza
(tel.: +202 35720839 fax: +202 35725998 e-mail: salahmohamed@casc_eg.com)

Gamal Eissa ATTYA, Head, Plant Variety Protection Office, Central Administration for Seed
Testing and Certification (CASC), Ministry of Agriculture and Land Reclamation, P.O. Box
147, Giza, 12211 Cairo

(tel.: +202 3572 8962 e-mail: gamal attya@casc_eg.com)

GEORGIE / GEORGIA / GEORGIEN / GEORGIA

Giorgi ARSOSHVILI, Head, Eurointegration and International Organizations Relations
Division, Ministry of Agriculture and Food, 6, Ave Marshal Gelovani, 0159 Tbilisi
(tel.: +995 32 378006 fax: +995 32 378006 e-mail: gio1980777@yahoo.com)

Nadar GIORGADZE, Chief Specialist, Law Department, Ministry of Agriculture and Food, 6,
Ave. Marshal Gelovani, 0159 Thbilisi
(tel.: +995 32 378034 fax: +995 32 37 8034 e-mail: barca_nono@yahoo.com)

Zurab NAZADZE, Chief Specialist, Law Department, Ministry of Agriculture and Food, 6,
Ave Marshal Gelovani, 0159 Thbilisi
(tel.: +995 32 378034 fax: +995 32 378034 e-mail: zura3@posta.ge)

INDE / INDIA / INDIEN / INDIA

Shri Harish PRASAD, Director, Seeds, Department of Agriculture & Cooperation, Ministry
of Agriculture, 11001 New Delhi
(tel.: +91 11 23382226 fax: +91 11 23382226 e-mail: dirrfs@krishi.nic.in)

R.K. TRIVEDI, Registrar, Protection of Plant Varieties and Farmers’ Right Authority, NASC
Complex, DPS Marg, Opp. Todapur village, New Delhi 110 012
(tel.: +91 11 25840777 fax: +91 11 25840478 e-mail: r k2001in@yahoo.com)

Nutan K. MAHAWAR (Mrs.), First Secretary, Permanent Mission, 9, rue du Valais,
1202 Geneva
(tel.: +41 22 906 8686 fax: +41 22 906 8696 e-mail: mission.india@ties.itu.int)
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PAKISTAN / PAKISTAN / PAKISTAN

Ahmad MUKHTAR, Commercial Secretary, Permanent Mission, 37-39, rue de Vermont,
1202 Geneva, Switzerland
(tel.: +41 22 748 7019 fax: +41 22 748 7029 e-mail: ahmad.mukhtar@wto-pakistan.org)

PEROU / PERU / PERU / PERU

Bruno MERCHOR, Director of Inventions and New Technologies, Instituto Nacional de
Defensa de la Competencia y de la Proteccion de la Propiedad Intelectual INDECOPI), 138,
de la Prosa Street, San Borja, Lima 41

(tel.: +51 1224 7800 fax: +51 1 224 7800 e-mail: bmerchor@indecopi.gob.pe)

REPUBLIQUE-UNIE DE TANZANIE / UNITED REPUBLIC OF TANZANIA /
VEREINIGTE REPUBLIK TANSANIA / REPUBLICA UNIDA DE TANZANIA

Patrick NGWEDIAGI, Registrar, Plant Breeders’ Rights Office, Ministry of Agriculture,
Food Security and Cooperatives, P.O. Box 9192, Dar es Salaam
(tel.: +255 22 2861404 fax: +255 22 286 1403 e-mail: ngwedi@yahoo.com)

Audax Peter RUTABANZIBWA, Head, Legal Services, Ministry of Agriculture, Food
Security and Cooperatives, P.O. Box 9192, Dar es Salaam
(tel.: +255 22 2862199 e-mail: audax.rutabanzibwa@kilimo.go.tz)

III. ORGANISATIONS / ORGANIZATIONS /
ORGANISATIONEN / ORGANIZACIONES

SEED ASSOCIATION OF THE AMERICAS (SAA)

Miguel RAPELA, Director, Intellectual Property Committee, Reconquista 661, ler Piso,
C1003ABM, Buenos Aires, Argentina
(tel.: +54 11 45160070 fax: +54 11 45160070 Ext. 22 e-mail: miguel.rapela@asa.org.ar)

COMMUNAUTE INTERNATIONALE DES OBTENTEURS DE PLANTES
ORNEMENTALES ET FRUITIERES DE REPRODUCTION ASEXUEE (CIOPORA)
/INTERNATIONAL COMMUNITY OF BREEDERS OF ASEXUALLY REPRODUCED
ORNAMENTAL AND FRUIT VARIETIES (CIOPORA) /INTERNATIONALE
GEMEINSCHAFT DER ZUCHTER VEGETATIV VERMEHRBARER ZIER- UND
OBSTPFLANZEN (CIOPORA) /COMUNIDAD INTERNACIONAL DE OBTENTORES
DE PLANTAS ORNAMENTALES Y FRUTALES DE REPRODUCCION

ASEXUADA (CIOPORA)

Edgar KRIEGER, Secretary General, International Community of Breeders of Asexually
Reproduced Ornamental and Fruit-Tree Varieties (CIOPORA), Postfach 13 05 06, 20105
Hamburg, Germany

(tel.: +49 40 555 63 702 fax: +49 40 555 63 703 e-mail: info@ciopora.org)
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INTERNATIONAL SEED FEDERATION (ISF)

Marcel BRUINS, Secretary General, International Seed Federation (ISF), 7, chemin du
Reposoir, 1260 Nyon, Switzerland
(tel.: +41 22 365 4420 fax: +41 22 365 4421 e-mail: isf@worldseed.org)

Huib GHIJSEN, IP Manager, Bayer BioScience N.V., Technologiepark 38, 9052 Ghent,
Belgium
(tel.: +32 92430486 fax: +32 9 224 1923 e-mail: huib.ghijsen@bayercropscience.com)

Jean DONNENWIRTH, International Intellectual Property Manager, Pioneer Hi-Bred
S.A.R.L., Chemin de I’Enseigure, 31840 Aussonne, France
(tel.: +33 56106 2084 fax: +33 56106 2091 email: jean.donnenwirth@pioneer.com)

Stevan MADJARAC, PVP Manager, Monsanto Company, 800 N. Lindbergh Blvd, Mail Zone
E1NA, St. Louis , MO 63167, United States of America
(tel.: +1 314 6949676 fax: +1 314 6945311 e-mail: stevan.madjarac@monsanto.com)

Michael ROTH, Monsanto International Sarl, rue des Vignerons 1A, 1110 Morges,
Switzerland
(tel.: +41 21 804 6721 fax: +41 21 804 6737 e-mail: michael.j.roth@monsanto.com)

EUROPEAN SEED ASSOCIATION (ESA)

Bert SCHOLTE, Technical Director, European Seed Association (ESA), 23, rue Luxembourg,
1000 Brussels, Belgium
(tel.: +32 2 743 2860 fax: +32 2 743 2869 email: bertscholte@euroseeds.org)

IV. BUREAU DE L’OMPI / OFFICE OF WIPQ /
BURO DER WIPO / OFICINA DE LA OMPI

William MEREDITH, Head, Patent Information and IP Statistics Service, World Intellectual
Property Organization

V. BUREAU / OFFICER / VORSITZ / OFICINA

Carmen Amelia M. GIANNI (Mrs.), Chair
Li BO, Vice-Chair
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VI. BUREAU DE L’UPOV / OFFICE OF UPOV /
BURO DER UPOV / OFICINA DE LA UPOV

Francis GURRY, Acting Secretary-General
Rolf JORDENS, Vice Secretary-General

Peter BUTTON, Technical Director

Raimundo LAVIGNOLLE, Senior Counsellor
Makoto TABATA, Senior Counsellor

Yolanda HUERTA (Mrs.), Senior Legal Officer

[L’annexe II suit/
Annex II follows/
Anlage II folgt/
Sigue el Anexo II]
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ANNEX II

Intervention by Mr. Francis Gurry, Acting Secretary-General of UPOV

58" Session of the Administrative and Legal Committee (CAJ)
October 27, 2008

Madame Chairperson,
Distinguished Delegates,

Thank you, Madame Chairperson, for the warm words of welcome.

I am particularly pleased that it is UPOV’s Administrative and Legal Committee which offers
me the first opportunity, in my capacity as your Acting Secretary-General, to meet officially
with delegations of UPOV members and observers. It is my pleasure to welcome you all at
the outset of this week of intensive work, which for many of you will end on Saturday
evening with a session of the CAJ Advisory Group.

The International Convention for the Protection of New Varieties of Plants (UPOV
Convention) sets out an important and successful concept of intellectual property rights
protection in the specific field of plant breeding. Against the background of global challenges
such as climate change, desertification, food security, preservation of biodiversity, shortage of
energy and the need for economic development of rural areas, there can be no doubt that plant
breeding needs to be encouraged and intensified.

The UPOV Study on the Impact of Plant Variety Protection provides convincing evidence
that plant variety protection according to the UPOV Convention and membership of UPOV
are most effective elements in such a strategy. The steady growth of UPOV in terms of
membership from all continents and in terms of numbers of applications for plant breeders’
rights and titles of protection granted by UPOV members shows that this view is increasingly
shared.

The UPOV Convention continues to provide the only internationally harmonized Sui generis
system of plant variety protection. The shared understanding among UPOV members of the
objectives and principles of plant variety protection is the basis for consensus, in the UPOV
Council, which has been evident, even with regard to matters which are of political
sensitivity. The internationally harmonized technical procedures for plant variety protection,
based on 40 years of experience and expertise, are a foundation for the quality and
effectiveness of protection.

UPOV’s expertise is widely recognized and used, even in areas beyond plant variety
protection. Examples are seen in the international trade of seed according to the Organisation
for Economic Co-operation and Development (OECD) schemes, and the national or regional
registration systems of admitting varieties to the market.

A great deal of this most beneficial work is done here in the CAJ and I am extremely grateful
for your dedication and cooperation.
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The agenda items at this session are again of particular relevance:

the TGP documents under consideration will provide further important guidance to
UPOV members on the operation of the UPOV system,;

- with regard to improvements of the UPOV Plant Variety Database, I have encouraged
my colleagues in the Office of UPOV and in WIPO to examine possibilities for
intensified cooperation between both organizations;

- in respect of information materials concerning the UPOV Convention, you are expected
to consider important guidance documents which have been prepared by the CAJ

Advisory Group; and finally, you are expected

- to consider further the potential role of electronic application systems for plant breeders’
rights.

The ultimate objective is, in all four cases, to provide services to UPOV members and
potential future members.

I wish all of you a successful meeting and I am looking forward to seeing most of you again
the course of the coming days.

[End of Annex II and of document]



