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Openirg of the Session

1. The Administrative and Legal Committee (CAJ) held its fiftieth session in Geneva on
October 18 and 19, 2004, under the Chairmanship of Ms. Nicole Bustin (France).

2. The list of participants is reproduced in Annkto this report.

3. The session was opened by the Chair, who welcomed the participants. The Chair
informed the CAJ that DrArpad Bogsch, the former SecretaBeneral of UPOV, passed
away on Septembdr9, 2004. The CAJ paid tribute to DBogsch’s important contribution to

the work of UPOV during his mandate as Secretagneral from 1973 to 1997 by observing

a minute of silence.

4. The Chair extended a particular welcome to the Delegations of Singapore and
Uzbekistan. She informethe CAJ that Singapore had become a member of UPOV on
July30, 2004, and that Jordan and Uzbekistan would become members of UPOV on
October24, 2004, and November 14, 2004, respectively.

5. The Delegations of Singapore and Uzbekistan exprefssdgratitude to the Office of

the Union and the members of the Union for the assistance given to them in the process of
their accession to the UPOV Convention. The declarations of the Delegations of Singapore
and Uzbekistan are reproduced in Annelesnd 11l to this report, respectively.
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6. The Chair confirmed that the report of the fortinth session of the CAJ had been
adopted by correspondence (document CAJ/49/5).

Adoption of the Agenda

7. The CAJ adopted the agenda as préged in document CAJ/50/1, after having decided
to discuss itend immediately after the adoption of the agenda.

Draft Explanatory Notes on Article 15(1)(i) and (2) of the 1991 Act of the
UPQOV Convention: Acts Done Privately and for N@@ommercial Purpses and Provisions
on FarmSaved Seed

8. The Vice Secretargzeneral introduced document CAJ/50/3.
Article 15(2)(i) of the 199JAct

9. The Chair invited comments in relation to the draft explanatory notes on AltigE)(i)
of the 191 Act contained in the Annex to document CAJ/50/3.

10. The representative of the European Community sought clarification in relation to the
terms “consumed entirely by himself” which appeared in paragdapii the Annex.
He wondered whether #t expression covered consumption by that person’s cattle and family.

11. The Vice Secretargzeneral considered that, in the present context, if the cattle were for
commercial production then food for the cattle would not be covered bycoormecial
purposes, but if the cattle served only the nutritional needs of the family, then it could be
encompassed by the notion “consumed entirely by himself”. He added that the word “family”
should be understood as the family living on the holding.

12. The Chair recalled the difficulty during the Diplomatic Conference of 1991 of reaching
consensus on definitions such as the notion of “family”, “subsistence farming”, and “amateur
gardener”.

13. The representative of the Internatior®ded Federation (ISF) welcomed the contents of
the document and, in relation to the second sentence in paragy@pghe Annex, agreed with

the opinion that the family living on the holding and feeding cattle for the subsistence of the
family could be cosidered as falling within the exception under Artidlg(1)(i) of the
1991Act.

14. The Delegation of Argentina expressed the view that it was important to define
“farmer” and to consider whether “cooperative farming” could fall within the exoepinder
Article 15(1)(i) of the 1997Act.

15. The Chair replied that it would be difficult to define “farmer” because it would depend
on the circumstances of each country.

16. The representative of the Food and Agriculture Orgatiin of the United Nations
(FAO) confirmed that a general definition of “farmer” or “subsistence farming” was
impossible and a definition could only be undertaken on a-bgsease basis. He was pleased
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with paragraphd, 8, 21 and 22 of the Annex. He&jgressed agreement with the content of
paragrapht of the Annex in relation to “subsistence farmers” and said that the contents of
paragraplt8 of the Annex provided a flexible and dynamic solution for the implementation of
the exception under Articlé5(2) of the 1991Act. Healso referred to paragra@i of the
Annex and to the difficulties in the implementation of legislation related to commercialization
within a farmers’ cooperative. In relation to paragr&#hof the Annex, he affirmed that
FAO suppoted innovation in both developing and developed countries through the protection
of plant varieties. Each country required that their problems be studied on dyasse
basis. FAO welcomed the opportunity to work with UPOV on those matters and he
mentioned that, very often, developing countries requested help in that particular field.

17. The Chair clarified that the scope of Articl®(1)(i) of the 1991Act was of a private

nature and should not go beyond the family environment. For exgnifptattle are sold,

there was a commercial use, because savings made in the cost of feeding animals constituted a
commercial use.

18. The Delegation of Bolivia referred to the importance of defining the notion of
“subsistence farming” and natethat, in Bolivia, there were 600,0@®tato farmers, the
majority of which, even providing for some possibility of selling the crop or animals fed by
the crop, would not reach the minimum required for their food security.

19. The Chair apprectad the explanations given by the Delegation of Bolivia referring to
situations concerning food security, but recalled that any commercial use of the crop was
problematic within the current wording of the 198¢t.

20. The Delegation of Kenya aged with the Delegation of Bolivia that it was difficult to
define “subsistence farmer” as the size of the land was not always a deciding factor.
It considered that it was important that the definition did not exclude the farmer’s family or
animals.

21. The representative of the International Community of Breeders of Assexually
Reproduced Ornamental and Frlitee Varieties (CIOPORA) referred to the difference
between the 1978ct and the 199MAct in relation to the scope and exceptions to the
breeder’s right. Heecalled the recommendation adopted by the 1D@lomatic Conference
that appeared in paragrafB of the Annex, which provided that the farmer’s privilege should
not, in principle, extend to ornamentals.

22. The representatevof the European Community noted that the definition of subsistence
farming fell outside the scope of the UP@@obnvention. If there was an act of
commercialization, then that act would fall outside Artitk1)(i) of the 1991Act.

23. The Char recalled that the text of Articl@5(1)(i) of the 1991Act did not refer to
commercial acts, but to acts done for praammercial purposes, and that this aspect should be
borne in mind in relation to the scope of the other terms, such as family andlanima

24. The Delegation of Argentina agreed that it was difficult to define the term “subsistence
farming” and that it was important to focus on what was meant by commercial purposes and
what was considered to be private in the sense that ineaiexposed to the public.

25. The Chair drew attention to the difficulties of differentiating between cases where a sale
was essential to ensure the food security of the family and cases where a sale was for profit.
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26. The Vice SeaetaryGeneral explained the need for paragrdpdf the Annex to adhere
closely to the text of the 199Act and to avoid any definition of family or subsistence
farmers. The objective was to focus on the framework of the draft explanatory notes and to
clarify that consumption of those members of the family based on the holding and feeding
cattle for private and nenommercial purposes would fall within the exception under
Article 15(1)(i) of the 1991Act. In relation to a comment made by CIOPORA on the
different scope under the 19%kt and the 197&\ct concerning that matter, the task of the
draft explanatory notes was to provide clarification on the scope of the A891

27. The representative of FAO proposed that, in order to assist in tygaption of the
document and to broaden the view on what was meant by food security argbmonercial
purposes in different countries, he could provide information received by FAO on those
matters.

28. The Chair and the Vice Secreta@eneral velcomed the initiative of the FAO
representative to provide relevant documentation in the spirit of cooperation among
organizations.

Article 15(2) of the 199RAct

29. The Delegation of Australia requested the introduction of “some possibledadsbf
“the” before the word “mechanisms” in the last sentence of parag@agtihe Annex.

30. The Chair concluded that that was a linguistic matter as the introduction of the proposal
of the Delegation of Australia would not modify the tertthe French and Spanish versions
of the document.

31. The representative of ISF pointed to the importance of paragfajftthe Annex and, in
particular, its last sentence.

32. The Delegation of Argentina expressed its support for dbatents of paragraptis
to 9 of the Annex and, in particular, the need to evaluate each situation on dyasse
basis, with regard to different crops and situations. It explained that Argentina was revising
its provisions concerning the farmer’s ptege and, for that purpose, a discussion group had
been established to facilitate consultations with breeders’ and farmers’ associations.

33. The Delegation of the United States of America was concerned with the approach and
form that the docunt@ was taking. Despite the fact that the first paragraph of the document
stated its nofbinding and exemplary nature, the wording concerning the exception under
Article 15(1)(i) of the 1991Act and, to a lesser extent, the sections covering the farmer’'s
privilege contained binding language. The United States of America believed that the
document should, at most, only provide examples of existing laws that met the criteria set
forth in the 1991Act and which could be used as guidance for legislative amentsnin

order to be consistent with the 198&t. It was often the role of the competent courts to
determine consistency with treaty provisions or legal infringement in light of concrete facts
and circumstances. The document went beyond existing exampieattempted to explain

the scope of treaty provisions with the risk of potentially removing the flexibility which
resulted from a carefully negotiated diplomatic conference.

34. The Chair recalled that current and future members of UPOV chvhwere in the
process of revising their legislation, had requested detailed explanations and additional
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elements that could facilitate the understanding and the contents of those exceptions and their
implementation. The document under discussion waply te such requests. Nevertheless,

it would be appropriate to revise the document in order to ensure that the drafting style did not
confer a binding nature to its content, in particular with regard to parag@ph22 of the
Annex.

35. The Delegation of Canada supported the views of the Delegation of the United States of
America explaining that Canada was discussing amendments concerning its farmer’s privilege
and that it considered that the explanations provided in that document were tow.nar

36. The Delegation of Japan recalled that conditions concerning those exceptions might
differ from country to country, depending on the crops. Whilst it considered it useful and
beneficial to have examples and guidelines, it would be ingmdtio avoid wording that could

go beyond what was provided in the 194dt.

37. The Delegation of France was in favor of drafting explanatory notes and recalled that
the matter concerning farnsaved seed was an optional exception.

38. The Delegation of the Republic of Korea informed the CAJ that its country was drafting
specific regulations on that matter and the assistance that could be provided through the
document was most welcome.

39. The Delegation of Germany noted thiae provisions of Articlel5 of the 1991Act were
complex and considered that, in order to facilitate their interpretation and implementation,
complementary information on how different countries interpret those provisions in their
legislations was useful.

40. The representative of the European Community noted, in relation to the comments
raised by the Delegation of the United States of America, that the present document already
provided examples of legislation. In that regard, certain elemdrtseaelevant Regulation

of the European Community were already reflected in the document.

41. The Delegation of Ukraine welcomed the document and considered it useful for
Ukraine.

42. The representative of ISF recalled the delicagdure of the document He explained

that, if there was no protection for breeders and, as a consequence, breeders did not receive
remuneration for their work, that could endanger the UPOV system of protection. If the
protection offered by the UPOV systenas insufficient, breeders would use other intellectual
property systems or technical means to obtain protection for their work.

43. The Delegation of the United States of America welcomed the fact that the document
reflected some provisions ahe European Community system, but requested that the
document also take into account other systems that might reflect the flexibilities provided
within the Treaty to allow members to adopt solutions for their particular situations. It agreed
with the Dekgation of Canada that the document should not limit the flexibility contained in
the 1991 Act. As an example, the term “sold” in the fifth sentence of paragraghthe
Annex could have different connotations in different jurisdictions. Sisedle batering
might be considered “commercial” in some jurisdictions and yet it might be considered
“non-commercial” in others. It appreciated the suggestion made by the Delegation of
Germany of examining how different countries interpret those provisions inléggslation.
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44. The Chair referred to the comment made about the “barter” system and agreed that,
depending on the circumstances and countries, the notion of “barter” might or might not be
considered as a commercial act. She further addedhbalocument should not define terms

but should provide a wider range of examples or reflections.

45. The Delegation of New Zealand considered that the contents of paratPaphthe
Annex and following paragraphs provided useful guidance, andgested that the
implementation costs should be borne in mind.

46. The Delegation of Finland suggested obtaining more information on the problems
encountered in the implementation of the provisions and the collection of written comments
from members and various organizations.

47. The Chair noted that undertaking a survey would be tooesuming and would entail a
delay in the preparation of the document.

48. The Delegation of Argentina supported the intervention of theessgntative of ISF. It
considered it to be important that the document included examples of the exceptions under
Article 15(2) of the 199JAct. The Delegation informed the CAJ that Argentina had
administrative jurisprudence in that field.

49. The representative of ISF considered that it would be important to know from the
countries that had implemented the farmer’s privilege: which type of solutions had been
adopted to provide reasonable limits and to safeguard the legitimate interests oéederbr

and whether those solutions were enforceable. He added that, while it was true that the
exception under Articld5(2) of the 199JAct was an optional exception, once the optional
exception existed in a particular legal system, it “must” be intredueithin reasonable limits

and subject to the safeguarding of the legitimate interests of the breeder and proposed that the
second sentence of paragraph 11 of the Annex should be amended accordingly.

50. In relation to paragraphi0 and 11 of te Annex, the Chair proposed that a possible
solution was to delete the second sentence of paradrhpiithe Annex as that matter would
be dealt with in paragraptb and following of the Annex.

51. The representative of CIOPORA supported thennention made by the representative
of ISF concerning the use of “must” instead of “could” in the second sentence of pardgraph
of the Annex.

52. The Delegation of Spain emphasized that the importance of the document was not only
for future menbers, but also for existing members, such as Spain, which was in the process of
ratifying the 1991Act. The Delegation did not have objections to the principles reflected in
paragraph40 and 11 of the Annex.

53. The Delegation of France alsgr@ed with the principles in paragraph® and 11 of the
Annex.

54. The Delegation of Bolivia supported the comments made by the Delegations of
Argentina, France and Spain on the importance of the document and also mentioned that it did
not haveobjections in relation to paragraph® and 11 of the Annex.
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55. The Delegation of Uruguay expressed its support of the document and its availability to
collaborate with further drafting.

56. The representative of ISF considered thatvés important to clarify in the document
that the repeated use of parent lines for the production of hybrids would be excluded from the
farmer’s privilege. He added that such a clarification would be useful in relation to
farm-saved seed.

57. The Chair invited the representative of ISF to examine paragtdpbf the Annex

which already provided for the situation where authorities might decide not to extend the
farmer’s privilege to hybrid varieties or synthetic varieties. If the new versiorihat
document had the objective of introducing more examples, then the case of France could be
mentioned, which did not permit the extension of the farmer’s privilege to hybrid varieties.

58. The Chair noted that there were no substantive diges to the contents of
paragraph42, 13 and 14 of the Annex.

59. The representative of ISF recalled that there were two conditions in the implementation
of the farmer’'s privilege under Articl5(2) of the 199JAct. To implement it within
reasonable limits was not enough and it was also necessary to implement it whilst
safeguarding the legitimate interests of the breeder. While the document covered the first
element “reasonable limits”, paragraph of the Annex did not adequately cover tlezsnd
element concerning “the safeguarding of the legitimate interests of the breeder”.

60. The Chair suggested that the structure of paragiapbf the Annex be modified in
order to reflect the concern expressed by the representative of 18Fthah would then

provide a clear basis for considering the contents of paragtapif the Annex. She further
explained that the contents of paragrdghof the Annex, in particular the notion of “small
farmer”, had been inspired by the legislation ofliB@m and the European Community.

61. The Delegation of Argentina explained that the notion of “safeguarding of the legitimate
interests of the breeder” not only covered the cases of collection of remuneration by breeders,
but also the differenénforcement measures available to breeders to facilitate the appropriate
implementation of those exceptions.

62. The Chair recalled that the text of the Convention was the only binding legal source.
The document would be revised in order to pd®/ more examples and to clarify its
non-binding nature.

63. The Vice Secretarzeneral observed that the interest expressed in the document was a
reflection of its importance not only for future members, but also for present members, and
confirmed that the document would be redrafted for the April session of 2005 to take into
account the discussions.

64. The Chair concluded that there was a good level of agreement on the need to finalize the
document.
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Draft Recommendations Concérg Information, Documents or Material Furnished for
Examination Purposes

65. The Vice Secretargzeneral introduced document CAJ/50/2.
Introduction and General Obligations

66. The Chair invited comments in relation to paragraphand 2 of the draft
recommendations concerning information, documents or material furnished for examination
purposes, contained in the Annex to document CAJ/50/2.

67. The representative of ISF stated that public inspection and exchange betweertiaathori
should not involve the material of varieties furnished for examination purposes. Any use, or
disclosure to third parties, of material supplied by the breeder should be subject to the
breeder’s prior informed consent, and that prior informed condemild not be regarded as
automatically granted by the mere fact that an application for a plant breeder’s right had been
filed or a certificate had been issued.

68. The Chair replied that those matters would be dealt with in the following sectibthe
document concerning public accessibility and providing information, documents and material
to other authorities.

69. The representative of CIOPORA requested the deletion of the words “in general” in the
fourth sentence of paragraghof the Annex.

70. The Delegation of Germany supported the proposal made by the representative of
CIOPORA.

71. The Delegation of the Netherlands explained that the term “in general” would cover
some rare situations where, due to a pulgrosecution, information owned by a public
institution could be requested.

72. The Chair clarified that relations between the authorities and the courts went beyond the
competence of UPOV, and they might need to take place even without thariaatton of the
breeder.

73. The Delegation of France suggested to change the title of paragrafpthe Annex and
to remove the words “for example” in the same paragraph. One possible title would be
“Obligations of the authorities responsildéthe examination”.

74. The Delegation of the United States of America noted that the words “in general” could
cover situations such as the one in the United States of America whereby the material of the
variety was returned to the breeder asttoyed if the application had been withdrawn or
rejected.

75. The representative of the European Community recalled that paragrafptihe Annex

had a broader scope than the examination of the application of the candidate variety because it
also included the activities concerning the examination of other applications. He pointed out
that the concern expressed by the breeder and the need for the breeder’'s consent related
mainly to the material of the variety.
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76. The Chair recalledhat the concerns of the breeders related not only to the material, but
also to other information such as the formulae concerning hybrids.

77. The representative of ISF supported the intervention made by the representative of the
European Communjtconcerning the examination of other applications and also the comment
made by the Chair on hybrid formulae.

78. The Delegation of Australia considered that “in general” should be retained to cover
requests from the court on cases concerningreagsly derived varieties. The request from
the court might not concern the candidate variety, but the initial variety.

79. The Chair proposed to change the words “For example” to “In particular” in the third
sentence of paragrajzhof the Amex.

80. The Vice Secretargseneral confirmed that the change of “For example” to “In
particular” would also be made in the other languages.

81. The Delegation of Sweden requested that, as the draft recommendations were not of a
binding nature, a general reference in paragramf the Annex should be made to national

and regional law, such as “without prejudice to applicable law”, to clarify that the
recommendations were not intended to change the existing legislation.

82. The representative of ISF added that, in addition to national laws, a reference should be
made to relevant international treaties.

83. The Chair summarized that the result of the discussions on paragraphs 1 and 2 of the
Annex was that the proposéext was accepted in principle, with minor modifications and a
change to the title to correspond to paragraph

Public Accessibility
84. The Chair invited comments in relation to paragraphd and 5 of the Annex.

85. The Delegatiao of the Russian Federation requested to change “should” to “may” in
paragraplb of the Annex.

86. The Delegation of the United States of America proposed to change “shall” to “should”
in paragraptb of the Annex and, subject to that change, resged its agreement with
paragraphd and 5.

87. The Delegation of the United Kingdom expressed its support for the document and
considered that it would be more consistent to use the term “should” rather than “shall”
throughout the document.

88. The Delegation of Mexico referred to the termimspeccion por el publicoin the
Spanish version of the document, explaining that the wadrgpeccién referred to a
supervision act from the authority and that it would be more appropriatia@nSpanish
version to refer to access by the public or consultation by the public.
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89. The Chair mentioned that the comment was relevant only for the Spanish version of the
document and that the terms used in the English and French versialtsremain as they
were.

90. The representative of ISF stated that hybrid formulae should be considered to be
confidential information and should not be accessible to the public.

91. The Chair recalled that a particular section a# fhrechnical Questionnaire was reserved
for confidential information and, although the case of a hybrid formula was not specifically
mentioned, that question was already covered by paradi@p(i) of the Annex.

92. The Delegation of Spain manned that different legislation had different criteria on
accessibility. In the case of Spain, only persons with a legitimate interest had access to the
information in the Register.

93. The Chair proposed to keep paragr&gh)(ii) of the Annexunchanged, because its
contents were of a general nature.

94. The representative of the European Community mentioned that the legislation of the
European Community made a specific reference to the situation of hybrid formulae and
expressed itagreement with the proposal from the representative of ISF.

95. The Chair explained that paragraplof the Annex dealt with questions of a general
nature, but the particular situation of parent lines of hybrid varieties was specifically covered
in paragrapti2(b) of the Annex.

96. The Delegation of the Russian Federation expressed a preference to retain the general
character of paragraph of the Annex. It considered that, if the hybrid formulae were not
published, that would providefarm of double protection for breeders and considered that the
public needed to know the hybrid formulae.

97. The representative of the European Community agreed that pardy@ptihe Annex
should be kept unchanged, due to its general natué,proposed to leave the reference to
hybrid formulae in paragraph? of the Annex.

98. The representative of ISF was in favor of opening files where that was necessary for
dealing with infringement cases, but he expressed concern about adctss mublic to
confidential information.

99. The Chair clarified that the concern expressed by the representative of ISF was better
covered in paragraph? of the Annex because that paragraph referred not only to the access
by the public, but tany access that might take place.

100. The representative of CIOPORA expressed his support of the intervention made by the
representative of ISF that information concerning hybrid formulas should not be made
available.

101. The represeative of the European Community, referring to paragrafifj(iii) of the
Annex, noted that the information on growing trials did not provide a clear recommendation
and kept open different possibilities. He wondered if it was possible to provide more clear
recommendations such as a checklist for drafting legislation.
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102. The following paragraph$03 to 116 report on discussions which took place on the
nature of the document.

103. The Vice Secretarfseneral explained that the nature of tlecument reflected the
discussion which had taken place in the CAJ. He noted that even a simple checklist of
matters to be considered when organizing, for example, access by the public might be useful
for authorities.

104. The Delegation of Spaireferred to the nature of Test Guidelines which, although not
binding, members of UPQV tried to follow as far as possible. The Delegation expressed its
wish that the document provide clear guidelines to further harmonization. It agreed on the
need to povide for a degree of flexibility, but considered that the objective should be to reach
an optimum level of harmonization and not to leave all possibilities open.

105. The representative of ISF stated that, if the document did not provide aditeetion, it
could give a permissive signal leading to a result contrary to that intended. In that case, it was
better to rely only on existing laws and treaties, and on Artldef the 1991Act.

106. The Delegation of France, referring to pgraphb(b)(iii) of the Annex, recommended
the coding of varieties in growing trials.

107. The Delegation of Sweden referred to the proposal of coding made by the Delegation of
France and considered that, if that were to be a new element, it wioalte it more difficult
to agree the document.

108. The representative of the European Community considered that creating a checklist that
could provide some guidance to authorities was better than nothing. The proposal of the
Delegation of Frane concerning coding would be of interest only if a decision was taken to
reach a more precise and complete level of harmonization through those recommendations.
If that was not the case, it would be better not to include new elements such as coding.

109. The Delegation of Argentina preferred a clear document that would reinforce the
UPOV system of plant variety protection.

110. The Delegation of the Netherlands recalled that the document discussed items which
were subject to national laand considered that it would be preferable to develop a checklist
which could be a useful tool for new and old members of the Union.

111. The Delegation of Spain agreed with the Delegation of Argentina and confirmed the
need to develop a clear doment and to aspire to greater harmonization.

112. The Chair noted that the clarity of the document could also rely on the elaboration of a
list of elements that could be taken into consideration in drafting legislation.

113. The Delegson of Switzerland considered that the document would be useful for the
legislative work of members. It agreed to continue discussions and favored a document which
would result in greater harmonization.

114. The Delegation of the United State$ America, whilst understanding the concerns
expressed by the representative of ISF and the wish mentioned by the Delegations of
Argentina and Spain that the goal should be greater harmonization, reminded the CAJ of the
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history of the document and the fabiat members did not wish to develop model agreements
that could be contrary to national laws. The Delegation agreed with the interventions made
by the Delegations of the Netherlands and Switzerland and considered that the document
could be valuable foacceding countries.

115. The Delegation of Sweden supported the comments made by the Delegations of the
Netherlands, Switzerland and the United States of America.

116. The Chair concluded that the nature of the document should consist of
recommendations and should aim at harmonization through a checklist or control list.

117. During the discussions of paragrap(b)(iv) of the Annex, the representative of ISF
recalled that Article80(1)(iii) of the 1991Act only required the pubtiation of applications

for, and grants of, breeders’ rights and proposed and approved denominations. The Chair
clarified that Article30(1)(iii) provided for the minimum publication requirements, but
members could decide to publish beyond that minimurthair laws. For clarity purposes,
drafting improvements were proposed in the French version of parag(hjfiv) of the
Annex: deletion of the wordsou nori in the second sentence and the substitutionpaiur le

publit by “ a la demande du publian the third sentence. Both drafting improvements were
also applicable to the Spanish version of the document.

118. The Delegation of Austria referred to its coding system which protected the
confidentiality of material in a way that only the persoentitled to have the code could have
access to the results.

119. The Delegation of Spain pointed to some linguistic difficulties in paragépy(vi) of
the Annex and wondered whether, in the second sentence, the word “not” should be added
befae “allow”. It was agreed that the new version of the document would clarify that matter.

120. The Delegation of Argentina suggested to changespeccion por el publicoby
“consulta por el publicdin the Spanish version of the document.

121. The Delegation of Germany explained that, in Germany, access by the public to
material of varieties was restricted to cases where objections had been made by third parties.

122. The representative of ISF differentiated between plant nateontained in variety
collections comprising varieties of common knowledge and plant material which was
submitted for examination. For the latter, material should only be accessible in exceptional
cases and, as a general rule, the public should na hesess to the material.

123. The Delegation of Argentina confirmed that material concerning pending applications
was accessible to the public only in cases of objections and only to third parties which were
directly concerned by the examination.

124. In relation to paragraph(b)(vi) of the Annex, the Delegation of France suggested to
change the title to refer only to plant material of protected varieties. It also added that
material was not consulted, but accessible and, thereforelation to plant material, using

the term “consultation” was not appropriate.

125. The Delegations of Argentina, Germany and Uruguay and the representative of
CIOPORA proposed to delete paragrdygh)(vi) of the Annex in order to avoid confusion.
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126. The representative of ISF proposed two options: the first being that the material should
not be available unless legally requested and, the second being to delete pabdgygphof

the Annex. He preferred the first solution because duld make the situation clear for
acceding countries.

127. The Chair concluded that the new version of parag&pi(vi) of the Annex should
propose two options: deletion of the paragraph; and a new paragraph specifying certain
restrictions.

Providing Information, Documents and Material to other Authorities

128. The Chair invited comments on paragraphso 9 of the Annex. In relation to
paragrapl6, the Chair observed that the directive stydélected the obligations in the relevan
Articles of the UPOV Convention.

129. In response to a request from the Delegation of the Netherlands, the Chair clarified that
the term “authorities” referred to the authorities responsible for plant breeders’ rights.

130. The repesentative of ISF stated that, as a minimum rule, the breeder should be
informed of the exchange of material between authorities. He preferred that the authorization
of the breeder should be obtained prior to the exchange.

131. The Chair clarifed that, in paragraph of the Annex, the exchange took place in
relation to varieties whose existence was a matter of common knowledge and drew attention
to the exceptions under paragralit(b) of the Annex.

132. The Delegation of France retadl the importance of exchanging material in a secure
manner and noted that a variety which was the subject of an application might also be part of
an exchange to determine whether the variety was distinct and also was a variety which could
potentially beome a matter of common knowledge.

133. In relation to the second sentence of paragrapiithe Annex, the representative of ISF
requested to change “may” to “shall’. At the request of the Chair, the Technical Director
offered, as another altertne, to use the word “should” and the representative of ISF agreed
with that change.

134. The Delegation of the Netherlands considered that, with the exception of inbred lines,
there was no reason to establish secrecy in the exchange of matueden authorities. It
further expressed its agreement with paragrapiithe Annex.

135. The Delegation of Australia noted that paragrdpbf the Annex was broader in scope

than just the exchange of material, and also addressed exchangdoohdtion and
documents. It pointed out that the exchange between authorities sometimes took place by
telephone or by electronic mail, and a requirement for formal agreements on those exchanges
would increase the cost.

136. The Delegation of theNetherlands wondered why there was a need for special
agreements when the material was already on the market. The Chair noted that agreements
could be useful to manage the stock of the material. The representative of ISF clarified that
many varieties whih were protected were not on the market.
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137. The representative of CIOPORA had some reluctance in relation to the exchanges of
material with the United States of America pending the resolution of the problematic situation
concerning the patentdw novelty requirement under Section 102(d) of tite of the
United States Code.

138. The Delegation of the Netherlands favored retaining “may” in the second sentence of
paragraply of the Annex but, in order to reach consensus, agreed wghctiange to
“should”.

139. The Delegation of Belgium proposed to delete “or to the entering of the variety in the
official register of varieties, as the case may be.” from the last sentence of par&goéine
Annex.

140. The Chair oserved that the proposal from the Delegation of Belgium made sense as
those recommendations were addressed to the authorities in relation to applications that led to
the granting of breeders’ rights.

141. The representative of CIOPORA statedtthize material should not be accessible but
that, if access was required, the breeder should be informed accordingly. In reply to the
concern expressed by the representative of CIOPORA, the Chair referred to document
CAJ/49/3 which dealt with that matter.

142. The Chair proposed to add the last sentence of paragraplthe Annex at the end of
paragraplt8. The representative of ISF explained that, in relation to the proposal by the Chair,
there was some internal debate within ISF as to whetherinclusion might encourage the
exchange of material.

143. The Delegation of Argentina expressed its agreement with the position of ISF. It
considered that, until the breeder’s right had been granted, the material should be kept
confidentialand, if the exchange of the material was necessary, it should be included within
agreements between authorities and the breeders should be notified accordingly.

144. The Delegation of the United States of America expressed its sympathy for the
comments made by the representatives of ISF and CIOPORA and proposed to delete the last
sentence of paragrajg@of the Annex.

145. The Delegation of Mexico agreed with the inclusion of the reference to agreements
between authorities concerning maérmof pending applications, but did not agree with the
proposal to delete the last sentence of parag8aphthe Annex as it considered it useful for
reference purposes.

146. The Delegation of France expressed its agreement with the propoda [etegation
of Belgium and with the inclusion of the last sentence of paragvaphi the Annex in
paragrapl8.

147. The representative of ISF, whilst expressing its sympathies for the proposal of the
Delegation of the United States of Americansidered that, although the situation was clear

in the United States of America, that was not the case in other countries. He considered that
maintaining the last sentence, as modified by the Delegation of Belgium, with the addition of
the last sentenoaf paragraply of the Annex in paragrap8, could be an appropriate solution.
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148. The Delegation of Argentina was of the opinion that the matters dealt with in
paragrapl® of the Annex should be decided by the breeder and should not involve the
authority.

149. The representative of ISF agreed with the intervention by the Delegation of Argentina
and said that, if the right was not granted, the material of the variety should be destroyed or
returned to the breeder.

150. The Dele@tion of the Netherlands made a distinction between different reasons for the
rejection of the application. In those cases where the rejection was based on lack of
distinctness, uniformity and stability, the authority was not interested in keeping nha®ria

the variety did not exist; but if the variety existed and it was rejected due to other causes,
such as lack of novelty, the material should be kept in the reference collection. It further
added that, in cases where the application had been withdtaemreeder could collect the
material or the authority would destroy it. ¢ases of rejection, the exchange of information
with other authorities could be useful.

151. The Delegation of Spain expressed its support of the intervention madthey
Delegation of the Netherlands, and reported that the legislation in Spain provided an
obligation to retain the files concerning rejection and withdrawal of applications and those
concerning breeders’ rights which had been granted. The Chair clatifegdthere was a
difference between retaining a file and exchanging information.

152. The Delegation of Argentina stated that, in cases where the application had been
withdrawn, information could be communicated to other authorities, but magimalld not
be provided.

153. The representative of ISF expressed its agreement with the intervention made by the
Delegation of the Netherlands.

154. In reply to a proposal made by the representative of CIOPORA to treat the
recommendatios referring to documents, information and material separately, the Chair
explained that the CAJ had already considered that suggestion and observed that several of
the proposed recommendations concerned not only material, but also information and
documers used for examination purposes.

155. The representative of ISF suggested to draft a separate paragraph dealing with
withdrawn applications.

156. The representative of the European Community pointed out that if the rejection of the
applcation was due to lack of novelty, then the existence of the variety was a matter of
common knowledge and that case was already covered by the recommendation under
paragraply of the Annex.

157. The Delegation of the Netherlands agreed with tr@ppsal made by the representative
of the European Community and suggested that parag@ayftthe Annex should also cover
other cases, such as lack of novelty, sgayment of fees, persons not entitled to obtain
protection and norwompliance with the regst to submit a new denomination.

158. The Delegation of Uruguay agreed with the proposal to deal with cases concerning the
rejection of applications and applications which had been withdrawn in separate paragraphs.
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In situations where the appétons had been rejected, the authority should not provide
material, but it could exchange information in order to facilitate the efficient functioning of
the protection system.

159. The Chair concluded that the matters dealt with in paraggapithe Annex should be
treated in separate paragraphs in the new version of the document. In the case of rejected
applications, she specified that it would be advisable to limit possible exchanges between
authorities to information and documents, excludipignt material, since the cases of
varieties of common knowledge were dealt with in paragraph 7 of the Annex. Subject to the
incorporation of the above comments, the Chair concluded that the CAJ had reached a
consensus concerning paragr&ywhich wouldbecome two paragraphs in the next version

of the document. Due to time constraints, the examination of the content of the subsequent
paragraphs would be undertaken in a new version of the document to be considered at the
next session of the CAJ in Aprd005.

160. At the suggestion of the Vice SecretaBgeneral, it was agreed that, in light of the
amendments made to paragraphs 1 to 9 of the Annex, the Office of the Union would endeavor
to amend paragrapli® to 13 and the table for the next ga&n of document.

161. The Chair announced that the remaining items of the agenda would be dealt with at the
April 2005 session of the CAJ. In relation to item 6 of the agenda concerning molecular
techniques, she presented apologies on belidlieoCAJ for not having had the chance, on
that occasion, to provide the advice requested by the Technical Committee.

Program for the FiftyFirst Session

162. It was agreed that the program for the fifiyst session would include the followgn
items:

1. Molecular techniques
2. UPOQV information databases

3. Draft explanatory notes on Article 15(1)(i) and (2) of the 1991 Act of the
UPOQOV Convention: Acts done privately and for neaommercial purposes and
provisions on farrsaved seed

4.  Draft recommendations concerning information, documents or material furnished
for examination purposes

5. Draft recommendations to ensure the independence of those DUS examination
centers which have, or have links to, breeding activities

6. Program forthe development of explanatory notes on the 186t of the
UPOV Convention

7. Variety denominations

8.  Program for the fiftysecond session
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163. The present report has been adopted by
correspondence.

[Annex | follows]
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e-mail: mission.portugal @ties.itu.int)
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8, Fredsgatan, 103 33 Stockholm (tel.: +46 8 4051107 fax: +46 8 206496
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Essam Kamel ABOLZEID, Head, Central Administration for Seed Testing and
Certification(CASC), P.O. Box 147, Giza, 12211 Cairo (tel.: +20 2 572 0839
fax: +20 2 572 5998 -mail: casc@casc.gov.eq)
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Division, Department of Agriculture, Phaholyothin Road, Ladyao, Chatuchak, 10900
Bangkok (tel.: +66 2 940 5628 fax: +66 2 579 0548nail:
chutma_ratanasatien@yahoo.com)
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ANNEX I

Declaration Made by the Delegation of Singapore

Madam Chair,
Ladies and Gentlemen,

On behalf of the Government of the Republic of Singapore and on behalf of the
Intellectual Property Officeof Singapore, | would like to express our appreciation for the
warm welcome extended by the UPOV family. We are pleased to be a member of UPOV.

On June 30, 2004, Singapore deposited its instrument of accession to the
UPOQV Convention. On July 30, 200&ingapore became the fiffyith member of UPOV.

On October23,2003, the Council of UPOV took a positive decision on the conformity
of the Plant Varieties Protection Bill with the 1991 Act of the UPOV Convention. The Plant
Varieties Protection Act ofSingapore was passed by the Singapore Government on
Junelb, 2004, and published in the Government Gazette on June 25, 2004. This Act came
into force on July 1, 2004.

Plant breeders’ rights in Singapore fall under the responsibility of the Intellectual
Property Office of Singapore (IPOS). IPOS, being the national intellectual property authority
in Singapore, has the appropriate legal and institutional framework for the grant of protection
of plant breeders’ rights. The Agkood and Vetinary Authoritpf Singapore (AVA) is the
prescribed examination authority which carries out DUS testing in Singapore under this Act.

As of today, protection is available in Singapore for 15 genera and species.

We are grateful for the assistance received by IPOS titwOffice of the Union in our
accession procedure to the UPOV Convention.

I would also like to take this opportunity to thank all the experts from those members of
the Union who have shared their information and experience with Singapore.

Thank you.

[Annex Il follows]
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ANNEX IlI

Declaration Made by the Delegation of Uzbekistan

Madam Chair,
Ladies and Gentlemen,

On behalf of the Government of the Republic of Uzbekistan, on behalf of the Ministry
of Agriculture, Uzbekistan appreates the warm welcome into the UPOV family. We are
very honored to be a member of UPOV.

On October 14, 2004, Uzbekistan deposited its instrument of accession to the
UPOV Convention (1991 Act). On November 14, 2004, Uzbekistan will become the
fifty -sevaaith member of UPOV.

The Law of the Republic of Uzbekistan on Selection Achievements was adopted on
August30, 2002. On October 23, 2003, the Council of UPQV took a positive decision on the
conformity of the Law with the 1991 Act of the UPOV Convention.

Plant breeders’ rights in Uzbekistan fall under the responsibility of the State Patent
Office of the Republic of Uzbekistan. This Office has the appropriate legal and institutional
framework for the grant of protection of plant breeders’ rights.

As of today, protection is available in Uzbekistan for 41 genera and species.

I would like to emphasize our gratitude for the assistance rendered by the Office of the
Union in the accession procedure of Uzbekistan to the UPOV Convention.

I would like also to convey thanks to other authorities of members of the Union for their
help and active cooperation.

Thank you.

[End of Annex Il and of document]



