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1. The purpose of this document is, in response to a request from the Technical Committee
(hereinafter referred to as “the TC”), to consider the pabksilthat a breeder who develops an
“improved form” of his own protected variety would, under the terms of the 1991 Act of the
UPOV Convention, have protection for his “improved form,” if it was considered to be an
essentially derived variety.

“Improved forms” of varieties

2. ltis first necessary to seek to clarify what is understood by the term “improved form.”
However, it must be emphasized that this is not a recognized term. It is only used in this
document as a convenient generic termgdwuse it is a term already used in the industry as a
starting point to explore the situation for protection of varieties which arise out of a breeding
activity of particular interest for the ornamental sector.

3.  For the purpose of this documie an “improved form” of a variety is understood to be
one arising from selection within an existing variety, which has resulted in some slightly
improved performance, e.g. slightly better flower color or slightly improved growth rate, but in
all other respects is unchanged from the existing variety. Immediately, it becomes apparent
that some of these changes (e.g. flower color) might be changes in the expression of
characteristics used for the examination of distinctness, uniformity and stability (“DUS”)
whereas others (e.g. slightly improved growth rate) may not be directly examined for DUS.
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Therefore, it is probably more useful to consider different possible situations which can arise
from the breeding activity of selection from within existing vaiest

Selection from within existing varieties

4. The process of selecting varieties from within existing variation, including the variation
which exists in the form of protected varieties, is recognized and accepted within UPOV. This
issue isconsidered in depth in document C(Extr.)/19/2 Rev. “Notion of Breeder and Common
Knowledge,” which was adopted as a position paper by the Council of UPOV in April 2002.

5. This document will concentrate on the situation where a breeder selecisnproved
form” from within his own protected variety, which is not itself an essentially derived variety
In addition, it is assumed that the “improved form”usiform and stable Furthermore, it will
only address the situation in terms of th@91 Act of the UPOV Convention

6. The cases below are intended to identify the situations which can occur and the
consequences for the breeder. In particular, it considers whether the breeder’'s authorization
will be required for exploitation othe “improved form.” However, it also considers the
possibility of a breeder, other than the breeder of the original variety and its “improved form,”
being able to obtain protection on the “improved from.” Although it is unlikely to occur often,
this later situation might occur, for example, if the “improved form” is the result of a simple
mutation which occurs from time to time in the population of the variety. In this circumstance,
the same type of mutant plant might be found by both the originaldereand independently

by another breeder with plants of the variety.

7. On the basis of the assumptions in paragraph 5, the situations which can arise from
selection of an “improved form” of an existing protected variety “X” are the following:

Case 1. The “improved form” is distinct and is not an essentially derived variety

8. The “improved form” will be distinct, but in accordance with Articld(5) of the
1991Act of the Convention, will not be an essentially derived variety dhdrefore, will not
be covered by the scope of protection of variety X if:

() itis clearly distinguishable from variety ZAnd,
either,
(b) itis notpredominantly derived from variety X,

or,

(c) it does notconform to variety X in the expression of tlessential characteristics
that result from the genotype or combination of genotypes of the variety X.

9. In this case, the “improved form” can be commercially exploited without the
authorization of the breeder of varieXy unless protection isbtained on the “improved form”
itself. If the conditions are fulfilled, the possibility of obtaining protection of the “improved
form” is open to any person, and not just the breeder of vaetyho has independently bred
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the “improved form.” In sucha situation, the novelty condition would be of particular
relevance.

Case 2: The “improved form” is an essentially derived variety

10. The “improved form” will, in accordance with Article 14(5) of the 1991 Act of the
Convention, be a varietgssentially derived from variety X and covered by the scope of
protection of variety X if:

(@) itis clearly distinguishable from variety X
and

(b) it is predominantly derived from variety X, while retaining the essential
characteristics that resulioim the genotype or combination of genotypes of the initial variety

and

(c) except for the differences which result from the act of derivation, it conforms to
variety X in the expression of the essential characteristics that result from the genotype or
combination of genotypes of variety X.

11. In this case, the “improved form” cannot be commercially exploited without the
authorization of the breeder of variety X. It would be possible for another breeder, who had
obtained the “improved form” iependently, to obtain protection of the “improved form” as a
new variety, if all the conditions were fulfilled, but this other breeder would still require the
authorization of the breeder of variety X to be able to commercially exploit the variety.

12. The benefit for the breeder of variety X of using the provision for essentially derived
varieties is that, for as long as variety X is protected, he has control of the “improved form”
without the cost of seeking protection for the new variety. ldwer, there are certain aspects
which should be considered by this breeder before deciding not to protect the “improved form”
itself.

13. Firstly, it is important to note that the control of the “improved form” only exists for as
long as the praction on varietyX exists. As soon as the protection on varigtgxpires, the
control over the “improved form” also expires. This is particularly relevant because the
breeder may start to maintain only the “improved form” and discontinue maintenance of
variety X. In this situation, the authority may decide to cancel the breeder’s right for vatjety

on the basis that the breeder could not “... provide the authority with the information,
documents or material deemed necessary for verifying the maintenain¢the variety,”
(Article 22(1)(b)(i) of the 1991 Act of the Convention).

14. Secondly, the risk for the breeder of variety X is that, whilst he may consider the
“improved form” to be essentially derived from variety X, this may be challengesommeone
wishing to exploit the “improved form” without the authorization of the breeder. It may also
be challenged by another breeder who, having obtained the “improved form” independently,
wishes to obtain protection of the “improved form” subject teirly able to satisfy the
conditions.
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15. The balance of risks and benefits in choosing whether to protect the “improved form”
will be a matter for the breeder to decide according to his own circumstances.

16. If the breeder decides, ahe balance of benefits and risks, that it would be better to
protect the “improved form” as a new variety, he can do so, if the conditions for protection are
fulfiled. However, it should be noted that if the “improved form” of variety X is protected,
say as variety Y, this variety Y will still be an essentially derived variety. Therefore, any
“improved form” of variety Y which is considered to be essentially derived from variety Y,
will not be covered by the scope of protection of variety Y. This isamse, according to
Article 14(5)(a)(i) of the 1991 Act of the Convention, the scope of protection of varieties,
which are essentially derived from a protected variety, only applies “where the protected
variety is not itself an essentially derived varietylt is possible that an “improved form” of
variety Y might also fulfil the conditions required to be considered to be essentially derived
from variety X and would then be covered by the scope of protection of variety X.

Case 3: The improved variety ot distinct

17. In accordance with Article 14(5) of the 1991 Act of the Conventibe, ‘improved form”
will be covered by the scope of protection of variety X if it is not clearly distinguishable
(Article 7 of the 1991 Act of the Conventiofom variety X.

18. If the “improved form” is not distinct, it is covered by the scope of protection of
variety X and anyone wishing to exploit the improved form would require the authorization of
the breeder. No other breeder would be ablelitain protection of the “improved form” as a
new variety because it would not be distinct.

19. This situation might occur if the breeder applies for protection of the “improved form,”
but is refused on the basis that the variety is not distifrcthis case, the situation is clearly as
explained in paragraph 18.

20. However, it may be the breeder who considers that the “improved form” is very similar
to variety X and does not consider it to be distinct. In this case, which malyebeesult of an
unintended drift in the maintenance of the variety X, there is the risk that the view of the
breeder that the “improved form” is not distinct might be challenged. If the authority decides
that the “improved form” is distinct and variety X no longer being maintained it may decide

to cancel the breeder’s right for variety X on the basis that the breeder could not “... provide
the authority with the information, documents or material deemed necessary for verifying the
maintenance of the vati' (Article 22(1)(b)(i) of the 1991 Act of the Convention). The
breeder would then have no protection for variety X and may not be able to obtain protection
of the “improved form” on the grounds of lack of novelty. In the absence of protection of
variety X, regardless of whether the “improved form” is essentially derived from variety X, the
“improved form” could be commercially exploited without the authorization of the breeder.

21. It will be a matter for each breeder to ensure that his “imptbform” does not become
distinct from variety X.

Summary

22. The three cases explained above are summarized in the form of a table in the Annex to
this document.
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23. The Administrative and Legal Committee
is invited to note the podde situations which
can arise regarding protection of “improved
forms” of existing protected varieties, on the
basis of the 1991 Act of the Convention, and to
advise the TC accordingly.

[Annex follows]
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ANNEX

Summary of Situations Which @aArise from the Selection of an “Improved Form” of Variety X

“Improved Form” of Variety X

Distinct? Essentially Derived? | Can be Protected t Can be Commen
Another Breeder? Commercially
Exploited Without
the Authorization o
the Breeder of
Variety X?
Case 1 Yes No Yes Yes
Case 2 Yes Yes' Possibly No”  No guarantee that the “improved
form” will be accepted as an
essentially derived variety
 Only for as long as variety X is
protected
Case 3 No’ No No No”

- Dependent on whether the compster
authority accepts the “improved forni

is not distinct

I

[End of Annex and of document]
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