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UPOV | ORIGINAL: English

DATE: August 31, 1988

INTERNATIONAL UNION FOR THE PROTECTION OF NEW VARIETIES OF PLANTS

GENEVA

COUNCIL

Twenty-second Ordinary Session
Geneva, October 18 and 19, 1988

CONFORMITY OF THE LAWS OF THE COMMONWEALTH OF AUSTRALIA
~WITH THE PROVISIONS OF: THE CONVENTION -::oomo o oo

: Docinﬂent prepared by the Office of the Union

CIow INTRODUCTION

1. By ‘a note dated August 19. 1988,. wh:.ch is- reproduced in Annex I the
Australlan Permanent Mission to the United Nations Office in  Geneva adv:.ses
the -Council of UPOV,. inter alia, that Australia -is. considering becoming a
member State of UPOV. SRS o : :

2. The note refers to Article 32(3) of the Convention. Since Australia is
not a member State ‘of - UPOV. :and .has not:signed the- Revised Text of" the
Convention of :October-23,::1978, Article:32(3)-of:the Convention requires:that.-
before Australia can deposit its instrument of accession, it must first ask
the Council to advise it in respect of  the conformity of its laws with the
provisions of the Convention. Accordingly, the note asks for such. adv:.ce from.
the Council on the basis of the Plant Variety Rights Act, 1987.

3. In order to assist the Council in its discussions on the conformity of
the Australian laws with the provisions of the Convention, :the Office-of the.
Union has prepared a study of thls questlon Wthh is set out in Sectlon II:
'below. ST ooehe , e . e ey .
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II. CONFORMITY OF THE LAWS OF THE COMMONWEALTH OF AUSTRALIA
WITH THE PROVISIONS OF THE CONVENTION A

4, The sttidf by the Office of the Union of the laws of the Commonwealth of
Australia (hereinafter referred to as '"Australia") for conformity with the
Convention was based upon the following:

" (i) The Plant Variety Rights Act, 1987 (hereinafter referred to as the
"Act") which is reproduced in Annex II; :

(ii) The Proposed Schedule for Including Genera/Species in the Plant
Variety Rights Regulations, which is reproduced in Annex III.

General

5. The Australian Constitution gives to Parliament the ability to legislate
under various specified powers. The powers under which the Plant Varieties
Act 1987 was passed are evident from its Section 5 which provides as follows:

"Nothing in this Act requires or permits the grant of plant variety
rights in respect of a new plant variety unless - '

(a) the origination of that new plant vanety constituted an 1nventa.on
for the purposes of’ paragraph 51(xviii): of the: Constltutlon, or

(b) where Australla is party to the Convent:.on—-the grant is appropriate
to give effect to the obligations of Australia under.the Convention."

6. Paragraph (a) relates to the heads of federal law making power set out in
paragraph 51 of the Constitution. Specifically, paragraph 51(xviii) of the
Constitution gives the power to make laws on copyright, patents of invention,
designs and trademarks. = Paragraph (b) relates to the ability of Parliament to: .
legislate under the foreign affairs power. - The "Convention" referred to in
paragraph 7(b)is the UPOV:Convention (according to :Section :3(1) :of :.the :Act),:
which is scheduled to the Act..::This is the only reference to the Convention:
in the ‘substantive provisions. of -the Act, and  therefore the relationship:
between the Convention and the Act 1s to be determined by the wording -of -
Sectzon 5(b) of the Act

7.'”7“ The wordlng of Sectlon S(b) of the Act should be carefully noted.. If
Austr:aha were to accede to ‘the: Convent:.on, the operat.we words: would be. Frsmrmll

- o - )

’ “Noth:.ng in- th:.s Act requlres or perm:.ts the grant of plant varlety
-rights .unless the grant is: appropriate-to g:.ve effect to the obl:.gat:.ons
of Australia under the Convention."-.. .. 0 o o uloe wsic oo Lulimes i

8. This-means that plant variety rights would be granted:in all those cases,
but - only::those - cases, ‘‘where the Convention would {require their -grant.
Therefore, “on: all matters - concerning the: grant' of :rights, - the:Act .is.in:
conformity with the Convention. It is only on matters that ‘do not concern-:the: -
grant of rights that it is necessary to check whether the Act is in conformity .
with the Convention. Nevertheless, in the study below,: the provisions of the
Act concerning the grant of rights have also been examined for conform:.ty with
the Convention. - :
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9. It should be noted that the possibility exists, under Section 55 of the
Act, to make regulations, not inconsistent with the Act, that would cover any
requirements of the Convention that are not sufflclently covered by the
provisions of the Act.

Article 2(1) of the Convention (Forms of Protection)

10. The Act recognizes the right..of the breeder by the grant of a special
title of protection rather than a patent. However, there are no provisions in
the Act, or in the Patents Act 1952, as amended to 1982, of Australia that
expressly state that patents may not be granted in respect of plant
varieties. The Australian position in this respect- is no different from-the
position of certain other member States at the t1me of the1r adherence to the
Conventlon e , ST

Article 3 of the Convention (Nat10na1 Treatment; Rec1proc1ty)

11. - Section 15(2) of the Act provides that a breeder of a new plant varlety
has the right to make an application for plant variety rights in respect of
‘that variety whether or not the breeder is an Australian citizen, >whether or -
not the breeder is resident in Australia and whether the breeder originated
the variety in Australia or in another country. This provision satisfies' the
national”treatment”requirement of Article 3 of the Convention-and, in fact, ‘it -
goes further than that requirement since a11 forexgn breeders are treated in
the ‘'same way as" Australlan breeders. siE s : I e ST

12. No d1scr1m1nat10n against natlonals ‘or re51dents of other IHKMI member
States can be detected in- any of the other prov1sxons of the Act L ‘

s &

Artlcle 4 of the Convent1on (Genera and Specxes Ellg;ble for Protectlon)

13.-- Regulatlons have been made under Sectlon 13 of the Act prov1d1ng for thef
protection, as from July 1, 1988, of -62 taxa as set: -out .-in Annex III. :The
requirements of Article 4 of the Convention are therefore satisfied. '

Article 5 of the Convention (Rights Protected; Scope of Protection)

14. The rights conferred on the breeder in respect of a new plant variety are
‘set out in Sections 12 and 40 of the Act. 'Limitations on those rights are set
out in Section 38 of the Act. The rights are subject to conditions imposed by
Sections 33 ‘and 34 of the Act which are in conformity with the Conventlon—-see‘
below under the headings of Articles 10 and 9 of the Conventlon. e :

15. Section 12(1) of the Act gives to the breeder the exclu51ve ‘right to sell
or produce for sale (i) plants of the variety (subsections (a) and:(c)) and
(ii) reproductive material (subsections (b) and (d)). " "Reproductive material"
is ‘defined widely in Section 3(1) of the Act and covers seed and any kind of -
vegetative propagating material; "sell" is defined in Sectlon 3(1) to 1nc1ude'
"let on hlre" and "exchange by way of barter o : ~ .
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16. Section 40 of the Act concerns infringement and provides that there is
infringement by offering for sale (which can be taken to include marketing) of
(i) plants of the variety (subsection (a)) or (ii). reproductive material
(subsection (b)). '

17. The prov:.smns described above cover the requirements of the first and
second sentences of Article 5(1) of the Convention. .

18. In line with Article 5(2) of the Convention, Section 40(a). to (e) of the
Act enables the breeder to make his authorization of the restricted acts
subject to such conditions as he may specify..

19. Section 38(1l)(e) of the Act gives the breeders' exemption required by .
Article 5(3) of the Convention. However, there may be some gquestion about
whether the exclusive rights conferred by the Act cover the use . .of.the -
protected variety as the parent of a hybrid in line with the final sentence of -
Article 5(3) of the Convention.

20. Section 38(1l)(a) of the Act contains an exemption for the use of a
variety = for non-commercial purposes which is - in .conformity with the
Convention. Section 38(1l)(b). and (c) of the Act contains.an exemption for -
selling - - "end .products" which is in . conformlty -with . the Convention. -
Section 38(1)(d). of the Act, giving an: exempt:.on for the ‘sale . w:Lth land . of ..
-plants or reproductlve material of the varzety growing  on -the- land,,. appears. -
also to be: in -conformity with the Convention. :. Growing -crops.  .and. grs?wn!g“
plants can be considered to be part of the land and .it is only when.they are.
severed from the land that they have an independent existence. and become 5
"personal property" to which plant varlety rights can attach.

21. Sect:.ons 38(2) and (3) of the Act deal expressly w:.th the r:.ghts of
individuals to produce reproductlve ‘material for their own purposes, i.e. not,
for commercial marketing of propagating material; the limited scope of the
breeders' right -in' the Convention leaves individuals free to:exercise. rights .
"which correspond to those in the Act. Insofar as breeders' rights are granted
for -ornamental plants- underthe Act,. there may  be.some question whether the -
Act provides the supplementary rights .specified in the 1last .sentence. of .
Article 5(1) of the Convention. - Section 5(b) of the Act and Regulat:.ons under
Section 55 of the Act could perhaps be utilized to cover the situation and the
Australian authorities have informed the Office of the Union that they expect o
to amend the Act to more clearly confor:m vuth the Convent:.on J.n 1989 el

sriEl Ly Smeice Then

ey

Artlcle 6 of the Conventlon (Condltlons Requlred for Protectlonr)

22. ; Sectlon 26(1)(a)(u) of the Act prov1des that protectlon is. granted for a-
"new plant variety" which is defined in Section :3(1). of .the. Act as . a. plant
variety that is homogeneous, stable and distinct. The deflnlt:.ons of
homogeneity, . stability and -distinctness - given in the -Act are in . line with:
Article 6(1). However, Section -3(1) of the Act . also requlres that a "new .
plant variety" be "originated" by a person and Sect;.onj( 5) -of the Act defmes .
when - such --origination takes place-—the effect seems:-to be to exclude :from:
protection -purely accidental discoveries of new .-plant varieties although.
Article 6(1)(a) of the Convention  would provide - for.  their protection. -
Nevertheless, as explained in paragraph 8 above, Section 5(b) of the Act
should cover this difference from the Convention. '
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23. Section 14 of the Act provides that plant variety rights are not to be
granted in respect of varieties previously sold. Specifically, the Section
states that the variety must not have been sold with the agreement of the
breeder in Australia at the date of the making of the application nor in any
other country in the six years prior to the making of the application.. This
provision is slightly different from what is required by Article 6(1)(b) of
e the Convention. ' The Convention states that the variety must not have been .
4:, : .offered for sale or marketed whereas the Australian law states . that
A propagating material of the variety must not have been sold, although this may
be a permissible variation within the 1limits of interpretation. Also, the
Convention provides for a six year period in respect of marketing abroad only
for vines, forest trees, fruit trees and ornamental trees and their
rootstocks, and for all other plants the period is four years, whereas the
Australian law would give a corresponding priority period of -six years for all.
plants.: Nevertheless, these differences between the Australian law and .the. .
Convention would appear to be covered by ‘Section 5(b) of - the Act -as explained ..
in paragraph 8 above.: : ‘- I prC A o e T

24. The requirement of Article 6(1)(e) of thevConvezitiohwthéat the vetiety' be
given a denomlnatlon is prov:.ded for in Sectlon 26(1)(3)(v11) of the Act.

25. - The only other condltlons for protect:.on are the formalltles set out m
Section' 16 .of .the -Act and the -payment .of  fees (Section.26(1l)(a)(viii) »ofw the.\, .
Act). The Act is therefore in conformity with Article 6(2) of the Convention.

g
e
e
=
=

Article 7 of the Conventlon (Offlclal Exammatmn of Varletles, Provisional
Protection) = : ; T e T

26. -Section 24 of the Act enables the Secretary of the Department . to require -
that there.be such test growings of the -variety as he considers necessary for -
-the purpose of determining whether it .is . distinct,. homogeneous - -and . stable. .., -
The Act therefore complies with Article 7 of the Convention. ‘

SN Y e LI e G e T

i 27. Section 22 of the Act prov:.des for provz.s:.onal protect:.on in-line w:.th
: Article 7(3) of the Convention although that Article does not set out a
mandatory requirement of the Convention which would have to be compl:.ed with.

Article 8 of the Convention (Period of Pretection)

28. Section 32 of the Act provides that the duration of protection is 20 ‘
-years from the date of application for. plant -variety rights. - This -is in ..
conform:.ty w:.th Art:.cle 8 of the Convention. o o "

Artlcle 9 of the Convent:.on (Restnctlons 1n the Exerc:.se of nghts Protected)
29. Sect:.on 34 of the Act provxdes for restr:.ct:.ons on. the exclus:.ve nghts EERT
accorded to ‘the :breeder,,and compulsory licensing in the- _pu.bllc —interest -and.:
Section 39 of -the Act-defines when that public interest-exists....The terms of ~-
these sections - are  in . conformity with Article 9(1) of the Convention. .;
-Section 39(10) of the Act -provides that compulsory licenses -in-the public-
cinterest are to be on the terms -and conditions that would have existed if the:
-licence was granted in the normal course of business.. This implies that such .-
compulsory .licenses will ensure that the breeder receives ' equitable
remuneration, in line with Article 9(2) of the Convention. :




0 656 C/XXII/11

page 6

Article 10 of the Convention (Nullity and Forfeiture of the Rights Protected)

30. Section ® 35(1)(a) of the Act corresponds to Article 10(1) of the
Convention, although the Act provides for revocation of the rights if the
variety was not a "new plant variety" ‘in the terms of Section 3(1) of the Act-
at the time of the grant of rights whereas the Convention . provides for -
anmnulment of the right in slightly different circumstances, namely, if the -
conditions laid down in Article 6(1)(a) and (b) were not complied with at the -
tme of the grant of rights. e

31. Section 35(1)(b) of the Act corresponds to Article 10(3)(b) of "the
Convention. :

32. Section 33 of the Act provides for measures to ensure the -continued -
existence -of the - variety and Section 35(2) of -the Act provides for -revocation. -
of the plant -variety rights if those measures are not complied with.: ~The .
combination of those two sections corresponds to Article 10, pa_ragraphs,;; (2)
and (3)(a) of the Convent:.on. :

33. Article 10(4) of the Convent:.on prov1des that the right of the breeder
may not be annulled or become forfeit except on the grounds set out in
paragraphs (1) to (3) “of that Article. - However, -Section -35(2) -of -the Act -
provides for revocation of ‘the plant variety rights: in circumstances which are :~
not covered by the grounds set out in paragraphs (1) “to (3) of Article 10 of E
the Convent:.on.. '

Article 11 of the Conveht“i«oh w-(}E’rotect:i.'oh'irvlul)ifferreht Sta“tes')“

- 34." The Act makes’ no p'r:ovis‘mn with/respect to the State in which the first -
apphcat:.on ‘has to be filed, and no provision can be detected whlch would befti
in conflict wzth Art:.cle 11 of the Conventlon.“-'éuz.— Lo LRInUaiol 26 wRDLG i

Artlcle 12 of ‘the Convent:.on (Rzght of Pnorlty) ST e T oome T Sl

35. There are ‘no express ‘provisions in the Act deallng WJ.th the rlght of-:r-
priomty as required by Article 12 of the Convention. However, as explained
in paragraph 8 above, Section S(b) of the Act should cover the requ:.rements of
ArtJ.Cle 12. X S e Eer U e sl i__;:_:;v;;..:.':.,,,w;_:.,._ RIS I NI M

g e, o Lo, g sl s e < ‘_; s. B N e
3 s DR

= i A
= ERGLT .,..z.,_x, e s XA R SR it

Artlcle 13 of the Convention (Variety Denomxnatlon) S

36. The requirements of paragraphs ( 1) to (3) of Art:.cle 13 of the Convent:.on
are satisfied by Sections 16(g), 17 and 27(b) of the Act. Since paragraph (4)
must be ‘satisfied for the grant of -rights it would _be covered by Section 5(b) .-
of the Act as explained in paragraph 8 above. The requirement of paragraph
(5) that the variety must be submitted in member States of the Union under:the -

International Code of Nomenclature for ‘Cultivated:'Plants  (in :particular,:
Articles 32 and 35 of the Code).  Paragraph (6) is procedural and need not be "
dealt with in the Act. Paragraph (7) may be dealt with in other: laws relating -
to the seed trade. If not, it could be the subject of regulations made in
accordance with Section 55 of the Act. Paragraph (8) does not need to be
explicitly dealt with and there are ‘no provisions in the Act which are in
conflict with this paragraph.

same "*dehcminatfion]is“fcovefedf—?by'"the""requirement"bf Section-17(3) “of the Act - =
that -~the ‘*denomination - <“shall-’ comply with ‘’any “ recommendations: ‘of “:the =
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Article 14 of the Conventxon (Protection Independent of Measures Regulatlng
Production, Certification and Marketing)

37. Nothing in the Act suggests that plant variety rights are in any way
connected with regulations on the production, certification and marketing of
seeds and propagating material. ’ ' '

"~ Article30irof «the. Convention (Implementation of the Conventmn on the. Domestlc
Level)

38. Sections 41, 42 and 43 of the Act contain provisions concerning
proceedings in plant variety rights cases. They provide appropriate legal
remedies for the effective defense of the rights .in line with Article 30(1)(a)
of the Convention.

39. As. required by Article 30(1)(b) of the Convention, Section 6 of the Act
provides for the setting up of a special authority for the protection of new
varieties of plants, and indeed a Registrar of Plant Variety Rights has
already been appointed and the Plant Varieties Office is operating.

40. Section 11 of the Act enables the Secretary of the Department to give
public notice of matters concerning the protection of plant varieties where he
considers it necessary or desirable to do so. Section 28 of the Act requires
the giving of public notice of the grant of plant variety rights and, ‘in
accordance with Section 11 of the Act, such public notice is to be given by
publication in the Gazette or the Plant Varieties Journal. The requirement of
Article 30(1)(c) of the Convention is therefore complied with."

III. CONCLUSION - © ~i: =~ " woom oo o e O L SRR el

41. 'In the view of 'the Office of 'the Union,  the laws of the Commonwealth of
Australia are substantially in conformity with .the provisions of. the
Convention. :

42. The Council is invited:

(i) - to take - a "'decision on the
. conformxty of the Australian laws. with
" the prov:s:.ons of the Convention, - as
~provided for ‘under Article 32(3): of :the
Convention, and

(ii) to authorize the Secretary-General
to inform the Government of Austraha
of its decision.

. [Annexes follow]
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NOTE DATED AUGUST 19, 1988, FROM THE AUSTRALIAN PERMANENT
MISSION TO THE UNITED NATIONS OFFICE IN GENEVA TO THE
"COUNCIL OF UPOV

File No. 226/7/10/2
Note No. 67/88

FHE o f The Austral1an Permanent M1ss1ontto the Un1ted Nat1onsz

0ff1ce at Geneva presents 1ts compL1ments to the Counc1l of the
Union for the Protection of New Varieties of Plants and has the

honour to.refer to_.the International Convention.for thews~

Protect1on of New Var1et1es of Plants done at Geneva on

The Austral1an Permanent M1ss1on has the honour to{,:#?
refer to Article 32(3) of the said Convention, according to

which, "Any State which is not a member of the Unioniand whichiii

‘has.not .signed this Act shall, before depositing*its;instrumente

conformity of its laws w1th the prov151on of this Act...

The Austratlan Permanent Mission advises the cOunc1l

fthat Austrat1a 1s cons1der1ng becom1ng a Member of the Union

?and encloses for the COunc1l's cons1derat1on a copy of the

Australlan Plant Var1ety Rvghts Act, 1987 and asks the Council

<t0'adv1se-1t An respect of conform1ty of the said Act with the

prov1s1ons of the Convent1on.'””

The Australian Permanent Mission avails itself of this

'opportUnityito renew to the Council of the Union for the

Protection of New Varieties of Plants the assurances of its

highest cons1derat1on.

LAnnex II followé]
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ANNEX II

AUSTRALIA

Plant Variety Rights Act/1987*

Number 2 of 1987

TABLE OF PROVISIONS

Part I - Preliminary

Section

1.

2.
3.

4.

Short Title
Commencement
Interpretation

Act to Bind Crown

Part II - Administration

Reg1strar of Plant Variety Rights

Register of Plant Variety !ughts

. Part III - Plant Variety Rights

Division 1 - Pzeliminary -

-Plant :rVariety nghts' to be Gtanted in -

Relation to Certain Varieties Only °
Plant Variety Rights not to be Granted

in Respect of Varieties Previously Sold

Division 2 - Appl:.catmns for Plant

- Variety Rights
Applications tor Plant Variety Rights

“Objections ‘to Grant of Plant _Variety

Inspection of Applmat:.ons and CbJec-

Characteristics of Plant Varieties Orig-

Test Growing of Plant Varieties

5. E:ctgnt of Act
6.
7. .Delegation
8.
‘Variety Rights
9.
10. - Genetic Resources Centres
1ll. Public Notice :
12. - Plant‘variety Rights
13.
1l4.
15.
16. Form:of Application
17. “Names of New Plant Varieties
18. lodging of Applications
19. variation of Application
20.
Rights
21.
"tions
22. Provisional Protection
23.
inated Outsiade Australia
24.
25. Withdrawal ot Application
*

Division 3 - Grant of Plant Variety Rights

) Section

26. Grant of Plant Variety Rights

" 27.  "Entry of Grant of Plant Variety Rights

28. Notice of Grant of Plant Variety Rights

'29. Effect of Grant on Certain Persons -

Division 4 - Miséellaneous_

30. Nature of Plant Variety Rights

31. Assignment of Plant Variety Rights -
32. Duration of Plant Variety Rights ‘% - -
33. Supply of Reproductive Material, etc.

. .34. Plant Variety Rxghts Sub]ect to Oand).-
“Certain Persons not to Acquue Plant .. . . s

35. Revocation of Plant Vanety R1ghts

stions: o

36. Surrender of Plant Variety Rights

* 37. Entry of Particulars of Revocation, etc.

38. Plant Variety Rights not to Restrict
© Sales.for Food, Fibre, Fuel, etc. -*

39. Protection of Public Interest in New

* - :Pplant Varieties "7 7

40. Infringement of Plant’ Vanety Iughts

41. JActions for Infr:.ngement of Plant var1-

*: ety Rights

42. . Declaration-as to- Non-Infnngement
o 43, VJurisdJ.ctJ.on of’ Court Tels : e

.- Part IV - Plant Variety Rights Advisory
Comnittee

44. Establishment of Advisory Committee
45. Membership of Advisory Committee
46. Remuneration and Allowances

47. Disclosure of. Intezests
48. . Meetings-: ‘ :

B

““Part V - Miscellaneous -

49. Inspection of Register

50. - Agents May Act in. Plant Vanety Rights
Matters .

51. Service of Documents

52. Offences

53. Applications for Review: ' : EER
54. Statement to Accompany Notice of Dec1-
-gsions. i . :

55. Regulationn

Full title: An Act to provide for the granting of proprietary rights:to
persons originating certain new plant varieties, and for related purposes.
- [Assented to 13 March 1987]
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Part I
PRELIMINARY

Section 1

Short Title

This Act may be cited as the Plant Variety Rights Act 1987.

Section 2 _ .
Commencement

This Act shall come into operation on a day to be fixed by Proclamation.

Section 3

Interpretation

(1) 1In this Act,»unless the contrary lntention appears--

"accepted," in relatlon to an appllcatlon, means accepted by the Secretary
under section 18;

“Advisory Committee" means the Plant Variety Rights Advisory Committee
established by section 44; SUR : :

ARV

, appllcant,“ in relatlon to an appllcatlon, means the person for. the tlme i
being shown in the appllcatlon as the person making the appllcatlon;,lcb .

appllcatlon"-means an appllcatlon under section 15 for plant varlety
rights in respect of .a new plant varlety to which thls Act applles;'

"breeder,ﬁ 1n relatlon to a. new plant variety, means--

(a) sub]ect to paragraph (c), in the case of a variety" or1g1nated by one -
person only--that person; : o R

(b) subject to paragraph (c), in the case of'a variety originated'by two
or more persons (whether jointly,.independently at.the same time,: 1ndepen- <
dently at different times .or otherwise)--each of those persons; or. b

(c)’ 1n the case of a variety orlglnated--

(i) by a person in the course of performing duties or functions as a
. member . or employee of a body (whether incorporate. or,unlncorpo—
rate); or BA L : } e e

(ii) by two .Or ..more persons in- the course of performlng' dutles as ‘:;
members or employees :of such a ‘body, ) s

the body of which that person is a member or employee, or of whlch those B
persons are members or employees, as the case may be;’ ce

- "Convention" means the International Convention for the Protection ofiﬁew'
Varieties of Plants, a copy of the English text of which is set out in.the
Schedule*; S : . o ) e

"Gourt“ means the Federal Court of Australla; e ,‘*;;;]]

genetlc resources centre means-—

(a) a place known as a Plant Genetlc Resources Centre; or

(b) ‘a-place that is a genet1c resources centre because of a. declaratlon
in force under sub-section 10(1)7

"grantee," in relation to plant variety rights, means the person for the
time being entered on the Register as the grantee of those rights;

* Not reproduced here.
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"member" means a member of the Advisory Committee, and includes the Regis-
trar;

"new plant variety" means a plant variety that--
(a) was originated by a persong

(b)  is homogeneous hav1ng regard to the partlcular features of its sexual
reproduction or vegetative propagation; .

(c) 1is stable; and

(d) 1is distinguishable by one or more important morphological, physiolo-
gical or other characteristics from all other plant varieties whose exis-
tence was a matter of public knowledge ‘at the time when the application
in respect of the variety was made;

plant" does not 1nclude fungus, alga or bacterlum,
plant varlety" 1nc1udes cultlvar, clone, hybrld and straln;
plant varrety rlghts" means the rlghts spec1f1ed in section 12;

"Reglster" means the Reglster of Plant Varlety nghts kept in pursuance
of section 9; ; . .

"Registrar" means the Registrar of Plant Variety'Rights;
5 reproductlve materlal,” in relatlon to-a. plant, means--
ei(a)u a. seed of that plantf ‘ v

(b) a cutting from that plant; or

(c) any other part, or product, of that plant, from which another plant
can be produced; T

”Secretary“ means the Secretary to the Departmentr

PR

: sell, '1n relatlon to a plant or reproductxve materlal of a plant, in-
cludes let on hlre and exchange by way of barter; AR

"successor, in: relatlon to a breeder of ‘a new plant varlety, ‘means - a
person to whom the rlght of the breeder to make an application for.plant vari- .

ety rights in respect of that plant variety has been assigned or transmitted;

"will" includes a codicil. L e
(2) For the purpose of this Act, a plant variety in respect of which an appli-
cation has been made shall be taken to be stable if, and only if, plants of

the.variety remain true to the descrlptlon of a plant of the varlety given in

the application-- TAGLAY VD2 LNSY RS WS B0 DO TUNGEa

:z(a) - except - where paragraph:.(b): applles--after -repeated . reproductlon or
propagatlon of.plants of the variety;- : : S LT

~(b) ~where the application spec1f1es a particular cycle of reproductlon
or multiplication--at the end of each of those cycles.

(3) For the purposes of this Act, where a plant variety is originated bywthe
selective breeding of plants, the person who carried out that breeding shall
be taken to have originatea that variety.:--

(4) For the purposes of this Act,'where a:plant variety is originated by a
humanly induced genetic mutation, the person who induced that mutation shall
be taken to have originated that variety. - .

(5) Where--

(a) a person carries on:activities in relation to particular plants or
particular reproductive material of plants in the hope that a plant vari-
ety derived from those plants or that material will originate by natural
processes; and

(b) a plant variety so derived, or apparently so derived, originates by
natural processes,
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that person shall be taken to have originated the plant variety referred.to in
paragraph (b).

(6) A reference in this Act to a test growing of a plantvwariety is a refer-
ence to-a test involving--

(a) the growing, or the production and growing, of plants, or'of two or
- more-generations - of plants, of that variety at a place that:is, ‘and under

conaitions that are, appropriate for the growing:of plants of that .vari-

etys; : o -
.. .(b) the observation of the characteristics,,and the condltlon, of the :
~lplants grown at the various stages in thelr growth, and e

i (e): - the recordlng ot those observatlons. - i R

(7) Where, for the purposes of this Act, the Secretary or another person
(including a court and the Administrative Appeals Tribunal) is ‘required to be
satisfied that a plant variety in respect of which an application has been
made is a new plant -variety, - -that :person: shall,--for: theipurpose ~of “deciding -
whether the person 1s ‘so satlsfled, assume--

S e Fe¥

(a) - that all the plant varletles whose ex1stence was a matter of pub11c

-knowledge when the - -application was made were .constituted by, .and. consti-
tuted only by, the plant varieties that were in existence at the::time
when the appllcatlon was made; and

- - At moimom e o rensi

,(b) “that the only plant varletles that were in ex1stence at the t1me

,5when the application ‘was ‘made“werei-the :plant varietiesiof -theiexistence
of which at that time that person is aware after making such inquiries,
and consultlng such publications readlly available ‘init Australla, asizthat
Jperson considers appropriate. ' ; it

Fasly wairang i el li it gection 4::;s,:; 1L ETEY

Act to Blnd Crown

s e B ; , T TV e
JiEal ,,,4«_,1; RS 5,»:}.,4:_%,:,:‘ :ﬁ;;'

Nothlng in thls Act renders the Crown in rlght of the Commonwealth, of

tor an oftence.

sAFLMELETL

Section 5

Boris Extent of ‘Act -

LIRS E 3L rd (i oesE S

Nothlng in~- thls Act- requ1res or permlts the grant‘ofﬁplant var1ety rlghts

~:: (a)- the:origination:of "that new:plant: varlety constltuted ran<-invention
for the purposes of paragraph 51(xviii) of the Const1tut10n*; { QL Fmejizic

‘*?(b)~‘where Australia “is -a party to ‘the Convention--the:grantis appro-
priate to give effect to:the obligations of Australia: under ;the :Conven-
.tlon. ] ‘ . .

 Part.II:.

fan ADMINISTRATION

(SR P Srias o el fIFG

Section 6

Registrar of Plant Variety Rights ' —s

‘(l) There shall be a- Reglstrar of Plant Varlety nghts. ‘

(2) The offlce of Reglstrar of Plant Varlety nghts shall belan o£f1ce in the
Department. .

* Paragraph 51 (xviii) of the Constitution authorizes the Australian Parlia-
ment to legislate with respect to "copyrights, patents of inventions and
designs ana trade marks."
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(3) The Registrar has such tunctions and.powers as are conterred on the Regis-
trar by this Act or by the regulations or are delegated to the Registrar by
the Secretary under section 7.

Section 7
Delegation

(1) The Secretray may, either generally or as otherwise provided in the
instrument of delegation, by writing signed by the Secretary, delegate to the
Registrar or..to another ofticer of the Department all or any of.the powers of
the Secretary under this Act, other than this power of delegation.

(2) A power so delegatea, when exercised by the delegate, shall, for the
purposes of this Act, be deemed to have been exercised by the Secretary.

(3) A delegation under this section does not prevent the exercise of a power
by the Secretary.

Section 8
Certain Persons not to Acquire Plant Variety Rights

(1) The Secretary, the Registrar or a person who, during the preceding 12
months has held, or performed the duties of, the office of Secretary or Regis-
trar ot Plant Variety  Rights shall not apply for plant variety rights or
acquire, otherwise than by will or by operation of law, any such rights or an
interest in any such rights.

Penalty: $2,000

(2) A grant of plant variety rights applied for in contravention of sub-
section (1) or an acquisition of plant variety rights in contravention of that
sub-section is void.

Section 9
Register of Plant Variety Rights

(1) The Registrar shall keep, 'at a place approved by the Secretary, a regis-
ter, to be known as the Register of Plant Variety Rights, in which shall be
entereda particulars required to be entered by this Act or the regulations.

(2) The Registrar shall cause a copy of, or copies of, the Register to be kept
and maintained in each State or Territory (other than the State or Territory
where the place at which the Register is required to be kept is located) at
the principal office of the Department in that State or Territory and at such
other place or places (if any) in that State or Territory as the Secretary may
direct.

Section 10
Genetic Resources Centres

(1) The Secretary may, by writing signed by the Secretary, declare a specified
place that, in the opinion of the Secretary, is suitable for the storage and
maintenance ot germ plasm material to be a genetic resources centre for the
purposes of this Act.

(2) The person in charge of a genetic resources centre may do all things
necessary or desirable to maintain the viability of the reproductive material

of plants stored at that centre in accordance with section 33.

" Section 11

Public Notice
(1) In addition to giving public notice of matters of which the Secretary is
required to give notice by this Act or by the regulations, the Secretary may

give public notice ot other matters relating to this Act where the Secretary
considers it necessary or desirable to do so.
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(2) Subject to sub-sections (3) ana (5), where the Secretary is required or
permitted to give public notice of a matter for the purposes of this Act, the

Secregary shall do so by publishing notice in writing of the matter in the
Gazette. .

(3) Subject to sub-section (4), where the Secretary considers that the volume
of public notices of matters to be given for the purposes of this Act justifies
the issue from time to time of a journal, to be called the Plant Varieties
Journal, and the publication of notices of those matters in that journal
instead ot in the Gazette, the Secretary may issue that journal and, during

_the period in which the journal is being issued, shall give public notice of

those matters by publishiny notice in writing of them in that journal.
(4) The Secretary--

(a) shall not issue the Plant Varieties Journal unless and until he or
she has given public notice of the intention to do so; and

(b) shall not cease to issue that journal unless and until he or she
has given public notice of the intention to cease to issue the journal.

(5) Subject to sub-section (6), where the Secretary considers that it is
desirable to give public notices of matters for the purposes of this Act by
publishing notice of those matters in a particular periodical other than the
Gazette or the Plant Varieties Journal, the Secretary shall, unless it has
become impossible to publish notice of those matters in that particular period-
ical, give public notice of those matters by publishing notice in writing of
them in that particular perioaical.

(6) The Secretary--

(a) shall not publish notices of matters in a particular periodical in
accordance with sub-section (5) unless and until he or she has given
public notice of the intention to do so specifying the publication;

(b) where the Secretary wishes to discontinue publishing notices of
matters in a particular periodical in accordance with sub-section (5),
the Secretary shall give public notice of his or her intention to so
discontinue and, after giving that notice, shall so discontinue; and

'(c) if it becomes impossible to publish notices of matters in
accoraance with sub-section (5) in a particular Jjournal because the
journal has ceased publication or otherwise, the Secretary shall publish
a notice in writing in the Gazette of the discontinuance of the
publication of those notices in that publication.

Part III

PLANT VARIETY RIGHTS

Division I - Preliminary
Section 12
Plant Variety Rights
(1) Plant variety rights, in respect of a new plant variety, are--

(a) the exclusive right to sell, including the right to license other
persons to sell, plants of that variety;

(b) the exclusive right to sell, including the right to license other
persons to sell, reproductive material of plants of that variety;

(c) the exclusive right to produce, including the right to license
other persons to produce, plants of that variety for sale; and

(d) the exclusive right to produce, including the right to 1license
other persons to proauce, reproductive material of plants of that variety
for sale.

(2) Plant variety rights in respect of a plant variety are subject to condi-
tions imposed in respect of those rights by section 33 or under section 34.
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Section 13

Plant Variety Rights to be Granted
in Relation to Certain Varieties Only

(1) Plant variety rights shall not be granted in respect of a plant variety
unless the plants of that variety are plants of a genus or species declared by
the reqgulations to be a genus or species to which this Act applies.

(2) The Governor-General shall not make a regqgulation declaring a genus or
species to be a genus or species to which this Act applies unless the Governor-
- General has been informed by the Minister that::the. Minister has considered
advice given by the Advisory Committee in relation to the desirability of the
genus or species being declarea to be a genus or species to which this Act
applies.

(3) For the purposes of this section, a plant that is a hybrid derived from
plants of different genera or species may be taken to be a plant of either of
those genera or species.

Section 14

Plant Variety Rights not to be Granted
in Respect of Varieties Previously Sold

Where an application is made for plant variety rights in respect of a
plant variety, those rights shall not be granted if there has been a sale of a
plant, or reproductive material of a plant, of that variety by, or with the
consent of, the breeuer or a breeder, or a successor of the breeder or of a
breeder, of the variety, and--

(a) the sale took place in Australia before the making of the applica-
tion; or

(b) the sale took place in another country earlier than 6 years before
the making of the application.

Division 2 - Applications for Plant Variety Rights
Section 15
Application for Plant Variety Rights

(1) Subject to this Act, a breeder of a new plant variety may make an applica-
tion to the Secretary for plant variety rights in respect of the variety.

(2) A breeder of a new plant variety has the right under sub-section (1) to
make an application for plant variety rights in respect of that variety whether
or not the breeder is an Australian citizen, whether or not the breeder is
resident in Australia and whéther the breeder originated the variety in
Australia or in another country.

(3) The right under sub-section (1) of a breeder of a new plant variety to
make an application for plant variety rights is personal property and is
capable of assignment or of transmission by will or by operation of law
(whether before or after the application has been made).

(4) An assignment of a 'right to make an application for plant variety rights
does not have effect unless it is in writing signed by or on behalf of the
assignor.

(5) Subject to sub-section (6), where two or more persons are entitled to
make applications for plant variety rights in respect of a new plant variety,
whether by reason that they originateda the variety jointly or independently or
otherwise, those persons or some of those persons may make a joint application
for those rights. '

(6) Where two or more persons (in this sub-section referred to as the "breed-
ers") originate a new plant variety jointly, one of those breeders or a succes-
sor of one of those breeaers shall not make an application for plant variety
rights in respect of that variety otherwise than jointly with, or with the
consent in writing of, the other person, or each other person, entitled to
make an application for those rights.
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Section 16
Form of Application

An application for plant variety rights in respect of a plant variety

shall be in writing in a form approved by the Secretary, shall be lodged with
the Secretary in the prescribed manner and shall contain--

(1)

(a) the name of the person making the applicationj;

(b) where the applicant is the breeder of the variety, a statement that
the applicant is the breeder-of the variety;

(c) where the applicant is not the breeder of the variety, the name and
address of the breeder from whom the applicant derived the right to make
an application and particulars of all relevant assignments and transmis-
sions of the right to make the relevant application;

(d) a description, or a description and photograph, of a plant of the
variety sufficient to identify plants of that variety;

(e) particulars of the characteristics that distinguish the variety
from other varieties;

(£) particulars ot the manner in which the variety was originated;
(g9) the name of the variety;

(h) particuiars of any application for, or approval of a grant of,
rights of any kind in respect of the variety in any other countrys

(3) particulars of any tests carriea out to establish that the variety
is homogeneous and stable (including particulars of any .cycle of
reproduction

or multiplication for the purposes of paragraph 3(2) (b))¢

(k) in the case of a plant variety originated outside Australia,
partic- ulars of any test growing of that variety carried out for the

purpose of determining whether the variety will, if grown in Australia,
have a particular characteristic;

‘ (m) an address in Australia for the service of documents on the
applicant for the purposes of this Act; and

(n) such other particulars (if any) as are prescribed.

Section 17
Names of New Plant Varieties

The name of a new plant variety shall consist of a word or words (which

may be an invented word or words) with or without the addition of--

(2)

(a) a letter or letters not constituting a word;
(b) a figure or figqgures; or

(c) both a letter or letters not constituting a word and a figure or
figures.

A new plant variety shall not have--

(a) a name the use of which would be likely to deceive or cause confu-
sion, including a name that is the same as, or is likely to be mistaken
for, the name of another plant variety;

(b) a name the use of which would be contrary to law;

(c) a name that comprises or contains scandalous or offensive matter;
or .

(d) a name, or name, of a kind, that 1is, at the time when the

application is made, prohibited by the regulations.
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(3) The name of a new plant variety in respect of which an application is made
shall comply with any recommendations of the International Code of Nomenclature
for Cultivated Plants, as in force when the application is made, formulated and
adopted by the International Commission for the Nomenclature of Cultivated
Plants of the International Union of Biological Sciences that are accepted by
Australia.

(4) The name of a new plant variety in respect of which an application is
made shall not consist of, or include--

(a) the name of a natural person living at the time of the application,
other than a person who has.given written consent to the name of the plant
variety;

(b) the name of a natural person who died within the period of ten
years immediately preceding the application, other than a person who has
given, or whose legal personal representative has given, written consent
to the name of the plant variety; or

(c) the name of a corporation, organisation or institution, other than
a corporation, organisation or institution that has given its written
consent to the name of the plant variety.
Section 18
Lodging of Applications

(1) Where an application is lodged in respect of a new plant variety--

(a) if the Secretary is satisfied that--
(i) the application complies with the requirement of section 16;
and
(ii) the name of the variety complies with section 17,

the Secretary shall accept the application; or

(b) if the Secretary is not so satisfied--the Secretary shall reject
'the application.

(2) Where the Secretary accepts an application, the Secretary shall, within 30
days after accepting the application, give written notice to the applicant
stating that the application has been accepted and give public notice of the
application.

(3) Where the Secretary rejects an application, the Secretary shall, within 30
days after rejecting the application, give written notice to the applicant
stating that the application has been rejected and setting out the grounds for
the rejection.

Section 19
Variation of Application

(1) Where, atter an application has been accepted and before it is disposed
of, the applicant requests the Secretary in writing to vary the application,
the Secretary may, in his or her discretion, vary the application in accordance
with the request.

(2) Wwhere, after an application has been accepted and before it is disposed
of, the right of the applicant to make the application is assigned or transmit-
ted to another person, that person shall forthwith request the Secretary, in
writing, to vary the application so that that person is shown as the person
making the application and the Secretary, if he or she is satisfied that that
right has been so assigned or transmitted, shall so vary the application.

(3) Where the Secretary complies with a request under sub-section (1) or (2)
to vary an application, the Secretary shall forthwith give written notice to
the person who made the request stating that the application has been varied
in accordance with the request.
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(4) Where the Secretary rejects a request under sub-section (1) or (2) to
vary an application, the Secretary shall forthwith give written notice to the
person who made the request stating that the request has been rejected and
setting out the grounds for the rejection.

(5) Where the Secretary complies with a request under sub-section (2) to vary
an application so that a person who claims to have been assigned the right to
make the application is shown as the person making the application, the Secre-
tary shall forthwith give written notice of particulars of the variation to
the person who was the applicant before the variation was made.

(6) Where the Secretary rejects a request under sub-section (2) to vary an
application so that a person who claims to have been assigned the right to
make the application would be shown as the person making the application, the
Secretary shall forthwith give written notice to the applicant--

(a) setting out particulars of the requesti
(b) stating that the request has been rejected; and
(c) setting out the grounds for the rejection.

(7) Where an application is varied in pursuance of a request under sub-section
(1) in a manner that the Secretary considers to be significant, or is varied
under sub-section (2), the Secretary shall forthwith give public notice of
particulars of the wvariation.

(8) A request by a person under sub-section (2) shall give an address in
Australia for the service of documents on the person- for the purposes of this
Act and--

(a) where the Secretary complies with the request and the address so
given is different from the address contained in the application in
accordance with paragraph 16(m)--the Secretary shall vary the application
so that the address so given is shown as the address for the service of
documents on the applicant for the purposes of this Act; or

(b) where the Secretary rejects the request--the notice to that person
under sub-section (4) shall be given by being posted by pre-paid post as
a letter addressed to the person at the address so given.

Section 20
Objections to Grant of Plant Variety Rights
(1) Where public notice of an application for plant variety rights in respect
of a plant variety or of the variation of such an application is given, any
person who considers--

(a) that the commercial interests of the person would be affected by
the grant of those rights to the applicant; and

(b) that the Secretary cannot be satisfied, in relation to that
variety, of a matter referred to in paragraph 26(1) (a) (other than a
matter refer- red to in sub-paragraph 26(1) (a) (viii)),

may, within six months after the giving of public notice of the application or
any further time before the application is disposed of that is allowed by the

Registrar, lodge with the Registrar written objection to the grant of those.

rights setting out particulars of the manner in which the person considers that
the interests of the person would be affected and of the reasons why the person
considers that the Secretary cannot be satisfied of that matter.

(2) Where an objection to the grant of plant variety rights is lodged under
sub-section (1), the Reyistrar shall cause a copy of that objection to be given
to the applicant for those rights.

~ Section 21
Inspection of Applications and Objections
A person may inspect an application, or an objection lodged under sub-
section 20(1l), at any reasonable time and is entitled, upon payment of such

fee (if any) as is prescribed, to be given a copy of the application or of the
objection.
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Section 22
Provisional Protection

(L) Where an application for plant variety rights in respect of a plant
variety has been accepted, the applicant shall, for the purpose of sections 40
and 41, be deemed to be the grantee ot plant variety rights in respect of that
plant variety during the period commencing on the acceptance of the application
and ending--

(a) when the application is disposed of; or

(b) if the Secretary has given the applicant a notice under sub-section
(2)--at the expiration of the prescribed period after the notice is given,

whichever occurs first.

(2) Subject to sub-section (3), where the Secretary is satisfied, in relation
to an application for plant variety rights in respect of a plant variety,
that--

(a) plant variety rights will not be granted, or are unlikely to be
granted, to the applicant in respect of that plant variety;

(b) atter the application was made, the applicant sold a plant, or repro-
ductive material of a plant, of that variety in Australia otherwise than
tor--

(i) scientific purposes;

(ii) the purpose of creating a stock of plants, or reproductive material
of plants, of that variety for supply to the applicant; or

(iii) another prescribed purpose; or

(c) the applicant has given an undertaking to a person, whether or not
for consideration, not to institute proceedings for the infringement of
the rights of which the applicant is deemed to be the grantee by virtue
of sub-section (1),

the Secretary may give the applicant notice, in writing, that this section
shall cease to apply to that variety.

(3) The Secretary shall not give notice under sub-section (2) in relation to
an application unless and until the Secretary has given the applicant particu-
lars of the grounds for the proposed notice and a reasonable opportunity to
make a written submission to the Secretary in relation to the proposed notice.

(4) Where a person ceases to be deemed to be the grantee of plant variety
rights by virtue of a notice under sub-section (2), the Secretary shall give

public notice that the person has ceased to-be so deemed.

(5) For the purposes of paragraph (1) (b), the prescribed period is the period
commencing on the day on which the notice referred to in that paragraph is
given and ending--

(a) subject to paragraph (b), at the expiration of the period within
which an application may be made to the Administrative Appeals Tribunal
for a review of the giving of the notice; or

(b) if such an application is made to the Administrative Appeals Tribunal
--at the time at which the application is withdrawn or finally determined,
whether by the Tribunal or by a court.

(6) Nothing in this section shall be taken to affect the powers of the Federal
Court under sub-section 44A(2) of the Administrative Appeals Tribunal Act 1975
where an appeal is instituted in that court from a decision of the Administra-
tive Appeals Tribunal in respect of an application referred to in paragraph
(5) (b) .

"(7) A person who is deemed by sub-section (1) to be the grantee of plant
variety rights in respect of a plant variety is not entitled to institute an
action or proceediny for an infringement of those rights occurring during the
period in respect of which the person is deemed by that sub-section to be the
grantee of those rights unless and until plant variety rights in respect of
that plant variety are granted to the person under section 26.
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Section 23
Characteristics of Plant Varieties Originated Outside Australia

For the purposes of this Act, where a plant variety in respect of which
an application has been accepted was originated outside Australia, the variety
shall not be taken to have a particular characteristic unless--

(a) a test growing of the variety carried out in Australia has demons-
trated that the variety has that characteristic;

(b) the Secretary is satisfied that--

(i) a test growing of the variety carried out at a place outside
Australia has demonstrated that the variety has that characteris-
tic; and

(ii) the test growing of the variety carried out at that place is equiv-
alent to a test growing of the variety carrled out in Australia;
or

(c) the Secretary is satisfied that--

(i) a test growing of the variety carried out at a place outside Aus-
tralia has demonstrated that the variety has that characteristicy

(ii) any test growing of the variety carried out in Australia would
probably demonstrate that the variety has that characteristic; and

(iii) if a test growing of the variety in Australia that would be suffi-
cient to demonstrate whether the variety has that characteristic
were to be carried out, the test growing would take longer than
two years.

Section 24
 Test Growing of Plant Varieties

(1) Where, in dealing with an application in respect of a plant variety, the
Secretary considers it necessary that there should be a test growing, or a
further test growing, of the variety--

« (a) for the purpose of determining whether the plant variety is homoge-
neous or stable; or

(b) for the purpose of determining whether the variety will, if grown in
Australia, have a particular characteristic,

the Secretary shall give written notice to the applicant--

(c) stating that the Secretary considers that a test growing, or a
further test growing, as the case may be, of the variety is necessary;

(d) specifying the purpose of the test growing; and
(e) requiring the applicant--

(i) to supply the Secretary with sufficient plants, or sufficient
reproductive material of plants, of the variety, as the case
requires, and with any necessary information, to enable the variety
to be test grown for the purpose so specified; or

(ii) to have the variety test grown for the purpose so specified and to
give the Secretary a copy of the records of observations made
during the test growing,

whichever the Secretary deems appropriate,

and, if the notice contains the requirement referred to in sub-paragraph
(e) (1) and the applicant complies with the requlrement, the Secretary
shall arrange to have the variety test grown.

(2) Arter the completion of the test growing of a plant variety arranged by
the Secretary, any plants or reproductive material of plants used in, or
resulting from, the test growing which are or is capable of belng transported
shall be deliverea to the applicant for plant variety rights in respect of

" that plant varlety.
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Section 25
Withdrawal of Application
(1) An application may be withdrawn by the applicant.

(2) Where an application is withdrawn after public notice of the application
has been given, the Secretary shall forthwith give public notice of that with-
drawal.

Division 3 - Grant of Plant Variety Rights
Section 26
Grant of Plant Variety Rights

(1) Subject to this section, where an application for plant variety rights in
respect of a plant variety is accepted--

(a) if the Secretary is satisfied that--

(i) there is such a plant varietyy
(ii) the plant variety is a new plant variety;
(iii) the applicant is entitled to make the application;
(iv) the grant of those rights to the applicant is not prohibited by
this Actj;

(v) those rights have not been granted to another person;

(vi) there has been no earlier application for those rights that has not
been withdrawn or otherwise disposed of;

(vii) the name of the variety would comply with section 17; and

(viii) all fees payable under this Act in relation to the application and
the grant have been paid,

the Secretary shall grant those rights to the applicant; or

« (b) 1if the Secretary is not so satisfied--the Secretary shall refuse to
grant those rights to the applicant.

" (2) The Secretary shall not grant, or refuse to grant, plant variety rights in
respect of a plant variety unless a period of at least six months has elapsed
since the giving of public notice of the application, or, if the application
has been varied in pursuance of a request under sub-section 19(1) in a manner
that the Secretary considers to be significant, a period of six months has
elapsed since the giving of public notice of particulars of the variation, or

of the last such variation, as the case requires.

(3) The Secretary shall not refuse to grant plant variety rights unless the
Secretary has given the applicant for the rights a reasonable opportunity to
make a written submission to the Secretary in relation to the application.

(4) Where an objection to the grant of plant variety rights has been lodged
under section 20, the Secretary shall not grant the rights unless the Secretary
has given the person who lodged the objection a reasonable opportunity to make
a written submission to the Secretary in relation to the objection.

(5) Plant variety rights shall be granted to a person by the issue to that
person by the Secretary of a certificate, signed by the Secretary or by the
Registrar, in a form approved by the Secretary and containing such particulars
of the plant variety to which the rlghts relate as the Secretary considers
appropriate.

(6) Where plant variety rights are. granted to persons who made a joint
application for those rights, those rights shall be granted to those persons
jointly.

(7) Where the Secretary refuses to grant plant variety rights in respect of a
plant variety, the Secretary shall, within 30 days after refusing, give written
notice of the refusal to the appllcant for the rights setting out the grounds
for the refusal.
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Section 27
Entry of Grant of Plant Variety Rights

When the Secretary grants plant variety rights in respect of a plant
variety, the Registrar shall enter in the Register--

(a) a description, or a description and photograph, of a plant of that
variety;

(b) the name of the varietyy
(c) the name of the grantee;
(d) the name and address of the breeder;

(e) the address for the service of documents on the grantee for the
purposes of this Act which is shown on the application for the rights;

(£) the day on which the rights were granted; and

(g) such other particulars relating to the grant as the Secretary consid-
ers appropriate.

Section 28
Notice of Grant of Plant Variety Rights

Where the Secretary grants plant variety rights, the Secretary shall,
within seven days after granting those rights, give public notice of the grant.

Section 29
Effect of Grant on Certain Persons

(1) Where plant variety rights in respect of a plant variety are granted to a
person, another person who was entitled to make an application for those rights
(whether or not a person who originated that variety independently of the
breeder), or the successor of such another person, is not entitled to any
interest in those rights because of the entitlement to make the application or
because of the grounds of the ‘entitlement, but nothing in this sub-section
prevents a person from applying to the Secretary for the revocation of those
rights or from instituting proceedings before a court or the Administrative
Appeals Tribunal in respect of those rights.

(2) Where--

(a) plant variety rights in respect of a new plant variety are granted
to a person; and

(b) another person (in this sub-section referred to as the "eligible
person”) was entitled, at law or in equity, to have the right to make an
application for those plant variety rights assigned to the eligible
person,

then the eligible person is entitled to have those plant variety rights assign-
ed to the eligible person.

Division 4 - Miscellaneous
Section 30
Nature of Plant Variety Rights

{l) Plant variety rights are personal property and, subject to any conditions
imposed under section 34, are capable of assignment or of transmission by will
or by operation of law.

(2) An assignment of plant variety rights (otherwise than because of the order
of a court) does not have effect unless it is in writing signed by or on behalf
of the assignor.

(3) Where the grantee of plant variety rights gives another person a licence
in respect of those rights, the licence binds every successor in title to the
interest of the grantee in those rights to the same extent as it was binding
on the grantee of those rights.
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Section 31
Assignment of Plant Variety Rights

(1) Where plant variety rights are assigned or transmitted to a person, the
person shall, within seven days after acquiring those rights, inform the Regis-
trar in writing that the person has acquired those rights, giving particulars
of the manner in which those rights were acquired, and the Registrar, if satis-
tiea that the rights have been so assigned or transmitted, shall amend the
Register and enter the name of that person on the Register as the grantee of
those rights.

(2) Where, in accordance with sub-section (1), the Registrar enters on the
Register as the grantee of plant variety rights the name of a person who claims
to have acquirea those rights, the Registrar shall, within seven days after
entering the name on the Register, give written notice to that person and to
the person who was the grantee before the entry was made stating that the entry
has been made.

(3) Where the Registrar is not satisfied that plant variety rights have been
assigned or transmitted to a person (in this sub-section referred to as the
"claimant") who has informed the Registrar in accordance with sub-section (1)
that those rights have been assigned or transmitted to the claimant, the
Registrar shall forthwith--

(a) give written notice to the claimant--
(i) stating that the Registrar is not so satisfied; and

(ii) setting out the grounds on which the Registrar is not so satisfied;
and

(b) give written notice to the grantee of those rights--
(i) setting out particulars of the information given by the claimant;
(ii) stating that the Registrar is not so satisfied; and
(iii) setting out the grounds on which the Registrar is not so satisfied.

(4) A person who informs the Registrar in accordance with sub-section (1) that
plant variety rights have been assigned or transmitted to the person shall give
written notice to the Registrar ot an adaress 'in Australia for the service of
documents on him or her in accordance with this Act and--

(a) where the Registrar enters the name of that person on the Register
in accordance with sub-section (1) and that address is different from the
address entered in the Register in accordance with paragraph 27 (e) --the
Reglstrar shall amend the Register so that the address so given is entered
in the Register as the address for service of documents on the grantee for

the purposes of this Act; or

(b) where the Registrar is not satisfied that those rights have been
assigned or transmitted to that person--the notice to that person under
paragraph (3) (a) shall be given by being posted by pre-paid post as a
letter addressed to the person at that address.

Section 32
Duration of Plant Variety Rights
Subject to this Act, plant variety rights in respect of a plant variety
subsist for a period of 20 years commencing on the day on which the successful
application for plant variety rights in respect of the plant variety was
accepted.
Section 33
Supply of Reproductive Material, etc.
(1) Plant variety rights in respect of a plant variety are subject to the

condition that the grantee of the rights shall comply with any notice given to
the grantee by the Secretary under sub-section (2) or (8).
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(2) Where plant variety rights are granted in respect of a plant variety, the
Secretary may give the grantee of the rights written notice requiring the
grantee, within 14 days of the giving of the notice or any further time that
is allowed by the Secretary, to cause a specified quantity of reproductive
material of plants of that variety to be delivered, at the expense of the
grantee, to a specified genetic resources centre.

(3) The quantity of reproductive material of plants of a variety specified in
a notice under sub-section (2) shall be the quantity that the Secretary consid-
ers woula be sufficient to enable that variety to be kept in existence if there
were no other reproductive material of plants of that variety.

(4) Where the reproductive material of plants is delivered to a genetic
resources centre in accordance with the condition imposed on plant variety
rights by sub-section (1), the Secretary shall, subject to sub-section (6),
cause that material to be stored at a genetic resources centre.

(5) The delivery and storing of the reproductive material of plants in accor-
dance with this section does not affect the ownership of the material but that
material shall not be dealt with otherwise than for the purposes of this Act.

(6) The reproductive material of plants stored at a genetic resources centre
may be used by the Secretary for the purposes of this Act, including the
purposes of section 39.

(7) Without limiting sub-sections (5) and (6), where, in accordance with this
section, the reproductive material of plants is stored at a genetic resources
centre that is a place known as a National Plant Genetic Resources Centre, the
material shall not form part of the collection known as the national gene bank
collection and shall not be used for the purposes of that collection.

(8) Where plant variety rights are granted in respect of a plant variety, the
Secretary may give the grantee of the rights written notice requiring the
grantee, within 14 days of the giving of the notice or any further time that
is allowed by the Secretary, to cause to be delivered to the Secretary a
specimen of a plant of the variety suitable for deposition by the Secretary in
a herbarium.

(9) Where a specimen of a plant is delivered in accordance with the condition
imposed on plant variety rights by sub-section (1), the Secretary shall cause
the specimen to be deposited in a herbarium.

Section 34
Plant Variety Rights Subject to Conditions

(1) Where the Minister considers it necessary, in the public interest, that
plant variety rights in respect of a new plant variety_ should be subject to
conditions restricting the assignment of those rights, to conditions requiring,
or relating to, the licensing of persons to sell, or produce for sale, plants,
or reproductive material of plants, of that variety or to other conditions,
the Minister may, at the time when those rights are granted or at any time
while those rights subsist, by instrument under his or her hand, impose those
conditions. )

(2) Where the Minister imposeé conditions on plant variety rights under
sub-section (1)--

(a) the Secretary shall give to the grantee a copy of the instrument
setting out those conditions;

(b) the Secretary shall give public notice of those conditions; and
(c) the Registrar shall enter particulars of those conditions in the
Register.
Section 35
Revocation of Plant Variety Rights

(1) The Secretary shall revoke the plant variety rights in respect of a plant
variety if-- ’ .
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(a) The Secretary becomes satisfied that the plant variety was not a new
plant variety or that facts exist which, if known before the grant of
those rights, would have resulted in the refusal of the grant; or

(b) the grantee has failed to pay a prescribed fee payable in respect of
those rights within one month after having been given notice, as pres-
cribed, that that fee has become payable.

(2) The Secretary may revoke the plant variety rights in respect of a plant
variety if the Secretary is satisfied that--

(a) the grantee has failed:to'comply, in relation to those rights, with
the condition imposed by section 33 or with any condition imposed under
section 34; or

(b) a person to whom those rights have been assigned or transmitted has
failed to comply with section 31.

(3) Where the Secretary revokes plant variety rights in respect of a plant
variety in accordance with this section, the Secretary shall, within seven
days atter the decision was taken, give written notice of the revocation to
the grantee setting out the grounds for the revocation.

(4) The Secretary shall not revoke plant variety rights in accordance with
this section unless and until the Secretary has given the grantee and any
person to whom, the Secretary believes, those rights have been assigned or
transmitted particulars of the grounds for the proposed revocation and given
the grantee and any such person a reasonable opportunity to make a written
submission to the Secretary in relation to the proposed revocation.

(5) The revocation ot plant variety rights in respect of a plant variety in
accordance with this section takes effect--

(a) subject to paragraph (b), at the expiration of the period within
which an application may be made to the Administrative Appeals Tribunal
for a review of the revocation; or

(b) if such an application is made to the Administrative Appeals Tribunal
--at the time when the application is withdrawn or finally determined,
whether by the Tribunal or by a court.

(6) " Nothing in this section shall be taken to affect the powers of the Federal
Court under sub-section 44A(2) of the Administrative Appeals Tribunal Act 1975
where an appeal is instituted in that court from a decision of the Administra-
tive Appeals Tribunal in respect of an application referred to in paragraph
(5) (b).

(7) Any person whose interests are affected by the grant of plant variety
rights in respect of a plant variety may apply to the Secretary for the revoca-
tion of those rights in accordance with this section.

(8) The Secretary shall consider any application made under sub-section (7)
for the revocation of plant variety rights and, if the Secretary decides not
to revoke the rights, the Secretary shall, within seven days after the decision
was taken, give written notice of the decision to the applicant setting out
the grounas for the decision.

Section 36
Surrender of Plant Variety Rights

(1) Subject to sub-section (2), a grantee of plant variety rights may at any
time, by giving notice to the Registrar, offer to surrender those rights, and
the Registrar, after giving public notice of the offer and giving all parties
interested an opportunity to make a written submission to the Registrar in
relation to the offer, may, if the Registrar thinks fit, accept the offer and
revoke those rights. ‘

(2) Where an action or proceeding under section 41 or 42 in respect of plant
variety rights is pending in 'a court, the Registrar shall not accept an offer
for the surrender of, or revoke, those rights, except by leave of the court or
by consent of the parties to the action or proceeding.
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Section 37

Entry of Particulars of Revocation, etc.

Where--

(a) the revocation of plant variety rights in respect of a plant variety
in accordance with section 35 takes effect;

(b) plant variety rights are revoked in accordance with section 36; or

(c) the Registrar is served with .an office copy of an order of a court
given under sub-section 41(3) revoking plant variety rights,

then--

(d) the Registrar shall enter particulars of the revocation in the Regis-
ter; and

(e) the Secretary shall give public notice of the revocation.

Section 38

Plant Variety Rights not to Restrict Sales
- - for Food, Fibre, Fuel, etc.

(1) Notwithstanding that plant variety rlghts subsist in respect of a plant
variety, any person may-- .

- {a) propagate, grow and use plants of that variety for purposes other
than commercial purposes; . ,

(b) sell plants of that variety for use as food or for another use that
does not involve the growing of the plants or the production of plants of
that variety;

(c) sell reproductive material of plants of that variety for use as food
or for another use that does not involve the productlon of plants of that
variety;

'(d) sell with a farm or other place at which plants of that variety are
grown any plants or reproductlve materlal of plants of that varlety at
that place; or : . ) . .

(e) use, and do anything necessary or desirable for the purpose of using,
plants or reproductive material of plants of the variety as an initial
source of variation for the purpose of originating another new plant vari-
ety except where the person makes repeated use of plants or reproductive
material of plants of the first-mentioned wvariety for the commercial
production of the other variety.:

(2) The right of a person under paragtaph (l)(b) to sell plants of a plant
variety in respect of which plant variety rights subsist includes--

(a) the right of the person to use plants, or reproductive material of
plants, of that variety purchased or otherwise acquired by the person
without any infringement of those plant variety rights to--

(i) produce plants for the sale; or

(ii) produce plants, or reproductive material of plants, £from which
plants for the sale may be derived; and

(b) the right of the person to use plants, or reproductive material of
plants derived by the person from plants, or reproductive material of
plants, of that variety, purchased or otherwise acquired by the person
without any infringement of those' plant variety rights to--

(i) produce plants for the sale; or

(ii) produce plants, or reproductive material of plants, from which
plants for the sale may be derived.
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(3) The right of a person under paragraph (1) (c) to sell reproductive material
of plants of a plant variety in respect of which plant variety rights subsist
includes--

(a) the right of the person to use plants, or reproductive material of
plants, of that variety purchased or otherwise acquired by the person
without any infringement of those plant variety rights to--

(i) produce reproductive material of plants for the sale; or

(ii) produce plants, or reproductive material of plants, from which
—emvwreproductive material of plants for the sale may be derivedjp.:.and.. .

(b) the right of the person to use plants, or reproductive material of
plants derived by the person from plants, or reproductive material of
plants, of that variety, purchased or otherwise acquired by the person
without any infringement of those plant variety rights to--

(i) produce reproductive material of plants for the sale; or

(ii) produce plants, or reproductive material of plants, from which
reproductive material of plants for the sale may be derived.

(4) Without limiting the generality of paragraph (1) (c), for the purposes of
that paragraph, the use of reproductive material of a plant by way of allowing
it to sprout and then eating it, or using it in the preparation of food, before
it has developed further shall not be taken to be a use that involves the
production of a plant.

Section 39
Protection of Public Interest in New Plant Varieties

(1) For the purposes of this Act, the reasonable requirements of the public
with respect to a plant variety in respect of which plant variety rights
subsist shall be deemed to be satisfied if-- .

(a) where there is no demand or no significant demand for plants of that
variety but there is a demand or a significant demand for reproductive
. material of plants of that variety--reproductive material of plants of
that variety of reasonable quality is available for sale to the public at
reasonable prices, or as gifts to the public, in sufficient quantities to
meet demand; or

(b) in any other case--plants, or reproductive material of plants, of
that variety of reasonable quality are available for sale to the public
at reasonable prices, or as gifts to the public, in sufficient quantities
to meet demand.

(2) The grantee of plant variety rights in respect of a plant variety shall,
subject to any conditions imposed under section 34, take all reasonable steps
to ensure that the reasonable requirements of the public with respect to that
plant variety are satisfied.

(3)  For the purpose of ensuring.that the reasonable requirements of the public
with respect to a plant variety in respect of which plant variety rights
subsist are satisfied, the Secretary, in accordance with sub-sections (4) to
(10), inclusive, may, on behalf of the grantee of those rights--

.{a) license a person or persons whom the Secretary considers appropriate
to sell plants of that variety; »

(b) license a person or persons whom the Secretary considers appropriate
to sell reproductive material of plants of that variety;

(c) 1license a person or persons whom the Secretary considers appropriate
to produce plants of that variety for sale; or

(d) license a person or persons whom the Secretary considers appropriate
to produce reproductive material of plants of that variety for sale,

during such period as the Secretary considers appropriate.
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(4) Where, at any time later than two years after the grant of plant variety
rights in respect of a plant variety, a person considers that the grantee of
those rights is failing to comply with sub-section (2) in relation to that
variety and that the failure affects the interests of that person, that person
may, in writing, request the Secretary to exercise a relevant power or powers
under sub-section (3) in relation to that variety.

(5) A request by a person under sub-section (4) in relation to a plant variety
shall--

(a) set out the reasons why that person considers that the grantee of
plant variety rights in respect of that variety is failing to comply with
sub-section (2);

(b) give particulars of the way in which the person considers that the
failure affects the interests of the person; and

(c) give an address for the purpose of a notice to the person under sub-
section (7).

(6) Where a request under sub-section (4) is made to the Secretary in relation
to a plant variety, the Secretary shall give the grantee of plant variety
rights in respect of that variety--

(a) a copy of the request; and

(b) a written invitation to furnish to the Secretary, within one month
after the day on which the invitation is given, a written statement set-
ting out reasons why the Secretary should be satisfied that the grantee--

(i) is complying with sub-section (2) in relation to that variety; or
(ii) will so comply within a reasonable time.

(7) Where a request is made to the Secretary under sub-section (4) to exercise
a power or powers under sub-section (3) in relation to a plant variety, the
Secretary shall, after considering the request and any statement furnished by
the grantee of plant variety rights in respect of that variety in response to
the invitation under paragraph (6) (b), decide whether or not to exercise the
power or powers concerned and shall, within 30 days after the decision was
taken--

(a) give written notice of his or her decision to the grantee of plant
variety rights in respect of that plant variety setting out the grounds
for the decision; and

(b) cause written notice of his or her decision to be posted by pre-paid
post as a letter addressed to the person who made the request at the
address given by that person in accordance with paragraph (5) (c) setting
out the grounds for the decision.

(8) Where the Secretary proposes to exercise a power under sub-section (3) in
relation to a plant variety, the Secretary shall give public notice--

(a) identifying the variety;

(b) setting out particulafs of the thing or things that the Secretary
proposes to license persons to do and of the periods for which the
Secretary proposes to license themy; and

(c) inviting persons to apply in writing to the Secretary, within one
month after the giving of public notice, to be licensed to do that thing,
or to do any of those things, as the case requires, in relation to that
variety,

and the Secretary shall not exercise that power without considering all appli-
cations in response to the invitation.

(9) The Secretary shall not license a person under sub-section (3) in relation
to a plant variety unless, at least one month before so doing, the Secretary--

(a) gave written notice to each person who applied to be 1licensed in
response to the relevant invitation given under sub-section (8); and

(b) gave public notice,

of the name or names of the person or persons whom the Secretary proposes to
license. ’
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(10) A licence granted to a person by the Secretary under sub-section .(3) on
behalf of the grantee of plant variety rights in respect of a plant variety
shall be granted on such terms and conditions as the Secretary determines,
being terms and conditions that the Secretary considers would be the terms and
conditions of the licence if it were being granted by the grantee in the normal
course of business.

(11) Where--

(a) a licence has been granted to a person under sub-section (3) to pro-
duce plants, or reproductive material of plants, of a plant variety; and

(b) the Secretary is satisfied that, unless the powers of the Secretary
under this sub-section are exercised, that person will be unable to obtain
reproductive material of plants of that varlety at a reasonable price or
without charge,

the Secretary may, on behalf of the grantee of those rights, make available to
that person reproductive material of plants of that variety stored at a genetlc
resources centre under sub-section 33(4).

Section 40

Infringement of Plant Variety Rights

Subject to sections 38 and 39, the plant variety rights of a grantee in
respect of a plant variety are infringed by--

(a) a person who, not being licensed by the grantee to sell plants of
that variety, sells, or holds himself, herself or itself out as being
willing to sell, plants of that variety;

(b) a person who, not being licensed by the grantee to sell reproductive
material of plants of that variety, sells, or holds himself, herself or
itself out as being willing to sell, reproductive material of plants of
that variety;

(c) a person who, not being licensed by the grantee to produce plants of
that variety for sale, produces plants of that variety for salej;

(d) a person who, not being licensed by the grantee to produce reproduc-
tive material of plants of that variety for sale, produces reproductive
material of plants of that variety for sale;

(e) 'a person who, being a person to whom a licence has been granted in
respect of that plant variety, does not comply with a term or condition
of the licence; or

(£) a person who uses the name of that plant variety, being the name

entered in the Register, in relation to any other plant variety or in
relation to any plant other than a plant of the first-mentioned variety.

Section 41
Actions for Infrihgement of Plant Variety Rights

(1) An action or proceeding for an infringement of plant variety rights may
be instituted in the Court.

(2) A defendant in an action or proceeding for an infringement of plant vari-
ety rights in respect of a plant variety may apply by way of counter-claim in
the action or proceeding for the revocation of the plant variety rights--

(a) on the ground that the plant variety was not a new plant variety; or

(b) on the ground that facts eéxist which, if known to the Secretary
before the grant of those rights, would have resulted in the refusal of
the grant.

(3) If, in an action or proceedlng for an infringement of plant variety rights
in respect of a plant variety in which a defendant has applied by way of
counter-claim for the revocation of those rights on a ground referred to in
paragraph (2) (a) or (b), the court is satisfied that the ground exists, the
court may revoke those rights.



C/XXI1/11
Annex II, page 22

(4) Where, in an action or proceeding for an infringement of plant variety
rights, the court, on an application by the defendant by way of counter-claim,
revokes the plant variety rights, the court shall order the defendant to serve
on the Registrar an office copy of the order revoking the plant variety rights.

Section 42
Declaration as to Non-Infringement

(1) A person who desires to sell a plant or reproductive material of a plant,
or to produce a plant or reproductive material of a plant for sale, may, by
action in the Court against the grantee of plant variety rights in respect of
a new plant variety, claim a declaration that the sale or production of the
plant or reproductive material, as the case requires, would not constitute an
infringement of those plant variety rights and may do so although no assertion
of the infringement has been made by the grantee of the plant variety rights.

(2) The Court shall not make a declaration sought in an action wunder
sub-section (1) in relation to a plant or reproductive material of a plant
unless:

(a) the plaintiff--

(i) has applied in writing to the defendant for an admission in writing
to the effect of the declaration sought;

(ii} has furnished the defendant with full particulars in writing of
the plant or reproductive material, as the case may be; and

(iii) has undertaken to pay a reasonable sum for the expenses of the
defendant in obtaining advice in respect of the declaration sought;
and

(b) the defendant hés refused of failed to make such an admission.

(3)  The costs of all parties in proceedings for a declaration under this
section shall, unless the prescribed court otherwise orders, be paid by the
person seeking the declaration.

(4) The validity of a grant of plant variety rights shall not be called in
question in proceedings for a declaration under this section and the making
of, or refusal to make, the declaration does not imply that the grant of plant
variety rights is, or is not, valid.

Section 43
Jurisdiction of Court

(1) The Court has jurisdiction with respect to matters arising under this Act
in respect of which actions or proceedings may, under this Act, be instituted
in that court and that jurisdiction is exclusive of the jurisdiction of all
other courts, other than the jurisdiction of the High Court under section 75
of the Constitution.

(2) The relief that the Court may grant in an action or proceeding for
infringement of plant variety rights includes an injunction (subject to such
terms, if any, as the court thinks fit) and, at the option of the plaintiff,
either damages or an account of profits.

(3) The Court may refuse to award damages, or to make an order for an account
of profits, against a person in respect of an infringement of plant variety
rights in relation to a plant variety if the person satisfies the court that,
at the time of the infringement, the person was not aware, and had no. . reason-
able grounds for suspecting, that plant variety rights existed in relation to
that plant variety.

(4) The regulations may make provision for and in relation to the practice
and procedure of the Court in actions or proceedings under this Act, including
provision prescribing the time within which any action or proceeding may be

- instituted, or any other act or thing may be done, and providing for the

extension of any such time.

(5) Sub-section (4) shall not be read as limiting the power of the Judges of
the Court or a majority of them to make rules of Court under section 59 of the
Federal Court of Australia Act 1976 not inconsistent with the regulations
referred to in that sub-section.
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Part IV

PLANT VARIETY RIGHTS ADVISORY COMMITTEE

Section 44
Establishment of Advisory Committee

(1) There is established by this Act a Committee by the name of the Plant
Variety Rights Advisory Committee.

(2) The functions of. the Advisory Committee are--

(a) at the request of the Minister, to advise the Minister on the desir-
ability of a genus or species being declared by the regulations to be a
genus or species to which this Act applies; -and

(b) to advise the Secretary on such technical matters arising under this
Act, and such other matters relating to the administration of this Act,
as the Secretary refers to the Advisory Committee.

Section 45
Membership of Advisory Committee
(1) The Advisory Committee shall consist of--
(a) ‘the Registrar;

(b) two members who, in the opinion of the Minister, are appropriate per-
sons to represent breeders, and likely breeders, of new plant varieties;

(c) one member who, in the opinion of the Minister, is an appropriate
person to represent producers, and likely producers, of new plant vari-
eties; .

(d) one member who, in the opinion of the Minister, is an appropriate
person to represent the interests of consumers, and likely consumers, of
new plant varieties or of the products of new plant varieties; and

(e) two other members who, in the opinion of the Minister, possess
qualifications or experience that are appropriate for a member of the
Advisory Committee.

(2) The members, other than the Registrar, shall be appointed by the Minister.
(3) The members hold office as part-time members. '

(4) The members, other than the Registrar, hold office during the pleasure of
the Minister. ) :

(5) A member, other than the Registrar, may resign his or her office by
writing signed by the member and delivered to the Minister. :

Section 46
Remuneration and Allowances

(1) A member referred to in paragraph 45(1)(b), (c) or (d) shall not be paid
any remuneration in respect of the performance of the duties of the member but
is entitled, in the appropriate circumstances, to payment of allowances as if
the member were a Senior Executive Service officer within the meaning of the
Public Service Act 1922.

(2) The members referred to in paragraph (1) (e) shall be paid--
(a) such remuneration as is determined by the Remuneration Tribunal; and

(b) such allowances as are prescribed.

(3) : This section has effect subject to the Remuneration Tribunals Act 1973.
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Section 47
Disclosure of Interests
(1) A member who has a direct or indirect pecuniary interest in a matter being
considered at a meeting of the Advisory Committee shall, as soon as possible
after the relevant facts have come to the member's knowledge, disclose the
nature of the interest at the meeting.
(2) A disclosure under sub-section (1) in relation to a matter shall--

(aé»vbe recorded in the minutes of the meeting of the Advisory Committee;
an

(b) be made known in any advice given by the Committee in relation to
that matter.

Section 48
Meetings

(1) The Registrar may convene such meetings of the Advisory Committee as are
necessary for the purposes of the performance of the functions of the Advisory
Committee. ’

(2) At a meeting of the Advisory Committee, four members constitute a quorum.

(3) The Registrar shall preside at a meeting of the Advisory Committee at
which the Registrar is present, but, if the Registrar is not present, the
members present shall elect one of their number to preside at the meeting.

(4) Subject to sub-section (2), the procedure to be followed at a meeting of
the Advisory Committee shall be as determined by the Advisory Committee.

Part V

MISCELLANEOUS

) Section - 49
Inspection of Register

A person may inspect the Register at any reasonable time and is entitled,
upon payment of such fee (if any) as is prescribed, to be given a copy of an
entry in the Register.

Section 50
Agents May Act in Plant Variety Rights Matters

Subject to any other law of the Commonwealth, including the High Court
Rules and the Federal Court Rules, an application, a written submission or any
other document may be prepared or lodged, and any business may be transacted,
for the purposes of this Act, on behalf of a person by another person.

Section 51
Service of Documents

(1) Where the Secretary or the Registrar is required by this Act to give a
written notice or other document to an applicant for, or a grantee of, plant
variety rights, that document shall be given by being posted by pre-paid post
as a letter addressed to the applicant or the grantee at the address for ser-
vice shown on the application or entered in the Register, as the case requires.

(2) Where the Secretary or the Registrar is required by this Act to give a
written notice or other document to a person who has been an applicant for, or
a grantee of, plant variety rights, that document shall be given by being
posted by pre-paid post as a letter addressed to that person at the address
for service of that person that was formerly shown on the application for
those rights or entered in the Register in respect of those rights, as the
case may be.
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Section 52
Of fences

(1) A person shall not knowingly make a false statement in an application or
other document given to the Secretary or the Registrar for the purposes of this
Act.

Penalty:

(a) in the case of a natural person--$1,000 or imprisonment for six
months, or both; or

(b) in the case of a body corporate--$5,000.
(2) A person shall not:

(a) falsely represent to another person that he, she or it is the grantee
of plant variety rights in respect of a plant variety;

(b) falsely represent to another person that he, she or it is deemed to
be the grantee of plant variety rights in respect of a plant variety by
virtue of section 21; or

(c) falsely represent that a plant is a plant of a variety in respect of
which plant variety rights have been granted.

Penalty for contravention of this sub-section:
(a) in the case of a natural person--$1,000; or
(b) in the case of a body corporate--$5,000.

(3) Where, in proceedings for an offence against sub-section (1) or (2) in
respect of any conduct engaged in by a corporation, it is necessary to estab-
lish the state of mind of the corporation, it is sufficient to show that a
director, servant or agent of the corporatlon, being a director, servant or
agent by whom the conduct was engaged in within the scope of his or her actual
or apparent authority, had that state of mind.

(4) _Any conduct engaged in on behalf of a corporation--

(a) by a director, servant or agent of the corporation within the scope
of his or her actual or apparent authority; or

(b) by any other person at the direction or with the consent or agreement
(whether express or implied) of a director, servant or agent of the
corporation, where the giving of such direction, consent or agreement is
within the scope of the actual or apparent authority of the director,
servant or agent,

shall be deemed, for the purposes of a provision of this Act that creates an
offence, to have been engaged in by the corporation.

(5) A reference in sub-section (3) to the state of mind of a person includes
a reference to the knowledge, intention, opinion, belief or purpose of the
person and the person's reasons for the intention, opinion, belief or purpose.
Section 53
hpplications for Review

(1) Applications may be made to the Administrative Appeals Tribunal for review
of--

(a) a decision of the Sectetary under paragraph 18(1) (b) rejecting an
application;

(b) a decision of the Secretary to refuse to vary an application upon a
request made under sub-section 19(1) or (2);

(c) a decision of the Registrar under sub-section 20(1) to allow, or
refuse to allow, further time for the lodging of an objection;

(d) a decision of the Secretary to give a notice under sub-section 22(2);
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(e) a decision of the Secretary that the Secretary is satisfied, .or not
satisfied, of a matter for the purposes of paragraph 23(b);

(£) a decision of the Secretary that the Secretary is satisfied, or not
satisfied, of a matter for the purposes of paragraph 23(c);

(g) a requirement by the Secretary under section 24;

(h) a decision of the Secretary to grant, or refuse to grant, plant vari-
ety rights under section 26;

(j) a decision of the Registrar to amend, or refuse to amend, the Regis-
ter under section 31;

(k) a decision of the Secretary under sub-section 33(2) or (8) to allow,
or refuse to allow, further time for a delivery;

(m) a decision by the Minister to impose conditions under sub-section
34(1);

(n) a decision by the Secretary to revoke plant variety rights under
section 35;

(p) a decision by the Secretary under sub section 35(8) not to revoke
plant variety rights;

(q) a decision of the Secretary under sub-section 39(7) to exercise a
power under sub-section 39(3);

(r) a decision of the Secretary to license a person. under sub-section
39(3) or the refusal of the Secretary to license under that sub-section a
person who applied to be so licensed in response to an invitation under

paragraph 39(8) (c);

(s) the determination by the Secretary of the terms and conditions of a
licence in accordance with sub-section 39(10); or

(t) a decision of the Secretary to make reproductive material of plants
available under sub-section 39(1l1).

(2) , The Administrative Appeals Tribunal does not have power under sub-section
29(7) of the Administrative Appeals Tribunal Act 1975 to extend the time for
maklng an application to that Tribunal for a review of a de0151on referred to
in paragraph (1) (q).

(3) The Secretary shall give public notice of--
(a) any application made under sub-section (1)7;

(b) any decision of the Administrative Appeals Tribunal on such an
application; and

(c) any decision of a court in relation to, or arising out of--
(i) such an application; or

(ii) a decision of the Administrative Appeals Tribunal on such an
application.

(4) In sub-sections (1) and (2), "decision" has the same meaning as in the
Administrative Appeals Tribunal Act 1975.

Section 54
Statement to Accompany Notice of Decisions

(1) Where the Minister, the Secretary, a delegate of the Secretary or the
Registrar makes a determination, decision or requirement of a kind referred to
in sub-section 53(1) and gives to the person or persons whose interests are
affected by the determination, decision or requirement, notice in writing of
the making of the determination, decision or requirement, that notice shall
include a statement to the effect that, subject to the Administrative Appeals
Tribunal Act 1975, application- may be made to the Administrative Appeals
Tribunal for review of the determination, decision or requirement to which the
notice relates by or on behalf of the person or persons whose interests are
affected by the determination, decision or requirement.
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(2) Any failure to comply with the requirements of sub-section (1) in relation
to a determination, decision or requirement does not affect the validity of the

determination, decision or requirement.

Section 55
Regulations

The Governor-General may make requlations, not inconsistent with this Act,
prescribing all matters required or permitted by this Act to be prescribed, or
necessary or convenient to be prescribed for carrying out or giving effect to
this Act, and, in particular, prescribing fees, including--

(a) tfees on applications for plant variety rights;

(b) fees payable by grantees of plant variety rights at specified inter-
vals or on specified dates; ‘and

(c) fees to meet costs incurred in the test growing of plants under
section 24.

[Annex III followg
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ANNEX III

PROPOSED SCHEDULE FOR INCLUDING GENERA/SPECIES IN

THE PLANT VARIETY RIGHTS REGULATIONS

PLANT GROUP APRIL 88 JULY 88 JAN 89 JULY 89 MARCH 390
STONE FRUIT -~ - . —m e Prunus .- All Stone Fruit .-
CITRUS All Citrus

_OTHER FRUIT Malus (apple) Fragaria Pyrus (pear)

(strawberry) Actinidia
Vitis {(grape (kiwifruit) All Fruit
Carica {paw paw)
Rubus (raspberry)
Persea americana
(avocado)
VEGETABLES = "~ Phaseolus vulgaris Solanum tuberosum Allium cepa All vegetables
{bean) (potato) (onion)
Lycopersicon Daucus carota
R e - . {tomato) (carrot) ‘
T - =1 Lactuca sativa ‘Brassica
{lettucs) oleracea ety
Pisum (pea) (cabbage,
cauliflower etc)
NUTS Macadamia Prunus amygdalus Juglans All nuts
(almond) {walnut)
HERBAGE AND Phalaris Lolium (ryegrass) Dactyius All herbage
TURF GRASS Agrostis (bent) (cocksfoot) and turf grasses
. Festuca (tall Bromus .
fescue) Lotus
Cynodon (bermuda Paspalum
- grass) .
Zoysia
. Stenotaphrum
OILSEEDS : L:I1 ;IBrassica sp . Glycine max Sesamum indicum All oilseeds
- . . {oilseeds) (soybean) (sesame) ‘
* {rape, mustard etc) Helianthus annuus Carthamus
(sunflower) tinctorius
(safflower)
Linum
usitatissimum
(linseed)
PASTURE AND : Trifolium (clover) Lupinus All pasture
GRAIN LEGUMES - . Desmanthus and grain
’ o o Medicago Vigna (mungbean) legumes
Ornithopus Cicer arietinum : .
. (serradelia) (chickpea)

) Stylosanthes - Indigofera - .
GRAINS Setaria Hordeum (barley) All grains -
- Avena (oats) Pennisetum .

Panicum {pearl millet)
Pisum (pea) Sorghum -
. Zea mays (corn)
AUST. NATIVE Anigozanthus Grevillea Macropidia Boronia All native
ORNAMENTALS (Kangaroo paw) Chamelaucium (Black Kangaroo Banksia ornamentals
(Geralidton wax) Paw) Verticordia
Lechenauitia Piper Darwinia
Melaleuca . Callistemon Pimelea
Decaspermum " Thryptomene
Artanema Telopea
. . Dryandra .
OTHER : Rosa (Rose) Orchids Rhipsalis All ornamentais .-
ORNAMENTALS (all genera) Kalanchoe. ' . -
) Dianthus Euphorbia
(carnation) (Poinsettia)
Alstroemeria Chrysanthemum
Schlumbergera Zantedeschia
{Zygocactus)
Lilium (Lily)
Metrosideros -
carminea
Freesia
Rhododendron
] Gerbera
FORESTRY Eucalyptus Pinus All forestry
. : Acacia )
Casuarina )
OTHER Gossypium Duboisia Humulus All species
. (cotton) lupulus
PROPOSED Cuphea Hemerocallis
ADDITIONS Limonium Bougainvillea-
Cyphomandra llex
Streptocarpus
Impatiens
.Cyclamen
Begonia
Achimenes
Choysia
[End of - document]




