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C/XI/ 21
U P 0 V ORIGINAL : English
DATE: December 12, 1977

INTERNATIONAL UNION FOR THE PROTECTION OF NEW VARIETIES OF PLANTS

GENEVA

COUNCIL

Eleventh Ordinary Session
Geneva, December 6 to 9, 1977

REPORT
adopted by the Council

1. The eleventh ordinary session of the Council of UPOV (hereinafter referred to
as "the Council") was held in Geneva, from December 6 to 9, 1977. The list of
participants appears in Annex I to this report.

2. The session was opened by Mr. B. Laclaviére (France), President of the Council,
who welcomed the participants.

3. The President paid tribute to the late J.J.N. Vérissi (France) and K. Christensen
(United States of America), who had both participated in former sessions of UPOV.

He also asked the Swedish Delegation to transmit the Council's best wishes to
Professor Esbo, who had retired since the last session of the Council. He then
mentioned that it was the last time that Mr. Doughty (United Kingdom) would be atten-
ding a UPOV session since he would be retiring in the coming months, and he extended
to Mr. Doughty, who had greatly contributed to the work of the UPOV bodies, his

best wishes for retirement. Finally, he said that Mr. Butler (Netherlands), who had
been seriously ill, was to the Council's great relief well on the way to recovery.

He asked the Netherlands Delegation to transmit to Mr. Butler the Council's best
wishes for a prompt recovery.

Adoption of the Agenda

4. The Council adopted the agenda as appearing in document C/XI/1.

Exposés by the Representatives of the Different States (Member States, States Invited
as Observers) on the Present Situation, the Problems Arising and the Progress Achieved
in the Legislative, Administrative and Technical Fields

5. In connection with this item of the agenda, the following information was given :

(i) The Representative of South Africa said that his country's new Plant
Breeders' Rights Act had entered into force on November 1, 1977, when the first plant
breeders' rights regulations had already been published. The International Convention
for the Protection of New Varieties of Plants and its Additional Act had entered
into force with respect to South Africa on November 6, 1977. Since South Africa
had submitted its original list of genera and species eligible for protection in
that country, 29 further genera or species had been added to that list, making a
total of g9 genera and species eligible for protection at present. He mentioned,
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however, that that figure did not mean that test guidelines had already been estab-
lished for all genera and species, but that the necessary preparations for such
guidelines would be made as soon as the first applications for each genus or
species had been received. Increasing interest on the part of foreign plant
breeders had been noted. During the past year, 27 new applications for plant

breeders' rights had been received. The main species were Peach, Rose, Bean,
Cotton and Lucerne.

(ii) The Representative of the Federal Republic of Germany said that, as of
March 23, 1977, his country had increased the number of species eligible for pro-
tection by a further three: Alstroemeria, Anthurium and Pelargonium, thus bringing
the total number of genera and species eligible for protection to 142. The question
was at present being studied whether another 10 to 20 species could be included in
the list of species eligible for protection. That, however, would depend largely
on the possibility of having the examination of varieties performed in other UPOV
member States. Bilateral agreements for cooperation had been concluded with France,
the Netherlands, Denmark and Belgium and similar agreements were anticipated with
Sweden, the United Kingdom and Switzerland. The Federal Republic of Germany had
offered to undertake examinations for other member States in respect of approximate-
ly 50 species. The number of applications received from July 1, 1976, to June 30,
1977, was 570. It could be expected that by the end of 1977 the total number of
plant breeders' rights issued would reach 3,000. In this connection he pointed out
that for many botanical species, such as Rape, Ryegrass, Rose and Pea, the differ-
ence between the varieties became smaller and smaller. The possible difficulties
could not be cvercome by a new interpretation of the term "important characteristics."
Moreover, the question should be examined whether in the long run a new condition, in
addition to distinctness, homogeneity and stability, should be required for the grant-
ing of protection. Such a condition might be, as in the patent field, the inventive
step or the breeding progress. He also mentioned that since the last session of the
Council a new law on fees and a new order for fees had entered into force which fully
complied with the Council's decisions on the harmonization of fees.

(iii) The Representative of Belgium said that, on October 13, 1977, four royal
decrees dated July 22, 1977, concerning the application of the Law of May 20, 1975,
on the Protection of New Plant Varieties had been published, with respect, name-
ly, to administrative formalities, to the list of species eligible for protection

and to fees. The species eligible for protection were wheat, Barley, Rvegrass
Pea and Bean. It was expected t» increase the list in the future by adding other
cereals and some fruit species. For the time being, Belgium was not yet in a posi-

tion to perform the examination of varieties itself but would rely on examination
reports received from other member States of UPOV. It had asked the four neighboring
member States--which had accepted--to undertake on its behalf the examination of cer-
tain species. The administrative agreements were being drafted. The agreement with
the Federal Republic of Germany was already signed. Belgium was very grateful for.the
help of those member States but was also studying the possibilities of performing the
technical examination itself. Another question being examined was that of the species
for which Belgium would be able in the future to offer its examination facilities to
other member States.

(iv) The Representative of Denmark reported that bilateral agreements had been
concluded between Denmark and the Federal Republic of Germany for the exchange of
examination results. Denmark was envisaging further bilateral agreements with the
Netherlands and France. In addition, bilateral agreements with Switzerland and the
United Kingdom were under discussion. Denmark had included Amaryllis and Potentilla
fruticosa L. in the list of species eligible for protection, but would not be able
to undertake the examination of varieties of those species. Consequently, protection
could be granted only if the examination had been carried out in another member State.

(v) The Representative of France said that it was intended to increase the
number of species eligible for protection in France in the near future, especially
with respect to agricultural and ornamental species. So far, France had concluded,
or was on the point of concluding, bilateral agreements for cooperation in exami-
nation with almost all member States with the exception of Italy and South Africa,
which had both joined the Union very recently. In France also, the fees charged to
breeders had been increased.



oage 3 0761

(vi) The Representative of Italy said that under the Law of July 16, 1974, the

Italian Parliament had authorized the ratification of the UPOV Convention and that
the Presidential Decree of August 12, 1975, had promulgated Regulations for the iﬁ—
troduction in Italy of patents for new plant varieties. Under Article 24 of those
Regulations, the Minister of Industry together with the Minister of Agriculture had
promulgated decrees for the purpose of protecting varieties of 10 plant species.

;t was intended to increase that number in the near future. Italy had deposited
its }nstrument of ratification of the UPOV Convention on June 1, 1977, and the Con-
vention had entered into force in Italy on July 1, 1977. The first application for
a.patent for a new variety had been deposited on November 8 and so far 70 applica-
tions had been received. On August 6, 1977, the Ministry of Agriculture had set up

a commission, which would have to give its opinion on the granting of patents for
new varieties.

(vii) The Representative of the Netherlands reported that since January 1,
1977, the Netherlands had combined their services in one station, known in abbre-
viated form as RIVRO. The Netherlands had so far concluded bilateral agreements
for cooperation in examination with the United Kingdom, France and the Federal
Republic of Germany. The conclusion of agreements with Denmark, Sweden and
Belgium was under discussion. It was intended to extend protection in the
Netherlands, among others, to Pelargonium, Bougainvillea, Caraway, Marrow stem
kale, Lucerne and Red clover.

(viii) The Representative of the United Kingdom said that in the past his
country had been greatly occupied by the tasks connected with his country's
joining the Common Market. Now more time could be devoted to plant breeders'
rights aspects. In 1977, new schemes for the protection of the following species
had been introduced: Tall fescue, rleadow fescue, Cocksfoot, Timothy, Red clover,
White clover, Hop, Cherry and Cnerry rootstock. At present discussions on the
conclusion of bilateral agreements with France, the Federal Republic of Germany,
Belgium and Switzerland were going on. It was planned to introduce plant breeders'
rights schemes early in 1978 for the following species: Brussels sprouts, Cabbages,
Marrows, Turnips, Celery and Celeriac, Maize, Lupins, Red fescue and Chewing fescue,
Agrostis, Poa, Fenu greek, Broad beans and Field beans. It was also planned to
change the present fee structure.

(ix) The Representative of Sweden said that as of December 13, 1977, the
number of species eligible for protection in Sweden would be increased by the
addition of the following species: Alstroemeria L., Begonia elatior, Chrysan-
themum, Euphorbia pulcherrima, Potentilla fruticosa L., Saintpaulia ionantha and
Streptocarpus X hybridus Voss. At present, almost all agricultural and vegetable
crops and about 10 ornamental species were eligible for protection in Sweden. The
conclusion of bilateral agreements for cooperation in examination with the Federal
Republic of Germany and the Netherlands was in course of preparation. The impor-
tance to Sweden of international cooperation could be estimated by the fact that
half of the registered varieties in that country were foreign varieties.

(x) The Representative of Switzerland said that according to the Law of
March 20, 1975, on the Protection of New Plant Varieties as well as the Order
on Variety Protection of May 11, 1977, and the Order on Fees of June 30, 1977, pro-
tection in Switzerland was possible as of June 1, 1977, for varieties of Soft wheat,
Maize, Ryegrass, Red clover and Apple. Since July 10, 1977, on which date Switzer-
land joined the Union, pversons of the other member States could apply for the pro-
tection of varieties of the above-mentioned five species. So far the Swiss Office
had received six applications for variety protection. At present, Switzerland would
rely on the examination of varieties performed in other member States but it was
studying the question of the species for which it could perform the examination it-
self and, also, the species for which it could oifer to undertake the examination
for other member States.

(xi) The Representative of Austria said that his country intended to join UPOV.
At present a new law on plant variety protection was in course of preparation. That
law would be an important prerequisite for subsequently acceding to the UPOV Conven-
tion. The first draft had already been prepared and presented to certain government
authorities. During the consideration of the draft, however, certain problems of
competence had arisen between institutes belonging to the Ministry of Agriculture
and Forestry and the Patent Office and those problems would have to be clarified
before further discussions could take place.

(xii) The Representative of Canada said that his Ministry of Agriculture had
declared itself in favor of introducing plant breeders' rights legislation in Canada.
That legislation was at present in the draft stage and was expected to be presented
to Parliament during the current session. One of its objectives was to facilitate
the obtaining of protected varieties from other countries. It could be assumed that
Canada might at some time in the future apply to join UPOV.
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(xiii) The Representative of Spain said that on July 10, 1977, a royal decree
approving the general Regulations for Plant Variety Protection had come into force.
According to those Regulations, the following species would be eligible for
protection as of January 11, 1978: Wheat, Barley, Oats, Rice, Potato, Rose and
Carnation. At present, the necessary steps were being taken to initiate the pro-
tection: for example, rreparatinne were haoina madn Far +ha adankian AF annlincakian
forms, the issue of plant breeders' rights gazettes, the establishment of rules
for variety examination, etc. Examinations for distinctness, homogeneity and stabi-
lity would be conducted according to UPOV specifications. The Plant Variety Commis-
sion, the high consultative body of the plant breeders' rights administration, was
being constituted in Madrid. The National Institute of Seed and Nursery Plants would
be in charge of the plant variety protection schemes and it was now preparing the
draft of the documentation which, after being studied and approved by the Government
would be addressed to the Political Department of the Swiss Confederation in Berne as

the formal application for accession to the UPOV Convention and its Additional Act.

(xiv) As regards the Representatives of the United States of America, the
Patent Office Representative announced that he would inform the Office of the
Union later of recent developments with respect to plant breeders' rights governed
by the Patent Law; the Plant Variety Protection Office Representative reported
that since the start of plant variety protection a total of 641 certificates of
protection had been issued, 142 in the past fiscal year from October 1976 to
October 1977. The statistical progress was as follows: out of a total number of
applications amounting to 786, 112 had been received during the fiscal year 1977;
62 came from foreign countries and 76 from experimental stations; 175 applications
hagd been abandoned, were ineligible, or had been withdrawn or denied, and 152 were
still pending; 15 applications were in the certificate stage, 65 were in the
research stage, 30 had been granted a time extension and 42 were still pending.
Of the 38 species for which certificates had been issued, the greatest number
has been for the following crops: Soybean 76, Pea 59, Bean 58, Wheat 56, Cotton 50,
Lettuce 25, Marigold 14, Barley 12, China aster 10, Nasturtium 9, Ryegrass 9,
Tobacco 8, Peanut 6, Rice 6. The Plant Variety Protection Office Representative
also reported that "Reciprocity Limits" had been established with Germany (Fed-
eral Republic), the Netherlands, the United Kingdom and the Republic of South Africa.
Agreements with Denmark, Israel and New Zealand were under discussion. With effect
from March 17, 1977, the Plant Variety Protection Regulations had been amended to
(i) extend from a total of 4 to 5 years the time within which a foreign applicant
could file an application in the United States of America after filing in a foreign
country, limited to the delay caused by a growing test plus one year, (ii) require
a seed sample to be submitted with the application, and (iii) require the appli-
cation and search fee to he submitted with the application. During the past year,
an additional trainee examiner had been trained and ten variety description forms
had been developed for Cowpea, Muskmelon, Orchard grass, Festuca Spp., Trefoil, Rye,
Eggplant, Red and White clover, Sudan grass and Sorghum and the Cole- crops,
Broccoli, Cabbage and Brussel sprouts. Over 2,400 plant variety descriptions had
been computerized and a computer program for the reproduction and testing of new
applications for direct reproduction in the Official Journal had been developed.

(xv) The Representative of Hungary said that his country had carefully
studied the question whether the revision of the UPOV Convention would facilitate
the accession of the People's Republic of Hungary to that Convention. He mentioned
as positive aspects the proposals concerning the list in the Annex to the Conven-
tion and the statement with respect to Article 7. Since the last Council session,
there had been no change in the Hungarian legislation concerning patent protection
of plant varieties. However, in other fields of breeding, notably in respect of
variety testing, new legal rules had been elaborated. One of the aims of the
amendment of the legal rules was to establish closer links between the protection
system and the variety testing, thereby promoting and strengthening plant variety
protection. So tar, 42 patents had been granted in respect of new plant varieties,
of which 6 were granted in favor of Hungarians. It had been a great pleasure to
note that the CIOPORA session in Budapest in April 1977 had been attended by several
leading figures in UPOV. He was convinced that that visit had helped to make the
present situation of plant variety protection in Hungary more clearly understood. He
concluded by stating that the need for plant variety protection was being increasingly
recognized in Hungary by the interested economic bodies.
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(xvi) The Representative of Ireland said that in his country work was” being
undertaken at present towards the finalization of legislation for the implement-
ation of the provisions of the Convention. The technical and scientific staff had
built up considerable expertise in the evaluation and testing of varieties while
working on the seed directives of the European Economic Community. Early in
the current year experts had also visited Belgium and Switzerland to study the
recently established plant variety protection rights systems in those two countries
and had learned a great deal from their visits. They expressed thanks fo their
Belgian and Swiss colleagues.

(xvii) The Representative of Japan said that the Japanese Government fully
recognized the importance of the protection of new varieties of plants. 1In this
connection, he wished to report that active studies were in progress in his Gov-
ernment to prepare the framework for the protection of the rights of breeders of
new varieties of plants, with due regard to the progress of the work on the
revision of the Convention.

(xviii) The Representative of Morway said tha* recently in Norway a new
administration (the Norwegian State Seed Council) had been established, with
the tasks of regulating variety testing, accepting new varieties, certifying
seed and vegetatively propagated material, importing seed and many other tasks.
The intention was that this administration would also work as the secretariat
for the protection of plant breeders' rights. Facilities for the testing of
homogeneity and stability were being built up. In his opinion, a law on plant
variety protection would soon be prepared. However, it had not yet been decided
whether Norway would apply for accession to the UPOV Convention.

(xix) The Representative of New Zealand reported that since the last
Council session activities in New Zealand with respect to plant variety protec-
tion had greatly increased. The number of species eligible for protection now
comprised--in addition to Rose, Barley and Perennial ryegrass--Annual ryegrass,
Potato, Pea, Lucerne and Lotus. A further extension of the list of species was
under consideration, but the increased workload and the limited funds would have
to be taken into consideration. In order to study the systems applied in different
States, the Registrar of New Zealand had travelled to the United States of America
and the United Kingdom. He had also paid a visit to the Office of UPOV. New
Zealand had not yet made a final decision on whether to join UPOV or not. However,
the proposed revised text of the Convention would remove several problems which
New Zealand would be faced with under the Convention in its present wording.
Therefore, New Zealand might well consider membership after the Diplomatic
Conference of 1978.

(xx) The Representative of Poland said that the Ministry of Agriculture
of his country had elaborated a new draft for a law on plant breeding and
production of seeds and nursery material as well as a new draft for an implementing
decree by the Ministry of Agriculture with respect to the registration of culti-
vated plant varieties and the granting of protection for the rights of their
owners. The list annexed to the decree provided for the protection of 189
agricultural species, vegetables, fruit trees, medical plants and ornamentals.
For the preparation of the new drafts, the detailed remarks prepared by the Office
of UPOV on the draft presented by his Delegation in March 1977 had been taken
into consideration. It could be expected that the next text of the legislative
acts would cover all the provisions of the UPOV Convention. It could also be
expected that the drafts would be presented to the Government for acceptance
during the first quarter of 1978 and then to the Chamber of Deputies. The new
text of the law would create the theoretical basis for the accession of Poland
to the UPOV Convention.

(xxi) The Representative of Turkey said that as a member of the Turkish
Mission in Geneva he had not yet been able to contact the authorities in his
country in order to receive detailed information on the situation there but he
hoped to be akle to provide that information durinc the next session.
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Report on the Meeting of the Eight Panamerican Seed Seminar, held at
Tegucigalpa (Honduras)

6. The President informed the Council that the Office of UPOV had been invited
to attend the eighth Panamerican Seed Seminar, held at Tegucigalpa, Honduras,

in March 1977, and that Dr. Thiele-Wittig of the Office of the Union had attended
that Seminar. He had asked for this item to be inserted in the agenda of the
Council.

7. Dr. Thiele-Wittig introduced documents C/XI/9 and C/XI/9 Add. containing the
report submitted by him on that mission and the recommendations of the Eighth
Panamerican Seed Seminar to the governments participating in it. Dr. Thiele-Wittig
mentioned as the subject of major importance to UPOV the Round Table on "The

Right of Property in the Creation of Seed Varieties and its Influence on the Use
of Genetic Material for Developing Countries," the outcome of which had led to

the above-mentioned recommendations. The most important recommendation seemed

to be "that a Committee be appointed to prepare a Model Law on plant variety
protection which would be discussed during the next Seminar and would serve as a
basis for making appropriate recommendations to the different governments for

the adoption of legislations that would be similar and that would facilitate trade."

8. In this connection, the Vice Secretary-General reported that as a result

of contacts established by Dr. Thiele-Wittig a representative of the Secretariat
of the Andean Group, a community of Latin American States based on the "Acuerdo
de Cartagena," had asked the Office of UPOV to designate a speaker for a meeting
convened by that Group in Lima, Peru, in cooperation with the University of Lima.
Since the topic went far beyond the competence of UPOV, the Office had proposed
Dr. Bdringer as speaker, after contacting the President of the Council, and

Dr. BOringer had prepared a speech which was translated into Spanish under the
supervision of the Office. However, a few days before the departure of

Dr. Boringer for Lima, the meeting had been postponed until March 1978.

9. In this connection, Dr. Bdringer informed the Council that he had been asked
by experts from Chile to take the opportunity, when attending the meeting of the
Andean Group in Lima, to visit Chile in order to help the experts of that country
establish a plant variety register in Santiago. That visit had, however, also
been postponed.

Report by the President on the Work of the Fifteenth and Sixteenth Sessions of
the Consultative Committee

10. The President reported that, during the fifteenth session of the Consultative
Committee, held on March 11, 1977, discussions had taken place on the progress of
the preparations for the Diplomatic Conference on the Revision of the UPOV Con-
vention and on the question whether UPOV member States should offer examination
facilities to non-member States. He also reported that, during the sixteenth
session, held on December 5, 1977, the Consultative Committee had held a pre-
liminary exchange of views on the organization of the Diplomatic Conference and
the preparation of documents for that Conference, and a discussion on a possible
review of the list of committees and working groups and on the working program
for 1978; the draft budget for 1978 had also been provisionally examined and
preparatory studies concluded on the calendar of meetings for 1978 as well as

on the admission of observers to sessions of the Council and certain meetings of
UPOV.,

Report by the Secretary-General on the Activities of the Union in 1976

11. The Secretary-General introduced document C/XI/2. He stressed in particular
the unusually heavy workload imposed on the staff of UPOV and on the services of
WIPO working for UPOV. That workload made it necessary to ask--as did the draft
budget for 1978--for additional staff for the O0ffice of UPOV. The Council noted
the report of the Secretary-General with approval. The President expressed the
wish that future reports should contain more information on the life of the
Office of UPOV as did the oral report that had been presented by the Secretary-
General.
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Report by the Secretary-General on his Management and the Financial Situation of
the Union in 1976 and Presentation of the Report Concerning the Auditing of the
Accounts for 1976

12, The Secretary-General introduced document C/XI/3.

13. After the Delegation of the Federal Republic of Germany had asked some
questions, including the question why the total expenditure proper to UPOV had
been lower than budgeted for while the total of common expenses had been higher,
and after the Secretary-General had given the necessary explanations, to the
satisfaction of the Council, as well as the assurance that he would continue to
do his best to estimate with the highest degree of accuracy the actual amounts of
income and expenditure, the report of the Secretary-General on the management
and on the financial situation of the Union in 1976 and the report of the Federal
Audit Service were unanimously approved as appearing in document C/XI/3.

Revision of the Convention of the Union

14. The Council congratulated Mr. Skov (Denmark), the Chairman of the Committee
of Experts on the Interpretation and Revision of the Convention, on his excellent
report on the work of his Committee and decided that that report should form an
Annex to the document containing the proposed new text of the Convention.

15. The Council decided unanimously to hold a Diplomatic Conference in 1978.

16. After discussion, the Council agreed that, subject to what is said in the
next sentence, document C/XI/12 (with a new number) should be circulated before
the Diplomatic Conference and should be submitted to the Diplomatic Conference.
Amendments decided in the course of the present session of the Council would be
incorporated; a short introduction to be prepared by the Secretariat would be
incorporated; the introduction would refer to the report of the Chairman of the
Committee of Experts on the Interpretation and Revision of the Convention, which
would be annexed, as stated in paragraph 14 above; the Chairman of the said
Committee, in cooperation with the Office of the Union, would make the necessary
changes in the Explanatory Notes; the Preamble prepared by the Chairman of the
said Committee (see document C/XI/1l) would be inserted, except for its pen-
ultimate line ("having regard to the provisions of Article 27 of the Convention").

17. The Council then proceeded to the examination of document C/XI/12 and its
corrigendum.

18. As regards that examination, the present report contains all the changes
decided by the Council but only those statements whose rewording was expressly
requested or which seem to be indispensable for understanding any specific
decision. All provisions of the draft of the proposed new text in connection
with which no decision is reported upon were adonted as proposed in document
C/XI/12.

19. Article 2(3). This paragranh is to be reworded on the following lines:
"Each member State of the Union may limit the application of the Convention to
varieties of a genus or species with a particular multiplication or reproductive
system or end-use."

20. Article 3(1) and (3) and Article 5(4). "Siége" and "Sitz" will be
translated in English as "registered office."

21. Article 4(3). A new subparagraph (c) will indicate that even where a

State limits the application of the Convention, in respect of any genus or species,
as provided in Article 2(3), such limited protection will still be considered

as meeting the requirements of subparagraphs (a) and (b) in respect of the said
genus oOr species.

22. Article 4(5). The reference to paragraph (3) should be replaced by a
reference to paragraph (3) (b). The explanations concerning paragraph (4)

of the present text should place less emphasis on the highly specialized nature
of certain agricultural systems.
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23. Article 6(1) (b), last sentence. The words "of the breeder" are to be
inserted after the words "the right." The Delegation of the United States of
America stated that the new text of Article 6(1l) (b) was to be understood as
permitting each member State to decide under its own laws whether the sale
of plant material as part of the process of experimentation would affect
novelty.

24. Article 6(2). The words "by the national law of each country" are to be
replaced by the words "by the national law of the State in which the application
for protection was filed."

25. Article 7(1). "Merkmale" is to be replaced by "Voraussetzungen,"

26. Article 9. The Delegation of the United States of America referred to the
antitrust laws of its country and said that they could be applied as laws
protecting "public interest."

27. Article 1ll1. The Delegation of the United States of America referred to
the requirement of its country's patent law according to which US applicants
might have to obtain the express or tacit permission of the Government for
filing applications in foreign countries.

28. Article 12. The Delegation of the United States of America referred to the
understanding reached in the sixth session of the Committee of Experts on the
Interpretation and Revision of the Convention (see paragraph 14 of document
IRC/VI/21) according to which, in the case of priority applications, the practice
of examining the applications immediately after their filing could be continued.

29. Article 13. The Council examined the proposals presented in writing by
the German Federal Plant Varieties Office (reproduced in Annex II of this docu-
ment) .

30. Those proposals were introduced by the Delegation of the Federal Republic of
Germany, which indicated that, after having consulted trademark experts, it aimed
at achieving greater flexibility as far as the provisions on the relation between
variety denominations and trademarks were concerned.

31. The Delegation of Denmark stated that it could conclude from previous
discussions with Danish trademark experts that the latter were definitely opposed
to the idea of having a variety denomination registered as a trademark, whether
or not the variety denomination was used in Denmark.

32. The Delegation of France denerally favored the spirit of the proposal of

the Delegation of the Federal Republic of Germany. It said that Article 13

could be simplified. What was important was that the Convention should express
that any given variety must have the same denomination in all member States

and that the denomination must be neither confusing nor misleading. It might well
be that all references to trademarks could be omitted in Article 13.

33. The Council discussed a proposal from the Delegation of the United Kingdom
that in Article 13(9) (after "trademark") the words "or a trade name" be added.

34. The Delegation of the United Kingdom explained that the view had been
expressed in its country that Article 13(9) permitted a trademark to be added to
the variety denomination but forbade the addition of any other sign, in
particular a trade name.

35. After several delegations had stated that they did not share that view,
the Council agreed that the problem was to be solved by including in the
Explanatory Notes and in the Records of the Diplomatic Conference an under-
standing that Article 13(9) did not prevent the addition to the variety denomi-
nation not only of a trademark but also of a trade name, a brand name or any
other indication, name or sign.

36. In conclusion, the Council decided that
(i) the proposed new text of Article 13 should be included in the preparatory

document to be distributed but a footnote should indicate that other proposals
for amendments of that Article might follow;
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(ii) the Administrative and Legal Committee should re-examine the question
of Article 13 on the basis of the proposal from the Federal Republic of Germany
(referred to above), a draft to be prepared by the Secretary-General (which
would attempt a far-reaching simplification of the Article) and any other proposal
which others might make in the meantime; non-member States varticularly
interested in the guestion might be invited to participate in the discussiong;

the Delegation of Japan added that its country was interested in that question.

37. Article 15. 1In connection with the Explanatory Notes on that Article, the
Delegation of Italy expressed its Government's concern at the proliferation of

international organizations and the increase in their budgets. In view of that
concern the continuation of the existing administrative links between WIPO and

UPOV were of great importance.

38. Article 22. The Delegation of the United States of America asked whether

a quorum requirement should not be foreseen or whether Article 20 should not
provide that the Council would have to lay down such a requirement in its Rules of
Procedure. It was decided that a quorum requirement should be included in the
Rules of Procedure of the Council but that it was not necessary to refer to

such requirement in the Convention itself.

39. It was further agreed to include in Article 22 a reference to Article 32(3).

40. Article 23A(1l). The word "capacity" is to be replaced by "personality."
The Delegation of Switzerland wondered whether the provisions of this Article
should not be transferred to Article 1.

41. The Council did not agree to a proposal to include in the Convention a
provision authorizing UPOV to conclude -a headquarters acreement with Switzerliand,
On a proposal made by the Secretary-General, it was decided that the Records

of the Diplomatic Conference should, if the Swiss authorities agreed, contain a
statement that the Swiss Government saw no objections to concluding such

an agreement with UPOV even if no express authorization were contained in the
Convention.

42. Article 24. On a proposal from the Delegation of the Federal Republic of
Germany, it was agreed to omit all references to "external" auditors.

43. Article 25 (in the present text). The Council did not accept a proposal
made by the Delegation of France, and supported by the Delegation of Italy,

that an Article on technical and administrative cooperation between UPOV, on the
one hand, and WIPO or any other international organization, on the other hand,
be reintroduced into the proposed new text of the Convention.

44, The Council unanimously approved the statement contained in the third
paragraph of the Explanatory Notes on Article 25, subject to replacing the
words "decided" by "concluded" and "intended" by "wished." .

45. Article 26. Fractions of units should be expressed in decimals.

46. Article 29(2). This paragraph is to be deleted. In the Explanatory uJotes
it should be stated that it was the opinion of the Council that the interests

of the member States were already sufficiently safeguarded by the first paragraph
of Article 29.

47. Article 32(3). On a proposal from the Delegation of France, it was decided
that a sentence would be added to the effect that, if the decision embodying the
advice was positive, the instrument of accession zould be c¢eposited.

48. Article 32A(1). This paragraph should indicate that at least three of the
five instruments must come from member States.

49. Article 32B, The Delegation of the Federal Republic of Germany asked
the Office of the Union to improve the drafting of Article 32B and bring the
three versions closer to each other. On a proposal from the Delegation of the
United Kingdom, it was decided that the footnote referring to Article 32B

and the contents of the square brackets in Article 32B would be deleted, since
the United Kingdom would ratify the Additional Act before the Diplomatic
Conference.
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50. Article 34A(2). This paragraph should read as follows (amendments underlined) :
"where, in a member State of the Union to which the preceding paragraph applies,
protection is sought under patent legislation, the said State may apply the

novelty criteria and the term of duration of the patent legislation to the varieties
protected thereunder, notwithstanding the provisions of Article 6 and Article 8"
(final drafting reserved).

51. Article 38(2). The words "of one of the parties" are to be replaced by "of all
parties." Paragraphs (3) to (6) are to be deleted.

52. Article 39. The proposed second paragraph, and the reference to it in the
first paragraph, are to be deleted.

53. Agenda of the Diplomatic Conference. The Council approved the draft of this
agenda as appearing in document C/XI/13.

54. Rules of Procedure of the Diplomatic Conference. The Council approved the
draft of those Rules as appearing in document C/XI/1l4, after having agreed that
Rule 1(2) (iv) should be reworded along the following lines: "adopt a revised text
(hereinafter referred to as "the new Act") of the Convention as amended by the
Additional Act." A similar wording should be applied in the Notes and letters

of invitation.

55. The list of States referred to in Rule 2(1l) (ii) will be the list appearing
in the Annex of document C/XI/15, except that the ten member States of UPOV
will be omitted. The list of the organizations to be invited is the list
appearing in the Annex of document C/XI/15.

56. Notes and Letters of Invitation. The Council agreed on the Notes and letters
of invitation to the Conference as appearing in document C/XI/15, after having
agreed to include in the letter to be sent to the international organizations an
additional paragraph along the following lines: "Your organization may, if it so
wishes, submit written observations (in English, French and/or German) on the
draft revised text of the Convention to the Office of UPOV by June 30, 1978.
Copies of your observations will be distributed by that O0ffice to the States and
organizations invited in the language or languages as submitted."

List of Committees and Working Groups which Can Be Expected To Be Active in 1978

57. Discussions were based on document C/XI/1l0.Rev.

58. The Council agreed to the reorganization of the committees as Droposed

by the Consultative Committee (see document CC/XVI/4 (restricted distribution))
as well as to the dates of meetings and to the topics to be dealt with at the
various meetings (see document C/XI/1l0.Rev.Rev.), except that the September 1978
meeting for considering comments on the draft revised Convention would be a
meeting of an ad hoc Committee. The calendar of meetings as agreed has been
attached as Annex III to this document [by the Office of the Union after the
adoption of the present report].

Examination and Approval of the Program and Budget of the Union for 1978

59. Discussions were based on document C/XI/4.

60. The Secretary-General said that South Africa had chosen to contribute
on the basis of one unit to the budget of UPOV whereas Belgium had announced
that it would contribute on the basis of one and a half units. Consequently
the value of one contribution unit will be 42,808 Swiss francs. He also
said that the program and budget would be adjusted to take into account the
changes decided in connection with the reorganization of certain committees.
Although the number of days for which interpretation would be provided might
increase, no increase in the total of the budget was proposed.

61. The Council unanimously adopted the program and budget for 1978 as proposed
in document C/XI/4, subject to the adjustments indicated in the preceding paragraph.
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62. The Delegation of the Federal Republic of Germany thanked those member States
which had offered to pay contributions in excess of the amount which would result
from their choice of class. Their attitude would have the result of practically
avoiding any increase in the value of the contribution unit between 1977 and 1978,
notwithstanding the fact that extraordinary expenses would have to be incurred in
1978 on account of the Diplomatic Conference. The said Delegation expressed the
strong wish that the value of the contribution unit would not increase, but rather
decrease, for 1979 and thereafter since the extraordinary expenses to be incurred
in 1978 would not recur in those years.

63. The Secretary-General said that the revision of the Convention would continue
to cause extraordinary expenses even after 1978 (preparation and publication of
minutes and records, etc.)., 1In any case, he woulid continue to do his best to keep
the expenses to the strict minimum required by the program, which, however, was
entirely under the control of the Council.

64. The Delegation of the United Kingdom expressed the view that the wish expressed
by the Delegation of the Federal Republic of Germany did not take into account the
long-term interests of the Union. The increase in the activities of the Union
during the past two or three years, which indeed had considerable repercussions on
the budget, had resulted in an increase in the membership from six to ten States.

It was that increase in membership that allowed the contributions of the old mem-
bers to remain the same in 1977 and 1978. The Delegation of the United Kingdom

also declared that it wished the policy of investing efforts in the increase of
member States to be pursued in 1979 and the following years. Its view was shared

by the Delegation of the Netherlands. The Delegation of Denmark said that it would
in principle support the view expressed by the Delegation of the Federal Republic

of Germany, though it could not but recognize the value of the arguments put forward
. py the Delegation of the United Kingdom.

65. The Secretary-General said that, unless he received instructions to the con-
trary, he would prepare the draft budget for 1979 on the assumption that the ac-
tivities of UPOV would continue at the same rhythm as presently.

66. In response to a remark made by the Delegation of Canada that, when consider-
ing the possibility of acceding to the UPOV Convention, the country had to compare
the costs of membership in UPOV with the advantages derived from such membership,
the Delegation of France recalled that each increase in the number of member
States resulted in a decrease in each country's share in the UPOV budget. 1In
addition, costs and benefits were not comparable since costs were mainly borne by
the public authorities whereas benefits accrued to the public. It was suppor-

ted in its view by the Delegation of South Africa, which pointed out that its
country regarded the contribution paid to UPOV as an investment which not only
allowed its competent authorities to participate in the meetings and thereby to
acquire the experience gained by other member States, but also helped the whole
country to obtain the best varieties bred abroad.

67. In concluding, the President stressed the importance of geographical dis-
tribution when recruiting the new professional staff member provided for in the
budget.

Admission of Observers to Council Sessions and Certain Meetings of the Union

68. The discussions were based on document C/XI/16.

69. The Council decided that Argentina, in view of its involvement in preparing

a model law for Latin American States, should be invited to the forthcoming Council
sessions.

Progress of the Work of the Technical Steering Committee

70. Dr. Bdringer (Federal Republic of Germany), Chairman of the Technical Steer-
ing Committee, introduced document C/XI/8 giving a progress.report on‘tbe work of
that Committee since the last ordinary session of the Council. In addition to
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the facts stated in that document, Dr. Bdringer stressed that, to his knowledge,
it was the first time that States had agreed in detail upon the prerequisites
that varieties would have to fulfill with respect to distinctness before plant
breeders' rights could be granted and that the same work was at present being
undertaken with respect to homogeneity and stability. He added that in almost

a hundred years since the conclusion of the first conventions in the patent sec-
tor nothing similar had yet been possible in that related field. Therefore, UPOV
could be proud of its progress.

Progress of the Work of the Committee of Experts on International Cooperation
in Examination

71. In the absence of Mr. Butler (Netherlands), Chairman of the Committee of
Experts on International Cooperation in Examination, who was unable to attend the
session, the Vice Secretary-General introduced documents C/XI/5 to 7 which sum-
marized both the progress made by the said Committee in its activities and the
progress made by the Union in general with respect to cooperation in examination.
In describing the activities of that Committee, he placed emphasis on two points:
(i) the Committee had decided, with the approval of the Council, that cooperation
should first be established in a pragmatic way by concluding bilateral agreements
between competent authorities and that the introduction of a multilateral system
of cooperation should be examined once sufficient experience had been gathered
from cooperation under bilateral agreements; (ii) the Committee had begun the
examination of some questions, in particular the relationship between fees and
cooperation in examination and the possibilities of harmonizing the plant breed-
ers' rights gazettes of the member States. Those activities, as well as other
activities which were of permanent interest, had to be continued by the Adminis-
trative and Legal Committee.

72. The Delegation of Canada stated that it was issuing a gazette of the kind
referred to above and was keenly interested in receiving information on the pro-
posals for harmonizing the gazettes in order to be able to adapt its own gazette
to those proposals.

Report on the Activity of the President During his Term of Office

73. Mr. Laclaviére (France), President of the Council for the last three years,
gave a report on his activities. He recalled that he had participated in the 1961
Diplomatic Conference which established the UPOV Convention and that he had a good
knowledge of the history and the spirit of the Convention since he had been en-
trusted with establishing the first draft of its administrative provisions. His
first action as President of the Council had been to pay a visit to the Secretary-
General and to have a general exchange of views, which showed that they were con-
verging on most points. He had also visited the premises of the Office of the
Union and had assured himself that the latter was well equipped and able to work
in satisfactory conditions.

74. His second action had been to invite the Secretary-General to pay a visit to
his office, to the premises of an official testing station and to the fields of a
plant breeder.

75. He said that he had had further meetings with the Secretary-General in order
to solve a certain number of delicate problems and to prepare the Council sessions
so that they would be as efficient and as successful as possible.

76. He stated that he had represented UPOV on several occasions, in particular at
the General Assembly of ASSINSEL held in Monterey (California, United States of
America) in May 1977. On that occasion, he had declared that, if Governments were
to make efforts, the professional organizations must also make efforts to spread
the idea of plant variety protection. For the purpose of these common efforts, a
joint pamphlet had been prepared by ASSINSEL and UPOV.

77. The President concluded by extending his warm thnanks to the Secretary-General
for his collaboration and for his efforts to make his term as President as success-
ful as possible, and also to the Office of the Union and the delegates of all

the member States.
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78. Speaking in the name of all the delegations of the member States, the Delega-
tion of the Federal Republic of Germany stated that it paid tribute to the Presi-
dent's report and expressed its gratitude and thanks to him for his achievements.
It fully recognized the difficulties of the task of a President, both from the
administrative and from the technical and legal points of view. It recalled that
the term of office of the President had been characterized by the enlargement of
the Union, which was rapidly growing into a mature organization. It finally
stressed that the collaboration between the President, the Secretary-General, the
Office of the Union, the member and non-member States and the interested inter-
national organizations had been very fruitful.

79. Speaking in the name of the delegations of the non-member States, the Delega-
tion of the United States of America thanked the President for the understanding
and patience he had shown in his many contacts with non-member States.

80. The Secretary-General placed emphasis on the two very important facts which
had characterized the President's term of office, namely, that the membership of
the Union had almost doubled and that the Union was engaged in an irreversible
policy of opening towards non-member States and professional organizations in the
field of plant breeding and the seed trade.

8l. He added that the enormous experience, the knowledge, the diplomacy, the

dynamism and the patience of the President had facilitated the very important re-
lations between the Council and the Secretariat. He warmly thanked and congratu-
lated the President in the name of the Office of the Union and on his own behalf.

82. The Delegation of the United Kingdom said that it was only normal that the
observations of the delegations on documents prepared by the Secretariat dealt
only with points which they wanted to question. The points which were not men-
tioned had not been mentioned because they met with general agreement. Those
points constituted the overwhelming majority of the points covered. The delega-
tions fully recognized the excellence and the volume of the work of the Secretary-
General, the Vice Secretary-General and the staff of UPOV and WIPO and wished to
thank them and encourage them to continue in the same way in the future.

Election of the New President of the Council

83. The Delegation of the Federal Republic of Germany said that the three-year
term of office of the next President of the Council would be characterized by the
holding of a Diplomatic Conference on the revision of the UPOV Convention. It

was only natural that Mr. Skov (Denmark), Chairman of the Committee of Experts

on the Interpretation and Revision of the Convention, should be the person to take
in hand the direction of the Council for the next three years.

84. The Council unanimously elected Mr. Skov, Representative of Denmark, as
the President of the Council. His term of office will start on December 9, 1977,

with the closing of the eleventh ordinary session of the Council, and will end
with the closing of the ordinary session of the Council in 1980.

85. Mr. Skov thanked the delegations of the member States for the confidence they
had placed in him and expressed the hope that, with the friendly collaboration and
good understanding of all delegations, he would contribute to the further develop-
ment of the Union.

86. The election of Mr. Skov as the new President of the Council resulted in the
vacancy of the post of Vice-President of the Council for one year. On a proposal
from the Delegation of the United Kingdom, Mr. Butler (Netherlands) was unanimously
elected as the new Vice-President for one year. His term of office will end with the
closing of the ordinary session of the Council in 1978.

Election of the New Chairmen of the Committees

87. Following the reorganization of the committees and working groups decided by
the Council, Chairmen had to be elected for the Ad Hoc Committee on the Revision of
the Convention and for the Administrative and Legal Committee.
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88. The Council unanimously elected Mr. Skov (Denmark) as Chairman of the said
Ad Hoc Committee.

89. As to the Administrative and Legal Committee, the Delegation of Denmark pro-
posed that Miss Thornton (United Kingdom) be entrusted with the chairmanship of
tnat Committee. The Representative of tne United Kingdom noted with satisfaction
the appreciation of Miss Thornton's abilities shown by the Delegation of Denmark
and those of the other member States but informed the Council that she would not
be able to accept the chairmanship of the said Committee because of her heavy
responsibilities in the Plant Breeder's Rights Office of the United Kingdom in the
coming year. He then proposed that Dr. Bdringer (Federal Republic of Germany) be
elected Chairman of the Administrative and Legal Committee, in view of his wide
experience and knowledge and of the difficult problems which that Committee would
have to examine, and that, if the Council took the view that the United Kingdom
should chair one of the main committees, Mr. Kelly (United Kingdom) be elected
Chairman of the Technical Committee in replacement of Dr. Bdringer. The Council
unanimously endorsed those proposals. It recalled that the duration of the term
of office of Chairmen of Committees was three years.

Other Business

90. The Vice Secretary-General informed the Council that he had received correc-
tions to be made to the Report by CIOPORA on the Legal and Economic Situation of

the Western European Market for Ornamental Plants and that a revised version would
be distributed by the Office of the Union to the participants in the Council session
together with the final report on the session.

91. This report was unanimously
adopted by the Council at its
meeting on December 9, 1977.

[Three Annexes follow]
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LIST OF PARTICIPANTS/LISTE DES PARTICIPANTS/TEILNEHMERLISTE

I. MEMBER STATES/ETATS MEMBRES/VERBANDSSTAATEN

BELGIUM/BELGIQUE/BELGIEN

M. J. RIGOT, Ingénieur en chef, Directeur au Ministére de l'Agriculture,
36, rue de Stassart, 1050 Bruxelles

M. R. D'HOOGH, Ingénieur principal, Chef de service, Administration de
1'Agriculture et de 1l'Horticulture, 36, rue de Stassart, 1050 Bruxelles

DENMARK/DANEMARK/DANEMARK

Mr. H. SKOV, Chief of Administration, Statens planteavlskontor, Virumgaard,
Kongevejen 83, 2800 Lyngby

Mr. F. ESPENHAIN, Administrative Officer, Plantenyhedsnaevnet, Tystofte,
4230 Skaelskgr

Mr. E. H. JENSEN, Ekspeditionssekretaer, Statens planteavlskontor,
Kongevejen 83, 2800 Lyngby

FRANCE/FRANKREICH

M. B. LACLAVIERE, Président du Conseil de 1'UPOV, Secrétaire général du Comité
de la protection des obtentions végétales, 11, rue Jean Nicot, 75007 Paris

Mme L. NICODEME, Secrétaire adjoint principal des Affaires Etrangéres,
Ministére des Affaires Etrangéres, Direction des Affaires économiques,
37, quai d'Orsay, Paris

M. J.G. BUSTARRET, Directeur général honoraire de 1'INRA, 35c, rue Henri Simon,
78000 Versailles

GERMANY (FED. REP. OF)/ALLEMAGNE (REP. FED. D')/DEUTSCHLAND (BUNDESREPUBLIK)

Dr. D. BORINGER, Pridsident, Bundessortenamt, Rathausplatz 1, 3000 Hannover 72

Mr. W. BURR, Regierungsdirektor, Bundesministerium fiir Erndhrung, Landwirtschaft
und Forsten, Rochusstrasse 1, 5300 Bonn

Dr. A. MUHLEN, Premier Secrétaire, Mission Permanente de la République fédérale
d'Allemagne, 28D, Chemin du Petit-Saconnex, 1211 Gené&ve 19

ITALY/ITALIE/ITALIEN

Mr. I. PAPINI, Chef de Délégation, Dé&légué italien pour les Accords de
propriété intellectuelle, Ministére des Affaires Etrangéres, Rome

Mr. G. CUROTTI, Joint-Director, Oversea Laboratory Agronomic Institute,
4, rue Cocchi, Florence

Mrs. N. BISTOCCHI, Joint Vice-Director, Oversea Laboratory Agronomic Institute,
4, rue Cocchi, Florence

Mr. M. GHIO, Ministero del Tesoro, IGAE, Roma

Mr. M.F. PINI, 10, chemin de 1'Impératrice, 1292 Geneva
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NETHERLANDS/PAYS-BAS/NIEDERLANDE

Mr. W. VAN SOEST, Director, Ministry of Agriculture, Bezuidenhoutseweg 73,
The Hague

Mr. A.W.A.M. VAN DER MEEREN, Secretary, Board for Plant Breeders' Rights,
P.B. 104, 6140 Wageningen

Mr. K.A. FIKKERT, Legal Adviser at the Ministry of Agriculture and Fisheries,
Bezuidenhoutseweg 73, The Hague

SOUTH AFRICA/AFRIQUE DU SUD/SUDAFRIKA

Mr. J.F. VAN WYK, Director, Division of Plant and Seed Control, Private Bag X 179,
Pretoria

Mr. J.U. RIETMANN, Agricultural Attaché&, South African Embassy, 59, quai d'Orsay,
75007 Paris

SWEDEN/SUEDE/SCHWEDEN

Prof. E. gBERG, Department of Plant Husbandry, Swedish University of Agricultural
Sciences, 750 07 Uppsala

Mr. S. MEJEGARD, Judge of the Court of Appeal, Svea Hovr&dtt, Fack
103 10 Stockholm

Mr. O. SVENSSON, Head of Office, The Plant Variety Board, 171 73 Solna

SWITZERLAND/SUISSE/SCHWEIZ

Mr. W. GFELLER, Jurist, Blro fir Sortenschutz, ALW des EVD, Mattenhofstr. 5,
3003 Bern

Mr. P.-A. MIAUTON, Ingénieur agronome, Station fédérale de Changins, 1260 Nyon

Dr. W. MULLER, Eidg. Forschungsanstalt flr Obst-, Wein- und Gartenbau,
8820 wWadenswil

UNITED KINGDOM/ROYAUME-UNI/VEREINIGTES KONIGREICH

Mr. H.A.S. DOUGHTY, Controller, Plant Variety Rights Office, Ministry of Agriculture,
Fisheries and Food, Whitehouse Lane, Huntingdon Road, Cambridge CB3 OLF

Miss E.V. THORNTON, Deputy Controller, Plant Variety Rights Office, White House
Lane, Huntingdon Road, Cambridge CB3 OLE

Mr. A. PARRY, Legal Adviser, Foreign and Commonwealth Office, London S.W.1l

II. OBSERVERS/OBSERVATEURS/BEOBACHTER

AUSTRIA/AUTRICHE/OSTERREICH

Dr, R. MEINX, Direktor, Bundesanstalt fir Pflanzenbau und Samenpriifung, 1020 Wien,
Allijertenstr., 1

CANADA /KANADA

Mr. W.T. BRADNOCK, Chief, Seed Section, Agriculture Canada, Plant Products Division,
Sir J. Carling Building, 930 Carling Avenue, Ottawa, Ontario K1lA 0C5
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HUNGARY /HONGRIE/UNGARN

Dr. Z. SZILVASSY, Vice-President, Huncarian Patent Office, 2054 Budapest, Gari-
baldi U 2

Dr. L. KOVACS, Head of Department, Legal Adviser, Ministry of Agriculture,
Budapest, II. Keleti Karoly U. 27

Mr. G. SZEMz0, Examiner, Wational Office of Inventions, Budapest V. Garibaldi U.2

IRELAND/IRELANDE/IRLAND

Mr. D. HICKEY, Assistant Principal Officer, Department of Agriculture, Kildare Street,
Dublin 2

Mr. T. BRODERICK, Agricultural Inspector, Agriculture House, Kildare Street,
Dublin 2

JAPAN/JAPON /JAPAN

Mr. A. YONEKURA, Director of Agricultural and Marine Products Division, Second
Examination Department, Patent Office, Kasumigaseki 1-3-1, Chiyodaku, Tokyo

Mr. K. TORIKAI, Technical Officer, Agricultural Production Bureau, Ministry of
Agriculture and Forestry, Kasumigaseki 1-3-1, Chiyodaku, Tokyo

Mr. H. SHIRAI, First Secretary, Permanent Delegation of Japan to the International
Organizations at Geneva, 10 Ave. de Budé, Geneva

Mr. K. HATAKAWA, Director, Japan Trade Center, Kbnigs-Allee 58, Dlisseldorf,
Germany (Federal Republic of)

NEW ZEALAND/NOUVELLE ZELANDE/NEUSEELAND

Mr. D.K. CRUMP, First Secretary (Agriculture), New Zealand High Commission, New
Zealand House, Haymarket, London SW1Y 4TQ

NORWAY /NORVEGE /NORWEGEN

Mr. J. RASTEN, Seed Inspector, Norwegian Gtate Seed Council, Moerveien 12, 1430 Aas

POLAND/POLOGNE /POLEN

Mr. J. VIRION, Ingénieur agronome, Ministerstwo Rolnictwa, Wspolna 30, Warszawa

Mr. W. KUZMICZ, Rechtsanwalt, Aussenhandelsunternehmen "Rolimpex", Warszawa,
(0C-024) Al. Jerozolimskie 44

SPAIN/ESPAGNE/SPANIEN

Mr. J.M. ELENA, Head Registrar of Commercial Varieties, Instituto Nacional de
Semillas y Plantas de Vivero, Carretera de la Corufia Km. 7, Madrid 35

Mr. R. FRIAS, Instituto Nacional de Semillas y Plantas de Vivero, Carretera de
la Corufla Km. 7, Madrid 35

TURKEY/TURQUIE/TURKEI

Mr. T. OGUN, Assistant Commercial Counsellor, Mission of Turkey, 28B, chemin de
Petit Saconnex, 1209 Geneva

UNITED STATES OF AMERICA/ETATS-UNIS D'AMERIQUE/VEREINIGTE STAATEN VON AMERIKA

Mr. S.D. SCHLOSSER, Attorney, US Patent and Trademark Office, Arlington, Va.

Mr. B. LEESE, Chief Examiner, National Agricultural Library, Agricultural Research
Center, Beltsville, Maryland
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III. OFFICERS/BUREAU/VORSITZ

M. B. LACLAVIERE, Président
Mr. H. SKOV, Vice-President

Iv. OFFICE OF UPOV/BUREAU DE L'UPOV/BURO DER UPQV

Dr. A. BOGSCH, Secretary-General

Dr. H. MAST, Vice Secretary-General

Dr. M.-H. THIELE-WITTIG, Administrative and Technical Officer
Mr. A. HEITZ, Administrative and Technical Officer

[End of Annex I, Annex II follows;
Fin de l'annexe I, l'annexe II suit;
Ende der Anlage I, Anlage II folgt]
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LETTER FROM THE GERMAN PLANT VARIETIES OFFICkL

OF NOVEMBER 29, 1977

Subjeét: Revision of the Convention, Article 13

Reference: Document VD/XI/2, Numbers 7 and 16, and
Document IRC/VI/21

Dear Colleagues,

After examining the proposals for revising Article 13 and in agreement with
the Federal Ministry of Justice, we would draw your attention to the following:

According to Article 13(8) (b) of the present text, which has not been changed
so far by the Committee of Experts, a variety denomination having been registered
in one member State may not be the subject of an application for registration or
be registered as a trademark in any other member State. This provision creates
the following problems:

No trademark Office of any member State examines before registering a trade-
mark whether that trademark is identical or liable to cause confusion with a
registered variety denomination (see document VD/XI/2, paragrapn 16). Also, it is
obviously not intended in any member State that this practice, which does not com-
ply with the text of the Convention, should be changed. A breeder, who has asked
for protection of a variety in only one or a few member States is thus practically
not prevented from having the variety denomination registered as a trademark, even
for the same variety, in other member States in which he has not asked for pro-
tection for the variety. In these other States the following situation could
arise:

If a dealer exports propagating material of the variety, legally acquired by
him in the State in which protection has been granted to it, to one of the above-
mentioned other States under the established variety denomination, the breeder
could take the following measures in those States, on the basis of his identical
trademark.

1. He could prohibit the use of the variety denomination by the dealer, on the
basis of his identical trademark, and thereby make it impossible for the dealer to
comply with Article 13(7) (present text). Thus he could use his trademark to
secure for himself the exclusive right to market the variety in another State, a
right which would go beyond the protection to which he was entitled under plant
variety protection.

2. He could also market propagating material of similar varieties of the same
species under the same trademark in order, for instance, to profit from the econ-
omic success of the variety in question. It would be very difficult, if not
impossible, for the consumer to know whether the name under which he bought
propagating material was a variety denomination, or a trademark, and it would
therefore not be possible to recognize by the name whether the propagating material
offered belonged to the variety or not.

The cases described under numbers 1 and 2 both stand in contradiction to the
function of the variety denomination as laid down in Article 13. The following
possibility should therefore be taken into consideration: Applications for regis-
tration and registration of a trademark which are identical with a variety denom-
ination established in another member State, by the breeder or by his successor
in title, are no longer to be excluded in view of the existing practice in the
member States. The right to use the trademark is to be limited to the variety
itself, however, as is the right to use the variety denomination. Furthermore,
the right deriving from a trademark is to be limited in that its use cannot be
prohibited if, in the member States in question, it is permissible for it to
coexist with plant variety protection.



0778 C/XI1/21

Annex 1I, page 2

The following practical reasons speak in favor of permitting applications
for registration and registration of trademarks which are identical with a variety
denomination established in another member State, by the breeder or his successor
in title, quite apart from the above-mentioned practice in the member States:

If the abuses described above are excluded (see below), it must be acknowledged
that the breeder has a legitimate interest in a variety denomination which is
protected in one member State being registered as a trademark in other member
States, should he not be able to obtain variety protection in those other member
States, due to the species in question not being eligible for protection there, or
if he does not wish to apply for plant variety protection in those other States,
for instance, because it is not economically worthwhile. 1In such a case, a trade-
mark could provide a degree of protection for the variety. Furthermore, the
breeder can also be interested in obtaining trademark protection in a member State
(normally the State of origin) if he wishes to use such a trademark as a basis for
obtaining trademark protection in States not party to the Convention, which require
a trademark, either generally or for international trademark applications (Madrid
Agreement), to be registered in the country of origin.

If the wishes of the breeders are to be taken into consideration and abuses
are to be prevented, the solution will have to adopt the following principles:

(a) Only the breeder or his successor in title, not a third person, may have
a variety denomination registered as a trademark.

(b) He may not use this trademark to prevent the variety denomination being
used by a third person.

(c) He may have the trademark registered only for the variety in question,
not for any other variety of the same or a related species.

If these principles are adopted, paragraph (8) [in the new text, paragraph
(9)] of Article 13 could be worded as follows, whereby the question whether the
variety denomination can still be considered a generic term and whether this should
be stated expressly is left open:

"From the date of issue of a title of protection to a breeder or his successor
in title in a member State of the Union:

(a) subject to subparagraph (b) and to paragraph (10) [in the new text,
paragraph (11)], no person may apply in any member State of the Union for the
registration of, or obtain protection as a trademark for, a denomination
identical or liable to cause confusion with such denomination, in respect of
identical or similar products within the meaning of trademark law.

(b) The breeder or his successor in title may apply in any member State
for registration as a trademark of any denomination identical to a variety
denomination. He may not assert his rights deriving from the trademark,
however, in the event of the denomination being used for the variety, if the
use of the denomination is admissible under plant variety protection in those
States in which the trademark is reagistered.

(c) The variety denomination of the variety may not be used as a variety
denomination or, subject to paragraph (10) [in the new text, paragraph (11)],
as a trademark for another variety of the same botanical species or a related
species in any member State."

Should there be problems in allowing the registration of a variety denomination
as a trademark in all the member States, the proposal for the third sentence of sub-
paragraph (b) above could be worded, similar to the proposal in document IRC/VI/2Z,
as follows:

"The breeder or his successor in title may apply for the registration of a
denomination which is identical with a variety denomination as a trademark
for the variety in any member State not applying the Convention to the genus
or species to which the variety belongs. In such case ... (continue as in
subparagraph (b) above)."
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It must, however, be mentioned that such a rule could cause difficulties when
the member State in question subsequently extends application of the Convention
to the species concerned.

As far as Article 13(4) [paragraph (3) in the new text] is concerned, we agree
basically with the proposal made by the Dutch experts in document VD/XI/2, and
propose the following wording:

"(4) TIf the breeder or his successor in title proposes a variety denomination
for which he enjoys, in a member State of the Union, the protection accorded
to trademarks in respect of the variety or of another variety of the same
botanical or of a related species, or a designation liable to cause confusion
with such trademark, he may not, as from the time the variety denomination is
registered for such varieties continue to assert his rights deriving from the
trademark in any member State in which the variety is protected."

Furthermore, it might be considered whether reference should not be made in
paragraph (9) [in the new text, paragraph (10)] to the fact that a trademark used
in addition to the denomination of the variety must not overshadow the variety
denomination to such an extent that that denomination ceases to exercise the func-
tions allotted to it under the Convention. The following second sentence might
therefore be added to the paragraph:

"The variety denomination must remain easily recognizable in cases where a
trademark is added to it."

[Annex III follows].
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UPOV MEETINGS

Date and Place

January or February
(3 days)
Geneva

April 17 to 19
Geneva

b

April 20 and 21
Geneva

May 23 to 25
Zirich-Reckenholz
(switzerland)

June 6 to 8
Hanover (Federal
Republic of Germany)

June 20 to 22
Paris (France)

September 5 to 7
Florence (Italy)

September‘ll to 15
Geneva

September 19 to 21
Melle (Belgium)

October 9 to 23
Geneva

November 13 to 15

Geneva

November 15 to 17

Geneva

Deccember 5 and 8

Geneva

December 6 Lo 8

Geneva
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Administrative and
Legal Committee

Administrative and
Legal Committee
and/or Technical
Committee

Consultative Committee

Technical Working Party
for Agricultural Crops

Technical Working Pérty
for Vegetables

Technical Working Party
for Ornamental Plants

Technical Working Party
for Fruit Crops

Ad Hoc Committee on
the Revision of the
Convention

Technical Working Party
for Forest Trees
Diplomatic Conference
Technical Committec
Administrative and
Legal Committee

Consultative Committee

Council

[End of Annex

DECIDLCD BY THE COUNCIL

Topics

Law on Competition.and
Plant Variety Protection

Law on Competition and
Plant Variety Protection,

Article 13 and/or Distinct-
ness, Homogeneity, Stability

Various

Various Test Guidelines

Various Test Guidelines

Various Test Guidelines

Various Test Guidelines

Cbservations received on
proposed new text of the
UPOV Convention

Variety Denominations

Various Test Guidelines

Revision of the Convention

Distinctness, Homogeneity,
Stability

Fce Questions: Questions
relating to Cocperation;
Harmonization c¢f Gazettes
(on November 15);

Model Law (on November 16
and 17)

Various

Various
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