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DATE: October 18, 1990

+ INTERNATIONAL UNION FOR THE PROTECTION OF NEW VARIETIES 'OVP PLANTS

GENEVA

COUNCIL

Twenty-fourth Ordinary Session
Geneva, October 18 and 19, 1990

DRAFT NEW ACT OF THE CONVENTION TO BE SUBMITTED
TO THE DIPLOMATIC CONFERENCE OF 1991
AS THE "BASIC PROPOSAL"

Memorandum of the Office of the Union

The Administrative and Legal Committee, at its twenty-eighth session,
recommended that the draft new Act of the Convention to be submitted to the
Diplomatic Conference for the Revision of the UPOV Convention

(1991) be as
shown in the Annex to this document.

[Annex follows]
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Article 1

Definitions

For the purposes of this Act:
(i) "this Convention" means the present (1991) Act of the International
Convention for the Protection of New Varieties of Plants;

(ii) "Act of 1961/1972" means the International Convention for the Protec-
tion of New Varieties of Plants of December 2, 1961, as amended by the Addi-
'~ tional Act of November- 10, 1972;

(iii) "Act of 1978" means the Act of October 23, 1978, of the Internationai

Convention for the Protection of New Varieties of Plants;

Corresponding provision(s) in:
- present [1978] text: e=

- documents IOM/5/2 Rev. and 3: 11



(iv) "breeder" means

- the person who bred or discovered a variety,

- where the 1laws of the relevant Contracting Party provide that the
breeder's right vests in the party who or which is the employer of such
person or who or which has commissioned the work of such person, the said
party, or

- the successor in title of such person or the said party, as the case may
be;

(v) “breeder's right" means the right of the-breeder provided for in this

Convention;

(vi) "variety" means a group of plants, which group, irrespective of whether
the conditions for the grant of a breeder's right are fully met, .
: .exfnisxzanu
- can be defined by the characteristics that are the }resut1 of a given
genotype or combination of genotypes and
- can be distinguished from other groups of plants of the same botanical
taxon by at least one of the said characteristics.

pa;tvk«ﬂaf
Alyariety may be represented by several plants, a single plant or by one or
several parts of a plant, provided that such part or parts can be used for the
production of entire plants of the variety;

(vii) "Contracting Party" means a State or an intergovernmental organization
party to this Convention;
(viii) “"territory," in relation to a Contracting Party, means, where the
Contracting Party is a State, the territory of that State and, where the
Contracting Party is an intergovernmental organization, the territory in which
the constituting treaty of that intergovernmental organization applies;“
31 (1] (44)
(ix) “"authority" means the authority referred to in Article)a+3++4éq;

(x) "Union" means the Union for the Protection of New Varieties of Plants
constituted by the Act of 1961/1972 and further mentioned in the Act of 1978
and in this Convention;

(xi) "member of the Union" means a State party to the Act of 1961/1972 or

the Act of 1978, and a Contracting Party;

(xii) ”Sedretary-General” means the Secretary—qeneral of the Union.
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e-l-e—&ﬂ-a-)‘gach Contracting Party shall grant and protect breeders' rights.

Corresponding provision(s) in:
- present [1978] text: 4(4)
- documents IOM/5/2 Rev. and 3: 2(4)
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article 4 3

Genera and Species to Be Protected

(’) [States already members of the Union] Each Contracting Party which is

bound by the Act of 1961/1972 or the Act of 1978 shall apply the provisions of
this Convention,

(i) at the daté on which it becomes Boﬁnd”by this Convention, to all plant
genera and species ‘to which it applies, on the said date, the provisions of
the Act of 1961/1972 or the Act of 1978 and,

(ii) at the latest by the expiration of a period of three years after the

said date, to all plant genera and species.

é%) [New members of the Union] Each Contracting Party which is not bound by
the Act of 1961/1972 or the Act of 1978 shall apply the provisions of this
Convention,

(i) at the date on which it becomes‘bound by this Convention, to at least
25 plant genera or species and,

(ii) at the latest by the expiration of a period of 10 years from the said

date, to all plant genera and species.

Corresponding provision(s) in:
- present [1978] text: l’l

- documents IOM/5/2 Rev. and 3: ‘I
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article § 4

National Treatment

(1) [Treatment] Without prejudice to the rights specified in this Convention,
nationals of a Contracting Party as well as natural persons resident and legal
entities having their registered offices within the territory of a Contracting
Party shall, in so far as the protection of varieties is concerned, enjoy
within the territory of each other Confracting~Party'the same - treatment as is
accorded or may hereafter be accorded by the laﬁs of each such other Contract-
ing Party to its own nationals, provided that the said nationals, natural
persons or legal entities comply with the conditions and formalities imposed

onr. the nationals of the. said other. Contracting Party.. .

(2) ["Nationals"] For the purposes of the preceding paragraph, "nationals"
means, where the Contracting Party is a State, the nationals of that State and,
where the Contracting Party is an intergovernmental organization, the nationals

of the States members of that organization.

Corresponding provision(s) in:
- present [1978] text: 3

- documents IOM/5/2 Rev. and 3: 5'
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Prhike 5
Cndilines frobechre

to be Satrstred
(1) [Criteria i+i+9] Had| The breeder's right shall be granted

where the variety is
(i) new,
(ii) distinct,
(iii) wuniform and
(iv) stable.

(2) [ Okeer comdebirns ]

R*Hf The grant of the breeder's right shall not be subject to any further

or different conditions, provided that the variety is designated by a denomina-
tion in accordance with the provisions of Article i:z that the applicant com-
plies with the formalities provided for by the law of the Contracting Party
with whose authority the application has been filed and that he pays the

required fees.

Corresponding provision(s) in:

y 4
- present [1978] text: ‘l"), AA['OJ-, amd (e), Md( )

- documents IOM/5/2 Rev. and 3: ;(4)
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[ Cr:'lu‘l'ﬂ-]

(p) [M] }(a-)-’ The variety shall be deemed to be new if, at thé date of

filing of the application for a breeder's right, );apuduobmm

propagating or harvested material of the varietyf(/or any product directly

obtained from the harvested material of the variety)’g

(i) has not been sold or otherwise made available to others by or with the

(3 Vd//'t?

consent of the breeder, for }bhe} purposes of exploitatio%, in the terfitory of
the Contracting Party in which the application has been filed or, if the law
of that Contracting Party so provides, earlier than one year before that date,
and

(ii) has not been sold or otherwise made available to others by or with the

' e pas. '

consent of the breeder, for e purposes of exploitatiox%, in a terrifory other
than that of the Contracting Party in which the application has been filed

. . ! . 3
earlier than four years or, in the case of trees or of vines, earlier than six

years before the said date.

(&) [ Variebis o neeent mg%,m])

H-h-)( (Where a Contracting Party applies this Convention to a plant genus or
species to which it did not previously apply this Convention or an earlier
Act, it may consider a variety of recent creation existing at the date of such
extension of protection to satisfy the condition of newness defined 1n)nu-b-e[
paragraph (f) even where the sale or making available to others described in

that '.sub-[paragraph took place earlier than the time limits defined in that

Jsubdparagraph.

Corresponding provision(s) in:
- present [1978] text: 6(")(5); 38
. documents IOM/5/2 Rev. and 3: ;"2)
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ka+—.Lnistinc&aese§ The variety shall be deemed to be distinct if it is

clearly distinguishable from any other variety whosé ‘existence is a matter of

common knowledge at the time of the filing of the application. In particular,
the filing of an application for the granting of a breeder's right or for the
entering of the variety in an official register of varieties, in any country,
shall be deemed to render the variety a matter of common knowledge from the
date of the application, provided that the application leads to the granting
of a breeder's right or to the ente:ing of the variety in the official register

of varieties, as the case may be.

Corresponding provision(s) in:
- present [1978] text: ‘(")(")
- documents IOM/5/2 Rev. and 3: ¥(S)
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)L&}—-%Qggggggggg+{ The variety shall be deemed to be uniform if, subject to

the variation that may be expected from the particular features of itg]ﬁouuab

+opLoduetion—oi—uegetatiud propagation, it is sufficiently uniform in its

-~ relevant characteristics.

Corresponding provision(s) in:
- present [1978] text: ‘(")(‘)

- documents IOM/5/2 Rev. and 3: ;(Q)
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k&-)—(-mﬂ The variety shall be deemed to be stable if, so far as its

relevant characteristics are concerned, it remains true to its description

after repeated Fepmdwe-ren—er‘ propagation or, in the case of a particular

cycle oflzep.:gd.lm.h'-an—eclpropagation, at the end of each such cycle.

Corresponding provision(s) in:
- present [1978] text: ‘l")(d,
- documents IOM/5/2 Rev. and 3: ;(‘)



Ch&,-lcr E’.

A rr(-’ub'm. 'f'r Hoe Grant
B aceder s IIJ“‘

o/ te

Article é ’ﬂo

Eﬁ#}b&d Application §

(1) ([Place of first application] The breeder may choose the Contracting Party

with whose authority he wishes to file his first application for a breeder's

right.

(2) [Time of subsequent applications] The breeder may apply to the author-
ities of other Contracting Parties for the grant of breeders' rights without
waiting for the grant to him of a breeder's right by the authority of the

Contracting Party with which the first application was filed.

Corresponding provision(s) in:

- present [1978] text: A4(4) amé (2)

- documents IOM/5/2 Rev. and 3: ‘;
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Article 244 Jgﬂm‘%’&mm
Right of Priority  ameller Litle 4/1&/!4@
—{ow a va n»@ Ay]

(1) [The right; its period] -Any  breeder- -who -has-duly- filed an -application

for the grant of a breeder's right with the authority oﬁ/one of the Contracting

Parties (the "first application") sha%l for the purpose of filing an applica-
Hie grant of a breeder’s myht

tion forl the Same variety with the authority of any other Contracting Party

(the "subsequent application"), enjoy a right of priority for a period of

twelve months. This period shall be computed from the date of filing of the

first application. The day of filing shall not be included ih such period.

(2) [Claiming the right] 1In order to benefit from the provisions of para-

graph (1), the breeder shall, in the subseqpent application, claim the priority
of the first application. The breeder may be required to furnish, not earlier
than three months from the filing date of the subsequent application, a copy
of the documents which constitute the first application, certified to be a

true copy by the authority with which that application was filed.

(3) [Supporting documents and material] The breeder shall be allowed a period

of two years after the expiration of the period of priority or, where the first
application is rejected or withdrawn, an appropriate time after such rejection
or withdrawal, in which to furnish, to the authority of the Contractinngarty
with which he has filed the subsequent application, any additiénal"ﬁﬁsﬁh‘tiagl
documents and materia%(required by the laws of that Contracting Party.v |

Supfpr-éfdtj Hee /m‘m'/fr 7/ ) a4

Corresponding provision(s) in:
- present [1978] text: 4z

- documents IOM/5/2 Rev. and 3: 8



Evembs Events
(4) [ﬁae&d occurring during the period] Maets} occurring within the period

provided for in paragraph (1), _such as the filing of another application or the

—

publication or use of the variety that is the subject of the first application,

shall not constitute a ground for rejecting the subsequent application. Such

facts shall also not give rise to any third-party right.



Article 5 4
Examination of the Applicationj—=Rsowisionai—Protection!

Ary deceyiga ko_?m,ut )  equare
,.(.J-)—(-Euamm-]—-(-aﬂfﬂhd breeder's right shall lbe—granted—aftef an examina-

tion in the light of the criteria provided for in Article / In the course of

the examination, the authority may grow the variety or carry out other neces-
sary tests, cause the growing of the variety or the carrying out of other

necessary tests, or take into account the results of growing tests or other

trials which have already been carried‘y

}(—h—){ @—t-he purposes of examination, the authority may require the breeder

to furnish all the necessary information, documents or material.

Corresponding provision(s) in:
- present [1978] text: 7(4) M‘!(l)
- documents IOM/5/2 Rev. and 3: 5(4)
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k24__LSa£agua;ds.hn£a;a.4pau&44 Each Contracting Party shall provide measures

designed to safeguard the interests of the breeder during the period between

the filing or the publication of the application for the grant of a breeder's
atd 0/&44& aq bk
right and the i Such measures shall have the effect that the
holder of a breeder's right shall at least be entitled to equitable remunera-
tion from any person who, during the said period, has carried out acts which,
once the right is granted, require the breeder's authorization as provided in
AY
Articlefh#. A Contracting Party may provide that the said measures shall only
take effect in relation to parties whom or which the breeder has expressly

notified of the filing of the application.

Corresponding provision(s) in:
- present [1978] text: 7‘(3)
- documents IOM/5/2 Rev. and 3: ﬂ(e,
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frhike 14
Scope of Ae Breederi £ogit

(1) [Acts requiring the breeder's authorization] Subject to }

jparagsaphe—aH
Mndea 15 avd 16

Aané—+41, the following acts shall require the authorization of the breeder:

(a) 1in respect of the fapieéaeeéve—iuhdnnnﬁatéﬁd propagating material of

the protected variety,
(i) production or reproduction,
(ii) conditionin% %m' MC ﬁkrﬂm ¢M/7‘Am
(iii) offering for sale,
(iv) sale or other putting on the market,
(v) exporting,
(vi) importing,
(vii) stocking for any of the purposes mentioned in (i) to (vi), above,

(viii) 'use in any way other than those mentioned in (i) to (vii), above;

{b) in respect of the harvested material of the protected variety, any of
the acts referred to in (a), above, provided that the harvested material was

obtained through the use of Fspsedueeéve—er—vegetativi propagating material

whose use, for the purposef of obtaining harvested material, was not authorized

by the breedef[Md iy bot /h? lf)/:f; é’l—;"&dd’;&d dad 2o -é/A//ﬂo/‘_
Al N /Y 14 . 2l Lo Aee s
bt L} of exerccy ey darg acq bt ¢ prsaga //arméf‘,‘/];

Corresponding provision(s) in:
- preéent [1978] text: 5(4) amd (Q)
- documents IOM/5/2 Rev. and 3:.42(4) amd (!)



(c)
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}@rﬂ in respect of products directly obtained from harvested material of
the protected variety, any of the acts referred to ;n (a), above, provided
that such products were made using harvested material falling within the

 provisions of (b) above whose use, for the purpose4 of making such products,

was not authorized by the breeder[ and ,4%9 bul‘/u% 4%, He breeder hao
dad mo le;:/ /mn%cﬁ? of exersciing A4a ¥ Lt g nelatim b
Ke haweated raaderiad |

Alicaakve B: o /c).

(2) [Same, in respect of essentially derived and certain other varieties] (a)

 Bahdea A5 wd 16

Subject to hﬂﬁ:g:aphs—h&+—and—+4{, the acts mentioned in paragraph (1) shall

also require the authorization of the breeder in relation to
(i) varieties which are essentially derived from the protected variety,
where the protected variety is not itself an essentially derived variety,
(ii) wvarieties which are not clearly distinguishable in accordance with
Article 7‘&# from the protected variety and
(iii) wvarieties whose production requires the repeated use of the protected

variety.



|

(b) For the purposes of sub-paragraph (a)(i), a variety shall be considered
to be essentially derived from another variety (“t;e initial variety") when
(i) _it is predominantly derived}—whehheﬁ-diaocbiy—o&—iadiiectlyJ from the
initial variety, or from a variety that is itself predominantly derived from
the initial variety, particularly through metholls wﬁich have the effect of
ExJored] : v 4
conserving the essential characteristics that are the jesuit—of—felements—etH
the genotype or of the combination of genotypes of the initial variety, such
as the selection of a natural or induced mutant or of a somaclonal variant, the
selection of a variant, back-crossings or ttansfozmati;n by genetic engineer-
ing,
(ii) it is clearly distinguishable from the initial variety As-accordance-
with-Astiere—7t39y and
(iii) it conforms to the genotype or the combination of genotypes of the

initial wvariety, apart from the hqnmﬁéée—-es—-éncidea&a&{ differences which

result from the method of derivation.
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(f) [Acts not requiring the breeder's authorization] The breeder's right

shall not extend to

(i) acts done privately and for non-commercial purposes,

(ii) acts done for experimenfal purposes and
(iii) acts done for the purpose of breeding other varieties, and, except
Ache 14(8) Pnde AY(4)

where the provisions of)pa;ag*aph—f%* apply, acts referred to in jpasagraph—{3-y

in respect of such other varieties.

3 Farm - Saved Seed hile 4Y
(f) [Pecs4b}e—“farmer*s-jmévéiegeq] Notwithstanding

'Fa‘Ml
Subpect b He
each Contracting Party may, within reasonable limits and i :

g of Yo Legehraic indercaks
i i - (the breedef,te—abLain_adaquaxshconuae*u—-

éée#, restrict the breeder's right in relation to any variety in order to
permit farmers* to use for keproductiue—of propagating purposes, on their own

holdings*, the product of the harvest which Ehey have obtained by planting, on

their own holdings, the protected variety or a variety covered by }patu-
Ah'ele 14
je=apit[(2)(a) (i) or (iiL

1 . s ptmatigpusohcsed).

* The words "farmer" and "holding" are translated into French as "agricul-

. < iw o
teur" and "exploitation" and into German as "Landwirt" and "Betrieb" in the
French and German versions of this document.

Corresponding provision(s) in:
- present [1978] text: 5(3) [f" P"r" 4(ﬁi)1
- documents IOM/5/2 Rev. and' 3: 42(3) amd (Q)
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4 ’ . .
(}) [Exhaustion of right] Hi%f The breeder's right shall not extend to acts

concerning any material of the protected variety, or of a variety covered by
rde 14(2)

the provisions of }paiagiaph—+€j, which has been put on the market by the

breeder or with his consent in the territory of the Contracting Party con-

cerned, or any material derived from the said material, unless such acts

(i) involve further hse-p-seducu.oa—od propagation of the variety in question,[dl‘]

(,/ii) inv‘olve an export of material of the variety which enables thek-—ep-r-e-
A paq A

of the variety into a country which does not protect varieties of the

lant genus o i i i ¢
p g r species to which the variety belongs) {Z&%C’ z.«/4erc.. &{Wt

As for m.cm«/:ﬁv, pacpores [, or

A . . '
(11} fall outside the field of use for which the breeder put material on

the market or gave his consent}_a#;].

(3) [ ﬂeamr_h«#’/ “weaterial "] 4

}Uaﬂlfbr the purposes of Fubfparagraph (f), "material" means, in relation

to a variety,

(i) ﬁapsadueténe—ef—vegeeeeéwtfpropagating material of any kind,

(ii) bharvested material and

(iii) any product directly obtained from the harvested material.

Corresponding provision(s) in:
= ° present [1978] text: =
- documents IOM/5/2 Rev. and 3: 48(5)
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Restrictions on the Exercise of the Breeder's Right

(1) -[Public interest] - Except where expressly provided in this Convention, no

Contracting Party may restrict the free exercise of a breeder's right otherwise

than for reasons of public interest.

(2) [Equitable remuneration] When any such restriction has the effect of

authorizing a third party to perform any act for which the breeder's authori-
zation is required, the Contracting Party concerned shall take all measures

necessary to ensure that the breeder receives equitable remuneration.

Corresponding provision(s) in:
- present [1978] text: 9 \
- documents IOM/5/2 Rev. and 3: 43
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Article E‘f' 43 i

Measures Regulating Commerce

The breeder's right shall be independent of any measure taken by a Con- .
tracting Party to regulate within its territory the pioduction, certification
and marketing of material of varieties or the importing or exporting of such
material. 1In any case, such measures- shall not affect the application of tﬁe

provisions of this Convention.

Corresponding provision(s) in:
- present [1978] text: 4‘[

- documents IOM/5/2 Rev. and 3: 3



Article Eﬁ-’ 44

Duration of the Breeder's Right

(1) [Period of protection] The breeder's right shall be granted for a fixed

period.

(2) [Minimum period] The said period shall not be shorter than 20 years from

the date of the grant of the breeder's right. For trees and vines; the said

pericd shall not be shorter than 25 years from the said date.

Corresponding provision(s) in:
- present [1978] text: f

- documents IOM/5/2 Rev. and 3: A0
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Article b Sp

Variety Denomination

(1) [Designation of varieties by denominations; Use of the denomination] . (a) __...

The variety shall be designated by a denomination destined to be its generic

designation.

(b) Each Contracting Party shall ensure that, subject to paragraph (4), no
rights in the designation registered as the denomination of the variety shall
hamper the free use of the denomination in connection with the variety, even

after the expiration of the breeder's right.

(2) - [Characteristics of the denomination] The denomination must enable the

variety fo be identified. It may not consist solely of figures except where
this is an established practice for designating varieties. ’It must not be
liable to mislead or -to cause confusion conceining the characteristics, value
or identity of the variety or the identity of the breeder. 1In particular, it
must be different from every denomination which designates, in the territory
of any Contracting Party, an existing variety of the same plant species or of

a closely related species.

Corresponding provision(s) in:
- present [1978] text: 43
-  documents IOM/5/2 Rev. and 3: A4



(3) [Registration of the denomination] The denomination of the variety shall

be submitted by the breeder to the authority. If it is found that the denomi-
nation does not satisfy the requirements of paragr;ph (2), thé authority shall
refuse to register it and shall require the breeder to propose another denomi-
nation within a prescribed period. The denomination accepted by the authority
shall be registered by the authority at the same time as the breeder's right

is granted.

(4) [Prior rights of third parties] Prior rights of third parties shall not

be affected. If, by reason of a prior right, the use of the denomination of a
variety is forbidden to a party who or which, in accordance with.the provisions
of paragraph (7), is obliged to use it, the authority shall require the breeder

to submit another denomination for the variety.

(5) [Same denomination in all Contracting Parties] A variety must be submit-

ted to all Contracting Parties under the same denomination. The authority of
each Contracting Party shall register the denomination so submitted, unless it
considers the denomination unsuitable within its territdry. In the latter

case, it shall require the breeder to submit another denomination.

(6) [Information among the authorities of Contracting Parties] The authority

of a Contracting Party shall ensure that the authorities of all the other
Contracting Parties are informed of matters concerning variety denominations,
in particular the submission, registration and cancellation of denominations.
Any authority may address its observations, if any, on the registration of a

denomination to the authority which communicated that denomination.
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(7)  [Obligation to use the denomination] &Bny party who or which, within the

territory of one of the Contracting Parties, offers for sale or markets pepre—

dueeéue—ee—wegeeeeévd propagating material of a variety protected within ‘the

said territory shall be obliged to use the denomination of that variety, even
after the expiration of the breeder's right in that variety, except where, in

accordance with the provisions of paragraph (4), prior rights prevent such use.

(8) [Indications used in association with denominations] When a variety is

offered for sale or marketed, it shall be permitted to associate a trade mark,
trade name or other similar indication with a registered variety denomination.
If such an indication is so associated, the denomination must nevertheless be

easily recognizable.
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Article b 24
Nullity pnd—Eorfeiburd Of the Breeder's Right

(1) [bempu-l-sad ﬂeasons of nullity] Each Contracting Party shall declare a

breeder's right granted by it null and void when it is established

(i) that the conditions laid down in Articlezspg-] and )(-a-ywere not complied
with at the time of the grant of the breeder's right,

(ii) that, where the grant of the breeder's right has been essentially based
upon information and documents furnished by the breeder, the conditions 1laid

down in Article P4y and k61 were not complied with at the time of the grant

of the breeder's right, or

(iii) that the breeder's right has been granted to a person who is not en-
, . ., A . o
titled to it, unless 1t}ea&—bq transferred to the party who or which is so

entitled.
(&) [ Exibeciine o o Bor newarna] Mo breeder
<ifll&JC£L /@tuJﬂ/ a«d 550711 7/;V'/tl4hnﬂkd y:

aefencd T 7W4fy4 (1)

bt alall he
%M Herne

Corresponding provision(s) in:
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(;) [bgééene# /?easons for -cancellation] (a) Each "Contracting Party may
cancel a breeder's right granted by it if it is established that the conditions

< 9 o
laid down in Article‘ﬁ-H—f and [-51 are no longer fulfilled.

(b) Furthermore, each Contracting Party may cancel a breeder's right
granted by it if, after being requested to do so and within a prescribed
period,

(i) the breeder does not provide the authority with the information,
documents or material deemed necessary for verifying the maintenance of the
variety,

(ii) the breeder fails to pay such fees as may be payable to keep his right
in force, or
(iii) the breeder does not propose, where the denomination of the variety is

cancelled after the grant of the right, another suitable denomination.

(f) [Exclusion of other reasons] No breeder's right shall be ﬁeeiaioé—aaié-

auu&—*mﬁﬁt-enf cancelled for reasons other than those referred to in para-

graphf (l)laad—(-l—’.

Corresponding provision(s) in:

- present [1978] text: 40 (Z]tﬂ {9)
- documgnts IOM/5/2 Rev. and 3: 44(8} and (3)
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Article g 23
ﬂ&&udi;{(Union

/.(J.J.__Lu.e.mhg_r_s_v The Contracting Parties shall be members of the Union./

Corresponding provision(s) in:
-~ present [1978] text: 4(3)
- documents IOM/5/2 Rev. and 3: 45("}
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(?); [Legal personality] The Union has legal personality.

3 capns
(}) [Legal peetud]’ The Union enjoys on the territory of each Contracting

Party, in conformity with the laws applicable in the said territory, such legal

capacity as may be necessary for the fulfillment of the objectives of the Union

and for the exercise of its functions.

(f) [Headquarters] The headquarters of the Union and its permanent organs

are at Geneva.

(i) [Headquarters agreement] The Union has a headquarters agreement with the

Swiss Confederation.

Corresponding provision(s) in:

- present [1978] text: 89; 4(3}
-  documents IOM/5/2 Rev. and 3: 45(2}5 [{)
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Article k6 2§

Organs of the Union

The permanent organs of the Union are ﬂ.e &M&/Mc/ 56’ %Zz
’/{ %? Ll » ’ ‘

Corresponding provision(s) in:
- present [1978] text: 15

- documents IOM/5/2 Rev. and 3: A6
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Article B 94
jcompositien—et The council ]—Jletee'}

(1) [Composition] Ka* The Council* shall consist of the representatives of

the members of the Union.

]Jr‘ Each member of the Union shall appoint one representative to the

Council and one alternate.

liﬁf Representatives or alternates may be accompanied by assistants or

advisers.
< i Rd—ice= i The Council shall elect a President and
a first Vice-President from among its members. It may elect other Vice-

Presidents. The first Vice-President shall take the place of the President if

the latter is unable ??-Sffiiifif;z/
K=2+—{Zern of officel ' The President shall hold office for three years.

3
»(l)' H-eenuee.-t-n-en-}, The Council shall meet upon convocation by its President‘J

[PEW] ml_ina/ry:ssion of the Council shall be held annually.

In addition, the President may convene the Council at his discretion; he

shall convene it, within a period of three months, if one-third of the members

of the Union so request.

Corresponding provision(s) in:
- present [1978] text: 16 to 88
- documents IOM/5/2 Rev. and 3: ¥ o €3
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(}) [EEEEE#] States not members of the Union may be invited as observers to

meetings of the Council.}

Other observers, as well as experts, may

also be invited to such meetings.

(5) L‘ Tarke ]
The tasks of the Counc1l shall be to:

(i) study appropriate measures to safeguard the interests and to encourage

the development of the Union;
(44) eotrdlosl 4L et 4//;&&@&’««_)

- ,
(1%} appoint the Secretary—General, and, if it finds it necessary, a Vice
Secretary-General and determlne the terms of app01ntment of each;

(Ft#) examine the annual report on the activities of the Union and lay down

the programme for its future work;

(iv) give to the Secretary—Genera1f—vhese—ieaeetane—are—eet—*nﬁr—nr-Afee-

1&@-%*{ all necessary directions for the accomplishment of the tasks of the

Union;

(vi) eatablsl He adiincilrabhve awd %/mMaa/M/J@J
4 Hee L//u/m

(Yk examine and approve the budget of the Union and fix the contribution

of each member of the Union ﬁa-aeearﬂunee—with—the-pruvtsiuns—of—ﬁreéeie-iuﬁ

PREN

(vyb examine and approve the accounts presented by the Secretary-General;

CIx (Sowiie ) f—q5r—aeee;deaee—ﬂrrtb—1ﬂﬂr—peevfsteas—Tﬂ?-artTttEr-27{ the date and

place of the conferences referred to in }h&? Artlcleland take the measures
necessary for their preparation; and
lx) kadédﬁf in general, take all necessary decisions to ensure the efficient

functioning of the Union.



il

(D
S }
O
-

@

é

(1) [Votes] Each member of the Union shall have one vote in the Council.H

(#] [ﬂat‘an‘/'aj /
Any decision of the Council shall require a simple majority of the votes

of the members present and voting, provided that any decision-of the Council
pﬁfﬂfm‘ﬁé.f (5)(ic)y (vi) awd (vi7) amd urder :
es

under(Artic shall require three-fourth
1 28 (5)(8) awd 39(1)]

of the votes of the members present and voting. Abstentions shall not be

considered as votes.
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The D#Ze {/f[e L rer

(1) ([Tasks and direction of the Office] The Office of the Union shall carry -

out all the duties and tasks entrusted to it by the Council. It shall be under

the direction of the Secretary-General.

(2) [Duties of the Secrétary—Generall - The Secretary-General shall be respon-

sible to the Council; he shall be responsible for carrying out the decisions
of the Council. He shall submit the budget of the Union for the approval of
the Council and shall be responsible for its implementation. He shall make
reports to the Council on his administration and the activities and financial
position of the Union.
‘ 95(57([[[)

(3) [Staff] Subject to the provisions of Articleykﬁ%&i&f, the conditions of
appointment and employment of the staff necessary for the efficient performance

of the tasks of the Office of the Union shall be fixed in the administrative

and financial regulations ﬁeferred—ixrﬂhrﬂketée%e—%i.

Corresponding provision(s) in:
- present [1978] text: 23

- documents IOM/5/2 Rev. and 3: 89
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Article 28

Languages kHyai-hy_sha-n&é4ee-ené—4n-uaatings-cé—éhe-eeuaeéiq

(1) [Languages..of the Office]. The.English, French and German languages shall

be used by the Office of the Union in carrying out its duties.

(2) [Languages in certain meetings] Meetings of the Council and of revision

conferences shall be held in the three languages.

(3) [Further languages] The Council may decide that further languages shall

be used.

Corresponding provision(s) in:
- present [1978] text: 2‘
-  documents IOM/5/2 Rev. and 3: 8’
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Article B¢ 29

Hinansest )
Tmeme axd E{’W"d"é“"

(1) [Income] The expenses of the.Union.shall be met.from .

(i) the annual contributions of the members of the Union,
; (ii) payments received for services rendered,
(iii) miscellaneous receipts.

(2) [Contributions: JMefimisiof] (a) The share of each member of the Union

in the total amount of the annual contributions shall be determined by refer-
ence to the total expenditure to be met from the contributions of the members
of the Union and to the number of contribution units applicable to it under

paragraph (3). The said share shall be computed according to paragraph (4).

(b) The number of contribution units shall be expressed in whole numbers or

fractions thereof, provided that no fraction shall be smaller than one-fifth.

Corresponding provision(s) in:
- present [1978] text: 86

- documents IOM/5/2 Rev. and 3: 26
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(3) [Contributions: share of each member] (a) The number of contribution

units ‘applicable to any member of the Union which is party to the Act of

1961/1972 or the Act of 1978 on the date on which it becomes bound by this

Convention shall be the same as the number applicable to it immediately before

the said date.

(b) As far as any other Contracting Party is concerned, that Contracting
Party shall, on joining the Union, indicate,vin a declaration addressed to the

Secretary-General, the number of contribution units applicable to it.

(c) Any member of the Union may, at any time, indicate, in a declaration
addressed to the Secretary-General, a number of contribution units differgnt
from the number applicable to it under sub-paragraph (a) or (b). Such decla-
ration, if made during the first six months of a calgndar year, shall take
effect from the beginning of the subsequent calendar year; otherwise, it
shall take effect from the beginning of the second calendar year which follows

the year in which the declaration was made.
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(4) [Contributions: computation of shares] (a) For each budgetary period,

the amount corresponding to one contribution unit shall be obtained by dividing
the total amount of the expenditure to be met in that period from the contri-
butions of the members of the Union by the total number of units applicable to

those members of the Union.
(b) The amount of the contribution of each member of the Union shall be
obtained by multiplying the amount corresponding‘to one contribution unit by

the number of contribution units applicable to that mémber of the Union.

(5) [Arrears in contributions] (a) | A member of the Union which is in arrears

in the payment of its contributions may not, subject to sub-paragraph (b),
exercise its right to vote in the Council if the amount of its arrears equals
or exceeds the amount of the contributions due from it for the preceding two
full years. The suspension of the right to vote shall not relieQe such member
of the Union of its obligations under this Convention and shall not deprive it

of any other rights thereundef.

(b) The Council may allow the said member of the Union to continue to
exercise its right to vote if, and as long as, the Council is satisfied that

the delay in payment is due to exceptionalkand unavoidable circumstances.
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Article g5 30

Auditing of the Accounts

The auditing of the accounts of the Union shall be effected by a member

of the Union as provided in the administrative and financial regulations /jee=

4%44e&—+e—4a—&atic&e—3}. Such member of the Union shall be designated, with

its agreement, by the Council.

Corresponding provision(s) in:
- present [1978] text: zg
- documents IOM/5/2 Rev. and 3: Z:
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(}) [Measures of implementation] Each Contracting Party shall adopt all

measures necessary for the implementation of this. Convention; »invparticular}
it shall:

(i) provide for appropriate legal remedies for the effective enforcement
of breeders' rights;

(ii) maintain an authority entrusted with the task of granting breeders'
rights or entrust the said task to an authority maintained by another Contrac-
ting Party;

(iii) ensure that the public is informed through the regular publication of
information concerning
- applications for and grants of breeders' rights, and

- proposed and approved denominations.

(iib [Conformity of laws] It shall be understood that, on depositing its

instrument of ratification, acceptance, approval or accession, as the case may
be, each State or intergovernmental organization must be in a position, under

its laws, to give effect to the provisions of this Convention.

Corresponding provision(s) in:

- present [1978] text: 30(1) ame (3)
- documents IOM/5/2 Rev. and 3: e(z},' 34 (l{)
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Relations Between Contracting Parties and States Bound by Earlier Acts

Article B9 32,

(1) [Relatiohs between States bound by this Convention] Between States

members of the Union which are bound both by this Convention and any earlier

Act of the Convention, only this Convention shall apply.

(2) [Possible relations with States not bound by this Convention] Any State

member of the Union not bound by this Convention may deciare, in a notification
addressed to the Secretary-General, that, in its relations with each member of.
the Union bound only by this Convention, it will apply the latest Act by which
it is bound. As from the expiration of one month after the date of such noti-
fication and until the State member of the Union making the deglaration becomes
bound by this Convention, the said member of the Union shall apply the latest.
Act by which itvis bound in its relations with eéch of the members of the Union
bound only by this Convention, whereas the latter shall apply this Convention

in respect of the former.

Corresponding provision(s) in:
-  present [1978] text: 3‘(
- - documents IOM/5/2 Rev. and 3: 33



article pqd 33

Special Agreements

Members of the Union reserve the right to conclude among themselves spe-
cial agreements for the protectidn of varieties, in so far as such agreements

do not contravene the provisions of this Convention.

Corresponding provision(s) in:
- present [1978] text: &9

- documents IOM/5/2 Rev. and 3: !s
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Article H 34

Signature

This Convention shall be open for signature by any State which is a member
of the Union at the date of its adoption. It shall remain open for signature

for one year after that date.

Corresponding provision(s) in:

- present [1978] text: 31

documents IOM/5/2 Rev. and 3: 30
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Article o 35

Ratification, Acceptance or Approval; Accession

(1) [States and certain_intergovernmental .organizations}]-.- (a). Any State may,

as provided in this Article, become party to this Convention.
(b) Any intergovernmental organization may, as provided in this Article,
become party to this Convention if it provides for the grant of breeders'

rights with effect in its territory.

(2) [Instrument of adherence] Any State which has signed this Convention

shall become party to this Convention by depositing an instrument of ratifica-
tion, acceptance or approval of this Convention. Any State which has not
signed this Convention and any intergovernmental organization shall become
party to this Convention by depositing an instrument of accession to this
Convention. Instruments of ratification, acceptance, approval or accession

shall be deposited with the Secretary-General.

(3) [Advice of the Council] Any State which is not a member of the Union and

any intergovernmental organization shall, before depositing its instrument of
accession, ask the Council to advise it in respect of the conformity of its
laws with the provisions of this Convention. If the decision embodying the

advice is positive;, the -instrument- of -accession may be -deposited.

Corresponding provision(s) in:
- present [1978] text: 3&
- documents IOM/5/2 Rev. and 3: 31 l"} a l3)
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Article 36

Reservations

(1) [Principle] Subject to paragraph (2), no reservations to this Convention
are permitted.
A/plm'f/rh«&f? Lo Jnird ¢ M% Z,

(2) [Possible exception] (a)‘iﬂhy State which, at the time of becoming party

to this Convention, is a party to the Act of 1978 and which, as far as vari-
eties reproduced asexually are concerned, provides for protection by an indus-
trial property title other than a breeder's right shall have the right to

continue to do so without applying this Convention to those varieties.

l(b) Any State making use of the said right shall, at the time of depositing
its instrument of ratification, acceptance, approval or accession, as the case
may be, notify the Secretary-General accordingly. The same State may, at any

time, withdraw the said notification.

Corresponding provision(s) in:
- present [1978] text: ‘Iﬂ’- 37

- documents IOM/5/2 Rev. and 3: 3‘



Article B4 3Z

Communications Concerning Legislation and the Genera
and Species Protected; Information to be Published

(1) [Initial‘notification] When depositing its instrument of ratification,

acceptance or approval of or accession to this Convention, as the case may be,
any State or intergovernmental organization shall notify the Secretary-General
of [

(i) its legislation governing breeder's rights and

(ii) the list of plant genera and species to which, on the date on which it
will become bound by this Convention, it will apply the provisions of this

Convention.

(2) [Notification of changes] Each Contracting Party shall promptly notify
the Secretary-General of ‘

(i) any changes in its legislation governing breeders' rights and
" (ii) any extension of the application of this Convention to additional

plant genera and species.

(3) [Publication of the information] The Secretary-General shall, on the

basis of communications received from each Contracting Party concerned, publish
information on

(i) the 1legislation governing breeders' rights and any changes in that
legislation, and

(ii) the 1list of plant genera and species referred to in paragraph (1)(ii)

and any extension referred to in paragraph (2)(ii).

Corresponding provision(s) in:
- present [1978] text: 3;
- documents IOM/5/2 Rev. and 3: 3Y
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Article ba 3f

Entry into Force; Closing of Earlier Acts

(1) [Initial entry into force] This Convention shall enter into force one

month after five States or intergovernmental organizations have deposited
their instruments of ratification, acceptance, approval or accession, as the
case may be, provided that at least three of the said instruments have been

deposited by States party to the Act of 1961/1972 or the Act of 1978Q

(2) [Subsequent entry into force] Any State or intergovernmental organization

not covered by paragraph (1) shall become bound by this Convention one month
after the date on which it has deposited its instrument of ratification,

acceptance, approval or accession, as the case may be.

(3) [Closing of earlier Acts] Once this Convention enters into forcsieeeﬂ-ré-*

l&ng—be-pa:agaaph—+&i, no State may accede to the Act of 1978.

Corresponding provision(s) in:
- présent [1978] text: 33
- documents IOM/5/2 Rev. and 3: 3&
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Article pPH 34

Revision of the Convention

(1) [Conference] This Convention may be revised by a conference of the

members of the Union. The convocation of such conference shall be decided by

" the Council.

(2) [Quorum and majority] The proceedings of a conference shall be effective

only if at least half of the members of the Union are represented at it. A
majority of three quarters of the members of the Union present and voting at

the conference shall be required for the adoption of any revision.

Corresponding provision(s) in:
- present [1978] text: 2;
- documents IOM/5/2 Rev. and 3: 2$
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Article B¥H &p

Denunciation

(1) [Notifications] Any Contracting Party may denoqnce this Convention by

notification addressed to the Secretary-General. The Secretary-General shall

promptly notify all members of the Union of the receipt of that notification.

(2) [Earlier Acts] Notification of the denunciation of this Convention shall

be deemed also to constitute notification of the denunciation of any earlier

Act by which the Contracting Party denouncing this Convention is bound.

(3) [Effective date] The denunciation shall take effect at the end of the

calendar year following the year in which the notification was received by the

Secretary-General.

(4) [Acquired rights] The denunciation shall not affect any rights Acquired

in a variety by reason of this Act or any earlier Act prior to the date on

which the denunciation becomes effective.

Corresponding provision(s) in:
- present [1978] text: 44(2) P (4)

- documents IOM/5/2 Rev. and 3:'3?’
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Article b5 44 -

Preservation of Existing Rights

"~ This Convention shall not affect existing rights under the laws of Con-
tracting Parties or by reason of any earlier Act or any agreement other than

this Convention concluded between members of the Union.

Corresponding provision(s) in:
= present [1978] text: 31
- documents IOM/5/2 Rev. and 3: 3{
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' . oned
Dﬁéy‘mda«d Officenl Texls e{ﬂ: lrvedin,

This Convention shall be signed in a single original in the

(1) ([Original]

lFrench,!English'and German languages, the French text~prevai1ing in case of
The original shall be deposited with

any discrepancy among the various texts.

the Secretary-General.

g

(,) [Official texts] The Secretary-General shall, after consultation with

the interested Governments, establish official texts of this Convention in the

Arabic, Dutch, Italian, Japanese and Spanish languages and such otherylanguages

as the Council may designate.

Corresponding provision(s) in:

present [1978] text: 48(4) M‘-l3}
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(;) [Transmittal of copies] The Secretary-General shall transmit certified
copies of this Convention to all States and intergovernmental organizations
which were represented in the Diplomatic Conference that adopted this Conven-

tion and, on request, to any other State or intergovernmental organization.

7

(/) [Registration] The Secretary-General shall register this Convention with

the Secretariat of the United Nations.

[(End of document]
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