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ASSESSMENT OF ESSENTIAL DERIVATION

The assessment of essential derivation needs to take into account the three following criteria:

- clear distinctness in the sense of the UPOV Convention

- conformity to the initial variety in the expression of the essential characteristics that result from
the genotype or the combination of genotypes of the initial variety

- predominant derivation from an initial variety.

The first criterion will be decided upon by the office in charge of granting a right to the breeder of the
variety, according to the UPQV rule of distinctness.

The second criterion could be based on reliable phenotypic characteristics and/or on reliable molecular
characteristics: either close relationship in general which could lead to a “conformity threshold” parallel

- to the minimum distance threshold used for distinctness or only small differences in some simply
inherited characteristics. If this second criterion is considered as fulfilled, then, we have to assess the
third one, which is “predominant derivation from an initial variety”.

The third criterion, predominant derivation from an initial variety, implies that the initial variety or
products' essentially derived therefrom have been used in the breeding process.

In order to prove that use, various criteria or a combination thereof may be used:

- combining ability
- phenotypic characteristics
- molecular characteristics.

These criteria will have to be handled differently from their use for assessment of distinctness.
Whatever solution retained, one will probably have to use distance coefficients to define thresholds.
Up to now, ASSINSEL has essentially worked on thresholds based on distances measured by
molecular markers. Geneticists and statisticians consider that technically it is equally possible to
measure distance coefficients using phenotypic markers. However, the process would probably be
more difficult due to environmental factors, and much more expensive: necessity of several testing
locations during several years. However, if breeders prefer to use morphological markers instead of
molecular markers, that should be possible. '

The interest of using combining ability and the heterosis level will strongly depend on the crop.
Thresholds will also be necessary.

The various ASSINSEL Sections are considering the establishment of thresholds for characterization
of essential derivation according to this following general principle:

- One should propose, species by species, a first threshold below which a variety should be
considered as non-essentially derived from an initial variety and a second threshold of
conformity above which the new variety should be considered as essentially derived, except
if the breeder can prove, by clear evidence, that he has started from independent germplasm.

- Between those two thresholds, the derivation could be disputable and the breeder of the
putative essentially derived variety should have to give, in case of amicable negotiation or
arbitration, information on the origin of the new variety. Should that information be
unsatisfactory, the tribunal or of arbitrators/conciliators agreed on by both parties may request
breeding records be provided for their examination.

! By “products”, we mean for example varieties derived from the initial variety or information on the initial variety such
as molecular profiles.
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This approach may be diagramed as follows:
Zone of non-derivation Zone of uncertainty Zone of non-distinctness or of
(Zone 1) (Zone 2) derivation (Zone 3)
_____ AN AN /N
_____________ N/ I/ A
Threshold No.1 Threshold No.2 100%

Scale of conformity

Some breeders are developing such scheme and call the zone No.1 "green zone", in which breeders
would have freedom to operate. Zone No.3, the "red zone", where the breeder would know, according
* to his breeding materials, if his new variety is obviously essentially derived and dependent. Zone No.2
is where there would be uncertainty and where discussion may be appropriate. The threshold levels
would be established first as an experiment. They could be further modified according to the experience
acquired in the implementation of the scheme.

While this approach may be worthwhile, it also presents some obvious difficulties:

- Breeders have so far been unable to agree on threshold levels for any species;

- Even if the thresholds adopted by the industry had merit, they will not represent an absolute
certainty and a court of law could pass judgement on other bases or guidelines;

- In addition, conformity thresholds only, at least in the zone of uncertainty (orange zone), will not
allow a decision on derivation and dependence. In case of litigation, information on parental
material and breeding methods will be needed. Thus, breeders will need to maintain clear and
accurate breeding records. We encourage breeders to seek competent professional legal advice
on the best ways to develop and maintain these important records.

Nevertheless, this approach does provide some framework in which breeders might proceed.
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