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INTERNATIONALER VERBAND ZUM SCHUTZ VON PFLANZENZUCHTUNGEN
Genf

DER RAT

EinunddreiBigste auBerordentliche Tagung
Genf, 11. April 2014

PRUFUNG DER VEREINBARKEIT DES ENTWURFS DES ARIPO-PROTOKOLLS UBER
SORTENSCHUTZ MIT DER AKTE VON 1991 DES UPOV-UBEREINKOMMENS

vom Verbandsbliro erstelltes Dokument

1. Mit Schreiben vom 6. Marz 2014 an den Generalsekretar der UPOV, ersuchte
Herr Fernando dos Santos, Generaldirektor der Afrikanischen Regionalorganisation zum Schutz Geistigen
Eigentums (ARIPO), um die Prifung des Entwurfs des ARIPO-Protokolls tUber Sortenschutz (nachstehend
bezeichnet als der ,Protokollentwurf) auf Ubereinstimmung mit der Akte von 1991 des
UPOV-Ubereinkommens (nachstehend bezeichnet als die ,Akte von 1991%). Der Brief ist in Anlage | dieses
Dokuments wiedergegeben. Anlage Il enthalt eine Abschrift des Protokollentwurfs auf Englisch.

HINTERGRUND

2. Artikel 34 Absatz 3 der Akte von 1991 sieht vor: ,Jeder Staat, der dem Verband nicht angehdrt, sowie
jede zwischenstaatliche Organisation ersuchen vor Hinterlegung ihrer Beitrittsurkunde den Rat um
Stellungnahme, ob ihre Rechtsvorschriften mit diesem Ubereinkommen vereinbar sind. Ist der Beschluf® tiber
die Stellungnahme positiv, so kann die Beitrittsurkunde hinterlegt werden.*

3. Am 27. November 2009 traf der Ministerrat der ARIPO eine Entscheidung uber die Notwendigkeit der
Ausarbeitung eines regionalen Rahmens zum Schutz von Pflanzenziichtungen durch die ARIPO und ihre
Mitgliedstaaten und ersuchte das Sekretariat der ARIPO diese Entscheidung moglichst umgehend
umzusetzen (vergleiche Dokument ARIPO/CM/XII/6 ,Report”, Absatz 54).

4. Auf Anfrage des ARIPO-Biros leistete das Verbandsbiro Unterstlitzung bei der Ausarbeitung eines
Entwurfs flir ein regionales Rechtsinstrument fir den Sortenschutz. Der Entwurf eines regionalen
Rechtsinstruments wurde auf der Grundlage von Dokument UPOV/INF/6/1 ,Anleitung zur Ausarbeitung von
Rechtsvorschriften aufgrund der Akte von 1991 des UPOV-Ubereinkommens* ausgearbeitet.

5. Der ARIPO-Ministerrat prufte auf seiner dreizehnten Tagung am 1. und 2. Dezember 2011 in Accra,
Ghana, das Dokument ARIPO/CM/XIII/8 Entwurf fir einen regionalen Politikrahmen und einen rechtlichen
Rahmen flr Sortenschutz vom 30. September 2011.

6. Im Rahmen der Vorbereitungen der dreizehnten Tagung des ARIPO-Ministerrats wurde um
Erlauterung in bezug auf Artikel 1 Nummer viii und Artikel 34 Absatz 1 der Akte von 1991 des
UPOV-Ubereinkommens ersucht (unten zur Information wiedergegeben).
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Artikel 1

Begriffsbestimmungen

ol-o-]

(viii) ,Hoheitsgebiet’, im Zusammenhang mit einer Vertragspartei: wenn diese ein Staat ist, das
Hoheitsgebiet dieses Staates, und wenn diese eine zwischenstaatliche Organisation ist, das
Hoheitsgebiet, in dem der diese zwischenstaatliche Organisation griindende Vertrag Anwendung findet;

L.
Artikel 34
Ratifikation, Annahme oder Genehmigung; Beitritt

,1) [Staaten und bestimmte zwischenstaatliche Organisationen] a) Jeder Staat kann nach diesem
Artikel eine Vertragspartei dieses Ubereinkommens werden.

b) Jede zwischenstaatliche Organisation kann nach diesem Artikel eine Vertragspartei dieses
Ubereinkommens werden, sofern sie

i) fur die in diesem Ubereinkommen geregelten Angelegenheiten zustandig ist,

i) Uber ihr eigenes, fur alle ihre Mitgliedstaaten verbindliches Recht tber die Erteilung und den
Schutz von Ziichterrechten verfiigt und

) iiil) gemall ihrem internen Verfahren ordnungsgemal® befugt worden ist, diesem
Ubereinkommen beizutreten [...]"

7. Folgende Moglichkeiten zur Ausformulierung des Entwurfs wurden dem Beratenden Ausschul® zur
Prifung auf seiner zweiundachtzigsten Tagung am 19. und 20. Oktober 2011 in Genf in bezug auf Artikel 1
Nummer viii und Artikel 34 Absatz 1 der Akte von 1991 des UPOV-Ubereinkommens im Hinblick auf den
Entwurf eines Rechtsrahmens zur Prifung vorgelegt:

Auf allen ARIPO-Mitgliedstaaten basierende Option

a) Mit ,Hoheitsgebiet der ARIPO® sind die Hoheitsgebiete der Mitgliedstaaten der ARIPO gemeint,
auf die der [Grindungsvertrag der ARIPO/Vereinbarung von Lusaka] Anwendung findet;

b) Alle Antrage, die im Rahmen dieses regionalen Rechtsinstruments beim ARIPO-Biro
eingereicht werden, sind in allen Mitgliedstaaten der ARIPO giltig; und

c) in Einklang mit [Artikel Uber die Einreichung von Antrégen einfigen] ist jedes vom ARIPO-Biro
erteilte Zlchterrecht in allen Mitgliedstaaten der ARIPO guiltig.

Auf allen Vertragsstaaten des regionalen Rechtsinstruments basierende Option:

a) Mit ,Hoheitsgebiet der ARIPO“ sind im Rahmen dieses regionalen Rechtsinstruments die
Hoheitsgebiete der Vertragsstaaten gemeint, auf die dieses regionale Rechtsinstrument Anwendung findet;

b) Alle Antrage, die im Rahmen dieses regionalen Rechtsinstruments beim ARIPO-Biro
eingereicht werden, sind in allen Vertragsstaaten gultig; und

c) in Einklang mit [Artikel Uber die Einreichung von Antragen einfiigen] ist jedes vom ARIPO-Biro
erteilte Zuchterrecht in allen Vertragsstaaten guiltig.

Auf dem Harare-Protokoll Uber Patente und gewerbliche Muster im Rahmen der Afrikanischen
Regionalorganisation zum Schutz geistigen Eigentums (1982) (Harare-Protokoll) basierende Option:

a) In einem Antrag auf Erteilung eines Ziichterrechts missen die Vertragsstaaten des regionalen
Rechtsinstruments angefihrt sein, fir die die Erteilung des Zichterrechts beantragt wird und

b) bei Vorliegen besonderer Grinde kann ein Staat dem ARIPO-Buro schriftlich mitteilen, daR,
wenn ein Zichterrecht vom ARIPO-Buro erteilt wird, dieses Zichterrecht keine Wirkung in seinem
Hoheitsgebiet haben soll.



C(Extr.)/31/2
Seite 3

8. Der Beratende Ausschul® kam zu dem vorlaufigen Schlu?, da® die ,auf allen ARIPO-Mitgliedstaaten
basierende Option* und die ,auf allen Vertragsstaaten des regionalen Rechtsinstruments basierende Option*®
akzeptabel erscheinen, wobei er feststellte, dall die ,auf allen Vertragsstaaten des regionalen
Rechtsinstruments basierende Option“ mehr Flexibilitat biete. Der Beratende Ausschul} stellte aullerdem
fest, dal® die ,auf dem Harare-Protokoll basierende Option“ nicht den mafigeblichen Bestimmungen des
UPOV-Ubereinkommens zu entsprechen scheine.

9. Auf der vierzehnten Tagung des Ministerrates der ARIPO am 28. und 29. November 2013 in Kampala,
Uganda, nahm der Ministerrat der ARIPO den Uberarbeiteten Entwurf eines Rechtsrahmens fiir den
Sortenschutz als Grundlage fir den Abschluf eines Protokolls auf der Diplomatischen Konferenz, die im
Jahr 2014 zusammentreten wird, an. In Bezug auf die Begriffsbestimmung des Hoheitsgebiets nahm der
Ministerrat der ARIPO die ,Auf allen Vertragsstaaten des regionalen Rechtsinstruments basierende Option®
an (vergleiche Dokument ARIPO/CM/XIV/16 ,Report”, Absatz 73 und Absatz 7, oben).

GRUNDLAGE FUR DEN SCHUTZ VON ARIPO-ZUCHTERRECHEN IN DEN VERTRAGSSTAATEN

10. Der Schutz der ARIPO-Ziichterrechte wird in den Vertragsstaaten, die Vertragsparteien des Protokolls
werden, durch den Protokollentwurf geregelt, sobald er angenommen und in Kraft getreten ist. In dieser
Hinsicht heif’t es in Artikel 41 Absatz 3 des Protokollentwurfs wie folgt:

»3) Dieses Protokoll tritt drei Monate nach Hinterlegung ihrer Ratifizierungs- oder Beitrittsurkunde durch vier
Staaten in Kraft.”

11. Eine Analyse des Protokollentwurfs folgt in der Reihenfolge der wesentlichen Bestimmungen der
Akte von 1991.

Artikel 1 der Akte von 1991: Begriffsbestimmungen

12.  Artikel 1 des Protokollentwurfs enthalt Begriffsbestimmungen des Zichters und der Sorte, die den
jeweils in den Nummern iv und vi von Artikel 1 der Akte von 1991 gegebenen Begriffsbestimmungen
entsprechen.

13.  In Bezug auf Artikel1 Nummer viii und Artikel 34 Absatz 1 der Akte von 1991 des
UPOV-Ubereinkommens sehen Artikel 4 Absatze 1 und 2 und Artikel 37 des Protokollentwurfs folgendes vor:

LJArtikel 4
Verwaltung

1) Gemal diesem Protokoll erteilte Ziichterrechte sind auf der Grundlage einer einzigen Anmeldung in
allen Vertragsstaaten glltig.

2) Das ARIPO-Biiro ist dazu befugt, im Namen der Vertragsstaaten Zlichterrechte zu erteilen und solche
Zuchterrechte zu verwalten.

[..I"
JArtikel 37
Einheitliche Wirkung regionaler Zuchterrechte

Regionale Zichterrechte haben in den Hoheitsgebieten der Vertragsstaaten einheitliche Wirkung und
kénnen im Hinblick auf die oben genannten Hoheitsgebiete ausschliellich auf einheitlicher Grundlage
erteilt, Ubertragen oder beendet werden.*

Artikel 2 der Akte von 1991: Grundlegende Verpflichtung der Vertragsparteien

14.  Artikel 2 des Protokollentwurfs sieht vor: ,Der Zweck dieses Protokolls ist die Erteilung und der Schutz
von Zuchterrechten gemaR der in Artikel 2 der Akte von 1991 enthaltenen grundlegenden Verpflichtung.
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Artikel 3 der Akte von 1991: Gattungen und Arten, die geschiitzt werden missen

15.  Artikel 3 des Protokollentwurfs lautet: ,Dieses Protokoll ist ab dem Inkrafttreten dieses Protokolls auf
alle Pflanzengattungen und -arten anwendbar.” Dies ist mit Artikel 3 Absatz 2 Buchstabe ii der Akte von 1991
vereinbar.

Artikel 4 der Akte von 1991: Inldnderbehandlung

16. Artikel 11 des Protokollentwurfs enthalt wie folgt Bestimmungen zu ,Personen, die berechtigt sind,
Schutz zu beantragen®:

»1) Ein Antrag kann von einem Ziichter gestellt werden, der —
a) seinen Wohnsitz in einem der Vertragsstaaten hat; oder
b) seinen Wohnsitz nicht in einem Vertragsstaat hat.

2) Eine Anmeldung gemall Absatz 1 durch einen Zichter, der keinen Wohnsitz in einem der
Vertragsstaaten hat, kann nur tUber einen Stellvertreter mit Wohnsitz in einem der Vertragsstaaten oder im
Gastland der ARIPO eingereicht werden.”

17.  Der Protokollentwurf entspricht den Anforderungen von Artikel 4 der Akte von 1991.

Artikel 5 bis 9 der Akte von 1991: Schutzvoraussetzungen, Neuheit, Unterscheidbarkeit, Homogenitat,
Bestandigkeit

18. Die Artikel 6 bis 10 des Protokollentwurfs enthalten die Schutzvoraussetzungen, die den
Bestimmungen von Artikel 5 bis 9 der Akte von 1991 entsprechen.

19.  Artikel 7 Absatz 2 und 3 des Protokollentwurfs bezlglich der freigestellten Ausnahme nach Artikel 6
Absatz 2 der Akte von 1991 lautet wie folgt:

»2) In Fallen, in denen dieses Protokoll gemaR Artikel 3 fir eine Pflanzengattung oder -art gilt, fir die es
zuvor nicht galt, missen zu solch einer Gattung oder Art gehdrende Sorten die in Absatz 1 dargelegte
Neuheitsvoraussetzung erfiillen, selbst wenn der Verkauf oder die Abgabe der Sorte an andere in den
Hoheitsgebieten der Vertragsstaaten —

a) innerhalb von vier Jahren vor dem Datum der Einreichung eines Antrags; oder
b) im Falle von Baumen oder Reben innerhalb von sechs Jahren vor dem Datum der
Einreichung eines Antrags stattgefunden hat.

3) Absatz 2 gilt nur fir Antrage auf Erteilung eines Ziichterrechts, die spatestens innerhalb eines Jahres,

nachdem die Bestimmungen dieses Protokolls fiir die betreffenden Gattungen oder Arten gelten,
eingereicht werden.”

Artikel 10 der Akte von 1991: Einreichung von Antrédgen

20. Artikel 12 Absatze 1 bis 3 des Protokollentwurfs enthalt Bestimmungen zur Einreichung von Antragen
wie folgt:

LJArtikel 12
Einreichung von Antragen

1) In Einklang mit Artikel 11 wird ein Antrag auf Erteilung eines Ziichterrechts durch das ARIPO-Biro

eingereicht —
a) durch den Zichter; oder
b) einen Stellvertreter;

entweder beim ARIPO-Biro oder bei der nationalen Behdrde eines Vertragsstaates:
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2) Ein gemal den Bestimmungen von Absatz 1 bei der nationalen Behdrde eines Vertragsstaates
eingereichter Antrag hat dieselbe Wirkung, wie wenn er am selben Tag beim ARIPO-Biiro eingereicht
worden ware.

3) Wird ein Antrag bei einer nationalen Behorde eingereicht, so wird die Behdrde—

a) Uberprifen, ob der Antrag grundsatzlich die in der Ausfiihrungsverordnung geforderte
Mindestinformation enthalt; und

b) diesen Antrag innerhalb eines Monats nach Eingang des Antrags an das ARIPO-Biiro weiterleiten.”

[T

21. Bezuglich der Unabhangigkeit des Schutzes nach Artikel 10 Absatz 3 der Akte von 1991 heil’t es in
Artikel 19 Absatz 6 des Protokollentwurfs folgendermafien:
,6) Das ARIPO-Biiro wird nicht—

a) die Erteilung eines Zichterrechts mit der Begrindung, dal} fir dieselbe Sorte in irgendeinem
anderen Land oder einer zwischenstaatlichen Organisation kein Schutz beantragt wurde oder dieser
verweigert wurde, verweigern; oder

b) die Dauer des Ziichterrechts mit der Begriindung, daf% der Schutz fir dieselbe Sorte in irgendeinem
anderen Land oder einer zwischenstaatlichen Organisation abgelaufen ist, einschranken.”

22.  Der Protokollentwurf scheint keine Bestimmungen zu enthalten, die im Widerspruch zu Artikel 10 der
Akte von 1991 stehen.

Artikel 11 der Akte von 1991: Perioritat

23. Artikel 14 des Protokollentwurfs enthalt Bestimmungen zum Prioritatsrecht, die den Bestimmungen in
Artikel 11 der Akte von 1991 entsprechen.

Artikel 12 der Akte von 1991: Priifung des Antrags

24.  Artikel 17 und 18 des Protokollentwurfs enthalten Bestimmungen Uber die Prifung des Antrags, die
den Bestimmungen von Artikel 12 der Akte von 1991 entsprechen.

Artikel 13 der Akte von 1991: Vorlaufiger Schutz

25. Artikel 20 des Protokollentwurfs enthdlt Bestimmungen Uber den vorlaufigen Schutz, die den
Bestimmungen von Artikel 13 der Akte von 1991 entsprechen.

Artikel 14 der Akte von 1991: Inhalt des Ziichterrechts

26. Artikel 21 Absatz 2 Buchstabe b des Protokollentwurfs enthalt die freigestellte Bestimmung
,=Handlungen in Bezug auf bestimmte Erzeugnisse® nach Artikel 14 Absatz 3 der Akte von 1991 wie folgt:

»2) Vorbehaltlich der Artikel 22 und 23 erfordern die Handlungen, auf die in Absatz 1 Buchstaben a bis g
Bezug genommen wird, in bezug auf—

[-]

b) Erzeugnisse, die durch ungenehmigte Benutzung von Erntegut, das unter die
Bestimmungen von Absatz a dieses Artikels fallt, erfordern die Zustimmung des Ziichters, es sei denn,
dal der Zichter angemessene Gelegenheit hatte, sein Recht mit Bezug auf das genannte Erntegut
auszuiiben.”

27.  Artikel 21 des Protokollentwurfs enthalt Bestimmungen uUber den Inhalt des Zichterrechts, die den
Bestimmungen in Artikel 14 der Akte von 1991 entsprechen.
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Artikel 15 der Akte von 1991: Ausnahmen vom Zichterrecht

28. Artikel 22 Absatz 1 des Protokollentwurfs enthalt Bestimmungen Uber die verbindlichen Ausnahmen
vom Zichterrecht, die den Bestimmungen in Artikel 15 Absatz 1 der Akte von 1991 entsprechen.

29. Artikel 22 Absatze 2 und 3 des Protokollentwurfs enthalt Bestimmungen bezuglich der freigestellten
Ausnahme nach Artikel 15 Absatz 2 der Akte von 1991 wie folgt:

»2) Unbeschadet des Artikels 21 gilt das Zlichterrecht in Bezug auf die Liste der vom Verwaltungsrat fiir
Sortenschutz  benannten landwirtschaftlichen Pflanzen und Gemdisearten, bei denen die
Saatgutaufbewahrung in den Vertragsstaaten traditionell tbliche Praxis ist und die keine Obst-, Ziersorten,
Gemiisearten oder forstliche Arten enthalt, nicht fir Landwirte, die, in angemessenem Rahmen und unter
Wahrung der berechtigten Interessen des Zichters Erntegut, das sie aus dem Anbau der geschitzten
Sorte oder einer Sorte gemald Artikel 21 Absatz 3 Buchstabe a oder b im eigenen Betrieb zum Zwecke der
Vermehrung im eigenen Betrieb gewonnen haben.

3) Die Bedingungen fir die Umsetzung der Bestimmungen unter Absatz 2, wie etwa die unterschiedliche
Hoéhe an Entschadigung, die von Kleinbauern und gewerblichen landwirtschaftlichen GroRbetrieben zu
entrichten ist, und die Information, die der Landwirt dem Zichter erteilen mufB, sind in der
Ausfihrungsverordnung festzulegen.”

Artikel 16 der Akte von 1991: Erschopfung des Ziichterrechts

30. Artikel 23 des Protokollentwurfs enthalt Bestimmungen Uber die Erschdpfung des Ziichterrechts, die
den Bestimmungen in Artikel 16 der Akte von 1991 entsprechen.

Artikel 17 der Akte von 1991: Beschrankungen in der Auslibung des Zlichterrechts

31.  Artikel 24 des Protokollentwurfs enthalt Bestimmungen lber Beschrankungen in der Auslibung des
Zichterrechts, die den Bestimmungen in Artikel 17 der Akte von 1991 entsprechen.

Artikel 18 der Akte von 1991: MaRnahmen zur Regelung des Handels

32. Artikel 25 des Protokollentwurfs enthalt Bestimmungen Uber die Regelung des Handels, die den
Bestimmungen in Artikel 18 der Akte von 1991 entsprechen.

33.  Der Protokollentwurf scheint keine Bestimmungen zu enthalten, die im Widerspruch zu Artikel 18 der
Akte von 1991 stehen.

Artikel 19 der Akte von 1991: Dauer des Ziichterrechts

34. Artikel 26 des Protokollentwurfs enthalt Bestimmungen Uber die Erschopfung des Ziichterrechts, die
den Bestimmungen in Artikel 19 der Akte von 1991 entsprechen.

Artikel 20 der Akte von 1991: Sortenbezeichnung

35. Artikel 27 des Protokollentwurfs enthalt Bestimmungen Uber Sortenbezeichnungen, die den
Bestimmungen von Artikel 20 der Akte von 1991 entsprechen.

Artikel 21 der Akte von 1991: Nichtigkeit des Ziichterrechts

36. Artikel 28 des Protokollentwurfs enthalt Bestimmungen Uber die Nichtigkeit des Zuchterrechts, die den
Bestimmungen in Artikel 21 der Akte von 1991 entsprechen.
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Artikel 22 der Akte von 1991: Aufhebung des Ziichterrechts

37.  Artikel 29 des Protokollentwurfs enthalt Bestimmungen uber die Aufhebung des Zichterrechts, die den
Bestimmungen in Artikel 22 der Akte von 1991 entsprechen.

Artikel 30 der Akte von 1991: Anwendung des Ubereinkommens

38. Hinsichtlich der Verpflichtung, ,geeignete Rechtsmittel fur die wirksame Wahrung der Zichterrechte
bereitzustellen“ (Artikel 30 Absatz 1 Buchstabe i der Akte von 1991) sieht Artikel 35 des Protokollentwurfs
folgendes vor:

.Die Vertragsstaaten stellen sicher, dal® zugangliche und angemessene DurchsetzungsmaRnahmen und
Streitbeilegungsverfahren, StrafmaRnahmen und Rechtsmittel fir die Wahrung der Ziichterrechte und im
Falle aller anderen Verstolte gegen dieses Protokoll zur Verfligung stehen.”

39. Bezuglich der Verpflichtung nach Artikel 30 Absatz 1 Buchstabe ii der Akte von 1991 heifl3t es in
Artikel 4 Absatz 2 des Protokollentwurfs folgendermafen:

»2) Das ARIPO-Biiro ist dazu befugt, im Namen der Vertragsstaaten Ziichterrechte zu erteilen und solche
Zichterrechte zu verwalten.”

40. Artikel 15 des Protokollentwurfs entspricht der Verpflichtung zur Veréffentlichung von Mitteilungen
Uber Antrdge auf und Erteilung von Zichterrechten sowie Uber die vorgeschlagenen und genehmigten
Sortenbezeichnungen gemaf Artikel 30 Absatz 1 Buchstabe iii der Akte von 1991.

Allgemeine Schluf3folgerung

41. Nach Ansicht des Verbandsbiros enthalt der Protokollentwurf die wesentlichen Bestimmungen der
Akte von 1991. Sobald der Protokollentwurf ohne Anderungen angenommen und das Protokoll in Kraft
getreten ist, waren die Vertragsstaaten des Protokolls und die ARIPO selbst in Bezug auf die Hoheitsgebiete
der Vertragsstaaten des Protokolls in der Lage, den Bestimmungen der Akte von 1991, wie in seinem
Artikel 30 Absatz 2 vorgeschrieben, ,Wirkung zu verleihen®.

42. Der Rat wird ersucht,

a) die Analyse in diesem Dokument zur
Kenntnis zu nehmen;

b) eine positive Entscheidung (ber die
Vereinbarkeit des ARIPO-Protokollentwurfs (iber
Sortenschutz mit den Bestimmungen der Akte von 1991
des Internationalen Ubereinkommens zum Schutz von
Pflanzenziichtungen zu treffen, was

i) den Vertragsstaaten des
Protokolls, die keine Verbandsmitglieder sind, und

i) ARIPO
sobald der Protokollentwurf ohne Anderungen
angenommen und das Protokoll in Kraft getreten ist
erlaubt, ihre Beitrittsurkunde zur Akte von 1991 zu
hinterlegen; und

c) den Generalsekretdr zu erméchtigen,
ARIPO von dieser Entscheidung zu unterrichten.

[Anlagen folgen]
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AFRIKANISCHE REGIONALORGANISATION ZUM SCHUTZ GEISTIGEN EIGENTUMS
(ARIPO)

ARIPO0.8/1/1

6. Marz 2014

Herr Francis Gurry

Generalsekretar

Internationaler Verband zum Schutz von Pflanzenzichtungen (UPOV)
34 chemin des Colombettes

1211 Genf 20

Schweiz

Sehr geehrter
Herr Generalsekretar Gurry,

ich freue mich, Ihnen mitteilen zu durfen, dal der ARIPO-Ministerrat auf seiner vierzehnten Tagung in
Kampala, Uganda, vom 28. bis 29. November 2013, den revidierten Entwurf der ARIPO fiir einen rechtlichen
Rahmen flir Sortenschutz als Grundlage fir den Abschlul} eines Protokolls auf der Diplomatischen
Konferenz, die im Jahr 2014 stattfinden wird, angenommen hat.

Gemal den Bestimmungen von Artikel 34 Absatz 3 des UPOV-Ubereinkommens mochte ich den
Rat der UPQV ersuchen, dig Vereinbarkeit des Entwurfs fiir das ARIPO-Protokoll Gber Sortenschutz mit den
Bestimmungen des UPOV-Ubereinkommens zu prufen.

Mit freundlichen GriRen,

Fernando dos Santos
GENERALDIREKTOR

[Anlage Il folgt]
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DRAFT ARIPO PROTOCOL FOR
THE PROTECTION OF NEW VARIETIES OF PLANTS
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PREAMBLE
The Contracting States of this Protocol,

Having regard to the Agreement on the Creation of an African Regional Intellectual Property
Organization (ARIPO) then known as the Industrial Property Organization for English-Speaking Africa,
concluded in Lusaka (Zambia) on December 9, 1976, and in particular to its Article III(c), in accordance
with which the objectives of the Organization include the establishment of such common services or organs
as may be necessary or desirable for the co-ordination, harmonization and development of the intellectual
property activities affecting its members;

Considering the advantages to be gained by the pooling of resources in respect of intellectual property
administration;

Recognizing the need to have an effective sui generis system of intellectual property protection of new
varieties of plants that meets the requirements of Article 27.3 (b) of the Trade-Related Aspects of Intellectual
Property Rights (TRIPs) Agreement;

Recognizing that nationals, natural persons and legal entities of Member States shall enjoy equal
treatment within the Contracting States provided that the said nationals, natural persons and legal entities
comply with all conditions and formalities as set out in this Protocol;

Recognizing the need to provide growers and farmers with improved varieties of plants in order to
ensure sustainable agricultural production;

Convinced that provision for plant breeders’ rights in the region will allow farmers access to a wide
range of improved varieties to contribute to the attainment of the regional goal of economic development and
food security;

Aware that the Member States require enhanced capacity building and need to develop effective
national plant variety protection systems;

Convinced of the importance of providing an effective system for the protection of new varieties of
plants with the aim of encouraging the development of new varieties of plants for the benefit of the society.
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CHAPTER |

DEFINITIONS

Article 1
Definitions

“Administrative Council of Plant Variety Protection” means a body consisting of Heads of Offices
dealing with the administration of plant variety protection in the Contracting States of this Protocol,
provided that any Contracting State may nominate any other person or persons to represent it in the
Administrative Council of Plant Variety Protection whom it considers to have the relevant
knowledge or experience in plant variety protection;

“agent or representative” means a legally recognized and authorized representative of the breeder or the
holder of the breeders’ right residing or having an office in the host country of ARIPO or in the
Contracting States to this Protocol who has been so authorized through special power of attorney to
act on behalf of the breeder or the holder of a breeder’s right;

“annual fees” means the fees that a breeder is required to pay to the ARIPO Office to keep a breeder’s
right in force;

“applicant” means a breeder, who files an application for the grant of a breeder’s right according to
Article 11;

“ARIPO” means the African Regional Intellectual Property Organization, established by the Agreement
on the Creation of an African Regional Intellectual Property Organization (ARIPO) then known as
the Industrial Property Organization for English-Speaking Africa, concluded in Lusaka (Zambia) on
December 9, 1976;

“ARIPO Journal” means a Journal published by ARIPO as required in Article 15;
“ARIPO Office” means the Office of the African Regional Intellectual Property Organization;

“authorization” means a legal permission from the holder of the breeder’s right to allow exploitation or
use of the protected variety in accordance with Article 20.

“breeder” means—
(a) aperson who bred, or discovered and developed, a variety; or

(b) a person who is the employer of the aforementioned person or who has commissioned the
latter’s work; or

(c) asuccessor in title of the first or second aforementioned person, as the case may be;
“breeder’s right” means the rights of a breeder as provided for in Chapter VII;
“Contracting State” means any State that has become party to this Protocol;
“denomination” means the generic designation of a variety;
“holder of the breeder’s right” means—
(a) aperson or legal entity in whose name the breeder’s right certificate has been issued; or
(b) a successor in title of the person referred to in paragraph (a);

“National Authority” means a designated authority in the Contracting States to this Protocol responsible
for breeder’s rights. A Contracting State without a National Authority may appoint the ARIPO
Office for the purposes of filing applications under Article 12;
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“propagating material” means any reproductive or vegetative material of a plant variety, including seeds
and any whole plant or part thereof, that may be used for reproduction or multiplication of that
variety;

“register” means the ARIPO Register of Breeders’ Rights kept in terms of Article 5;
“regulations” means regulations made in terms of Article 40;

“variety” means a plant grouping within a single botanical taxon of the lowest known rank, which

grouping, irrespective of whether the conditions for the grant of a breeder’s right are fully met, can
be—

(a) defined by the expression of the characteristics resulting from a given genotype or combination
of genotypes; and

(b) distinguished from any other plant grouping by the expression of at least one of the said
characteristics; and

(c) considered as a unit with regard to its suitability for being propagated unchanged.

CHAPTER II

GENERAL

Article 2
Purpose

The purpose of this Protocol is to grant and protect breeders’ rights.

Article 3
Genera and Species to be Protected

This Protocol shall be applied to all plant genera and species from the date of coming into force of this
Protocol.

Article 4
Administration

(1) Breeders’ rights granted under this Protocol shall, on the basis of one application be valid in all the
Contracting States.

(2) The ARIPO Office is empowered to grant breeders’ rights and to administer such breeders’ rights on
behalf of the Contracting States.

(3) The ARIPO Office shall be responsible for—
(a) granting breeders’ rights; and

(b) establishing a documentation centre for the purposes of dissemination of information on
breeders’ rights; and

(c) maintaining a register; and

(d) providing information on breeders’ rights granted by the ARIPO Office; and
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(e) collaborating with other regional and international bodies whose functions relate to the
protection of new varieties of plants; and

(f) liaising with national authorities in all matters relating to the grant and administration of
breeders’ rights; and

(g) performing such other functions as are necessary for the furtherance of the objectives of this
Protocol.

Article §
ARIPO Register of Breeders’ Rights

(1) The ARIPO Office shall maintain a register, to be known as the ARIPO Register of Breeders’ Rights.
(2) The register shall include the information prescribed in the regulations, in particular—

(a) information relating to applications for breeders’ rights; and

(b) information relating to grants of breeders’ rights; and

(c) any assignment and exclusive licences of the rights; and

(d) any declaration of nullity or cancellation of rights; and

(e) any submission, registration, rejection, change or cancellation of variety denomination.

(3) Any person shall, upon payment of a prescribed fee be entitled, during normal business hours, to
examine the register kept in accordance with paragraph (1), and to make or receive copies of or extracts from
the information contained therein.

CHAPTER III

CONDITIONS FOR GRANT OF BREEDER’S RIGHT

Article 6
Conditions of Protection

(1) A breeder’s right shall be granted where it is determined that a variety is new, distinct, uniform and
stable.

(2) The grant of a breeder’s right shall not be subject to any further or different conditions:
Provided that the variety is designated by a denomination in accordance with the provisions of
Article 27 that the applicant complies with the formalities provided for in this Protocol and that the breeder
pays the required fees.

Article 7
Novelty

(1) A variety shall be deemed to be new if, on the date of filing of an application for a breeder’s right,
propagating or harvested material of the variety has not been sold or otherwise disposed of to others, by or
with the consent of the breeder of the variety, for purposes of exploitation of the variety—

(a) in the territories of the Contracting States earlier than one year before the date of filing of an
application; and

(b) in a territory other than that of the territories of the Contracting States earlier than four years or, in
the case of trees or of vines, earlier than six years before the date of filing of an application.
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(2) Where, according to Article 3, this Protocol applies to a plant genus or species to which it did not
previously apply, varieties belonging to such plant genus or species shall be considered to satisfy the
condition of novelty set out in paragraph (1), even where the sale or disposal of the variety to others took
place in the territories of the Contracting States—

(a) within four years before the date of filing of an application; or
(b) in the case of trees or vines, within six years before the date of filing of an application.

(3) Paragraph (2), shall apply only to applications for a breeder’s right filed within one year, at the latest,
after the provisions of this Protocol apply to the genera or species concerned.

Article 8
Distinctness

The variety shall be deemed to be distinct if it is clearly distinguishable from any other variety whose
existence is a matter of common knowledge at the time of the filing of the application. In particular, the
filing of an application for the granting of a breeder’s right or for the entering of another variety in an official
register of varieties, in any country, shall be deemed to render that other variety a matter of common
knowledge from the date of the application, provided that the application leads to the granting of a breeder’s
right or to the entering of the said other variety in the official register of varieties, as the case may be.

Article 9
Uniformity

A variety shall be deemed to be uniform if, subject to the variation that may be expected from the
particular features of its propagation, it is sufficiently uniform in its relevant characteristics.

Article 10
Stability

A variety shall be deemed to be stable if its relevant characteristics remain unchanged—
(a) after repeated propagation; or

(b) in the case of a particular cycle of propagation, at the end of each such cycle.

CHAPTER [V

APPLICATION FOR GRANT OF BREEDERS’ RIGHTS

Article 11
Persons entitled to apply for protection

(1) An application may be filed by a breeder who—
¢) isaresident in any Contracting State; or
d) isnot aresident in a Contracting State.

(2) An application filed under paragraph (1), by a breeder who is not resident in any of the Contracting
States shall be submitted only through an agent with residence in any of the Contracting States or in the host
country of ARIPO.
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Article 12
Filing of Application

(1) In accordance with Article 11, an application for the grant of a breeder’s right by the ARIPO Office
shall be filed—

¢) by the breeder; or

d) by an agent;
with either the ARIPO Office or, the National Authority of a Contracting State:

(2) An application filed with the National Authority of a Contracting State under the provisions of
paragraph (1), shall have the same effect as if it had been filed on the same date at the ARIPO Office.

(3) Where an application is filed with a National Authority, the National Authority shall—

c) verify that the application on the face of it contains the minimum information specified in the
regulations; and

d) within one month of receiving the application, transmit that application to the ARIPO Office.
(4) An application shall include the information prescribed in the regulations, in particular—

(a) the name, address and other required information of the applicant, including the person who bred,
discovered and developed the variety, if different from the applicant, and, if applicable, the name,
address and other information required of the agent;

(b) identification of the botanical taxon (botanical and common name);

(c) the proposed denomination for the variety or provisional designation;

(d) technical description of the variety;

(e) information on prior applications and grants of breeders’ rights for the same variety;

(f) date of sale or of disposal of to others for the purposes of exploitation of the variety in accordance
with Article 7.

Article 13
Filing Date of Application

The filing date of the application for a breeder’s right shall be the date of receipt of the application
duly filed subject to the payment of the prescribed fees.

Article 14
Right of Priority

(1) Any breeder who has duly filed an application for the protection of a variety in a Contracting State or
a party to an international agreement for the protection of new plant varieties (the “first application”) shall,
for the purpose of filing an application for the grant of a breeder’s right for the same variety directly with the
ARIPO Office or through the National Authorities, enjoy a right of priority for a period of twelve months
which shall be computed from the date of filing of the first application.

The day of filing shall not be included in the latter period.

(2) In order to benefit from a right of priority, a breeder shall, in an application filed directly with the
ARIPO Office or through the National Authorities, claim the priority of the first application.

(3) For the purposes of paragraph (1), the ARIPO Office shall require the breeder to furnish, within a
period of not less than three months from the date of filing an application—
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(a) a copy of the documents which constitute the first application certified to be a true copy by the
authority with which that first application was filed; and

(b) samples or other evidence that the variety which is the subject matter of both applications is the
same.

(4) The breeder shall be allowed a period of two years after the expiration of the period of priority or,
where the first application is rejected or withdrawn, an appropriate time, after such rejection or withdrawal,
in which to furnish, to the ARIPO Office, any necessary information, document or material required for the
purpose of the examination under Article 17.

(5) Events occurring within the period provided for in paragraph (1), such as the filing of another
application or the publication or use of a variety that is the subject of the first application, shall not—

(a) constitute a ground for rejecting the subsequent application; and

(b) give rise to any third-party right.

CHAPTER V
PUBLICATION OF INFORMATION

Article 15
Publication of Information

(1) The ARIPO Office shall at regular intervals publish an ARIPO Journal containing the following
information—

(a) applications for the grant of breeders' rights; and

(b) information on variety denominations; and

(c) withdrawals of applications for the grant of breeders' rights; and
(d) rejections of applications for the grant of breeders' rights; and

(e) grants of breeders' rights; and

(f) changes in the persons (applicants, holders and agents); and

(g) nullification, surrender, cancellation and expiry of breeders' rights.

(2) No confidential information, as indicated in an application form, shall be published without the
written consent of the applicant or the holder of a breeder’s right.

Article 16
Objection

(1) Any person who wishes to lodge an objection may only do so once an application for a breeder’s
right is published, in accordance with the procedures set out in the regulations made under Article 40(2)(a).

(2) Any person who wishes to lodge an objection in terms of paragraph (1), shall submit a written and
reasoned objection to the ARIPO Office together with the payment of the prescribed fee, at any time prior to
the refusal or to the grant of the right in respect of the provisions of Articles 6, 7, 8, 9, 10 and 11, within 3
months from the date of the publication of the proposed variety denomination in respect of the provisions of
Article 27.
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CHAPTER VI
EXAMINATION FOR GRANTING OF BREEDER’S RIGHT

Article 17
Examination of Applications

(1) The ARIPO Office shall—

(a) examine an application to determine whether it and its supporting documents and material fulfill
the criteria for protection as stipulated in Articles 6, 7, 8, 9 and 10; and

(b) examine the novelty condition in accordance with Article 7; and

(c) examine the formal requirements of the application and entitlement to the breeder’s right in
accordance with Article 11; and

(d) arrange for the examination of the distinctness, uniformity and stability of the variety in
accordance with the provisions of Article 18; and

(e) examine the suitability of the denomination in accordance with Article 27; and
(f) receive the payment of fees in accordance with Articles 13 and 33.

(2) For the purposes of examination, the ARIPO Office may require the applicant or agent to furnish all
the necessary information, documents or material as specified in the regulations.

Article 18
Examination for Distinctness, Uniformity and Stability

(1) In accordance with Article 17(1)(d), the ARIPO Office may, for the purposes of the examination and
ensuring compliance with the conditions specified in Articles 8, 9 and 10—

(a) arrange for the examination to be carried out by any competent institution of a Contracting State or
of any member of an inter-governmental organization providing an effective system of plant variety
protection; or

(b) take into account the results of tests that have already been carried out from the Contracting State or
any member of an inter-governmental organization providing an effective system of plant variety
protection.

(2) The practical arrangements of the provisions of this Article will be specified in the regulations.

Article 19
Granting and Rejection of a Breeder's Right

(1) Where a plant variety fulfils the requirements of novelty, distinctness, uniformity and stability as
provided under Articles 7, 8, 9 and 10 and that the proposed denomination of the variety is suitable for
registration, the ARIPO Office shall grant a plant breeder's right and where those requirements are not
fulfilled, the ARIPO Office shall reject the application.

(2) The ARIPO Office shall in respect of each breeder's right granted—
(a) issue a Breeders' Right Certificate to the person who applied for the grant of the right; and
(b) enter the applicable particulars in the register; and

(c) publish such particulars relating to the grant of such right as may be prescribed by regulations.
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(3) Where the examination shows that the proposed denomination of the variety cannot be registered, the
ARIPO Office shall request the applicant in writing to submit another denomination within a period of three
months, or further time period that the Director General may allow on good cause shown, failing which the
application shall be rejected.

(4) An application shall be rejected if it is established that—
(a) the applicant is not entitled to file an application in accordance with Article 11;

(b) the applicant has not replied within the prescribed time limit to the official notifications issued by the
ARIPO Office, particularly where—

(i) the information given was erroneous or incomplete;
(i1) the application contained a material irregularity;
(c) the variety to which the applicant refers does not satisfy the requirements of Articles 7, 8, 9 and 10;
(d) the applicant refuses or is unable to propose an acceptable denomination;
(e) the applicant does not comply with the payment of fees as prescribed by regulations.
(5) The ARIPO Office shall in respect of each rejected application—
(a) notify its decision in writing to the applicant; and
(b) enter the applicable particulars in the register; and
(c) publish a notice of rejection.
(6) The ARIPO Office shall not—

c) refuse to grant a breeder’s right on the ground that protection for the same variety has not been
applied for, or has been refused, in any other State or inter-governmental organization; or

d) limit the duration of the breeder’s right on the ground that protection for the same variety has
expired in any other State or inter-governmental organization.

Article 20
Provisional Protection

(1) The Protocol shall recognize provisional protection which is provided to safeguard the interests of
the breeder during the period between the publication of the application for the grant of a breeder’s right and
the grant of that right.

(2) A breeder shall be considered to be a holder of provisional protection during the period provided in
paragraph (1), and shall be entitled at least to equitable remuneration from any person who has carried out
acts which, once the right is granted, require the breeder’s authorization as provided in Article 21.

(3) Any legal action in respect of provisional protection can only be initiated after the right is granted.

CHAPTER VII

RIGHTS OF BREEDER

Article 21
Scope of Breeder’s Right

(1) Subject to Articles 22 and 23, the following acts in respect of the propagating material of a protected
variety shall require the authorization of the breeder—
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(a) production or reproduction (multiplication);

(b) conditioning for the purpose of propagation;

(c) offering for sale;

(d) selling or other marketing;

(e) exporting;

(f) importing

(g) stocking for any of the purposes mentioned in (a) to (f), above:
Breeders may make their authorizations subject to conditions and limitations.
(2) Subject to Articles 22 and 23, the acts referred to in paragraph (1) items (a) to (g), in respect of—

(a) harvested material, including entire plants and parts of plants, obtained through the unauthorized
use of propagating material of the protected variety shall require the authorization of the breeder,
unless the breeder has had reasonable opportunity to exercise the right in relation to the said
propagating material;

(b) products made directly from harvested material of the protected variety falling within the
provisions of paragraph (a) through the unauthorized use of the said harvested material shall
require the authorization of the breeder, unless the breeder has had reasonable opportunity to
exercise the right in relation to the said harvested material.

(3) The provisions of paragraphs (1) and (2) shall also apply in relation to—

(a) varieties which are essentially derived from the protected variety, where the protected variety is not
itself an essentially derived variety; and

(b) varieties which are not clearly distinguishable in accordance with Article 8 from the protected
variety; and

(c) varieties whose production requires the repeated use of the protected variety.

(4) For the purposes of paragraph (3)(a), a variety shall be deemed to be essentially derived from another
variety (“the initial variety”) when—

(a) it is predominantly derived from an initial variety, or from a variety that is itself predominantly
derived from an initial variety, while retaining the expression of the essential characteristics that
result from the genotype or combination of genotypes of the initial variety; and

(b) it is clearly distinguishable from the initial variety; and

(c) except for the differences which result from the act of derivation, it conforms to the initial variety in
the expression of the essential characteristics that result from the genotype or combination of
genotypes of the initial variety.

(5) Essentially derived varieties may be obtained for example by the selection of a natural or induced
mutant, or of a somaclonal variant, the selection of a variant individual from plants of the initial variety,
backcrossing, or transformation by genetic engineering.

Article 22
Exceptions to Breeder’s Right

(1) A breeder’s right shall not extend to—
(a) acts done privately and for non-commercial purposes; and

(b) acts done for experimental purposes; and



C(Extr.)/31/2
Annex Il / Annexe Il / Anlage Il / Anexo Il
page 14, Seite 14, pagina 14

(c) acts done for the purpose of breeding other varieties, and, except where the provisions of
Article 21(3) apply, acts referred to in Article 21(1) and (2) in respect of such other varieties.

(2) Notwithstanding Article 21, for the list of agricultural crops and vegetables with a historical common
practice of saving seed in the Contracting States specified by the Administrative Council of Plant Variety
Protection which shall not include fruits, ornamentals, other vegetables or forest trees, the breeder’s right
shall not extend to a farmer who, within reasonable limits and subject to the safeguarding of the legitimate
interests of the holder of the breeder’s right, uses for propagating purposes, on the farmer’s own holdings,
the product of the harvest which the farmer has obtained by planting on the farmer’s own holdings, the
protected variety or a variety covered by Article 21(3) (a) or (b).

(3) The conditions for the implementation of the provisions under paragraph (2), such as the different
level of remuneration to be paid by small scale commercial famers and large scale commercial farmers and
the information to be provided by the farmer to the breeder, shall be stipulated in the regulations.

Article 23
Exhaustion of Breeder’s Right

(1) A breeder’s right shall not extend to acts concerning any material of a protected variety, or of a
variety covered by the provisions of Article 21 (3), which has been sold or otherwise marketed by the
breeder or with the breeder’s consent in the territories of the Contracting States to the Protocol, or any
material derived from the said material, unless such acts—

(a) involve further propagation of the variety in question; or

(b) involve an export of material of the variety, which enables the propagation of the variety, into a
country which does not protect varieties of the plant genus or species to which the variety belongs,
except where the exported material is for final consumption purposes.

(2) For the purposes of paragraph (1)—
“material” means, in relation to a variety
(a) propagating material of any kind; and
(b) harvested material, including entire plants and parts of plants; and

(c) any product made directly from the harvested material.

Article 24
Restrictions on Exercise of Breeder’s Right

(1) Compulsory licences shall be granted to an applicant or to a Contracting State by the ARIPO Office,
on application by such third party or Contracting State, but only for reasons of public interest, after
consultation with the Administrative Council of Plant Variety Protection.

(2) The ARIPO Office, when granting a compulsory licence, pursuant to paragraph (1), shall stipulate
the acts covered and specify the reasonable conditions which shall include the payment of equitable
remuneration to the breeder.

(3) The regulations shall lay down details on the implementation of the provisions under paragraphs (1)
and (2).
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Article 25
Measures Regulating Commerce

A breeder’s right is independent of any measure to regulate the production, certification and marketing
of material of varieties or the importing or exporting of such material and in any case, such measures shall
not affect the application of the provisions of this Protocol.

Article 26
Duration of Breeder’s Right

A breeder’s right shall be granted for a period of twenty (20) years from the date of the grant of the
breeder’s right excluding trees and vines, for which a breeder’s right shall be granted for a period of twenty-
five (25) years from the said date.

CHAPTER VIII

VARIETY DENOMINATION

Article 27
Variety Denomination

(1) A variety shall be designated by a denomination which—
(a) will be its generic designation and enables the variety to be identified;

(b) may not consist solely of figures except where this is an established practice for designating
varieties;

(c) must not be liable to mislead or to cause confusion concerning the characteristics, value or identity
of the variety or the identity of the breeder;

(d) must be different from every denomination which designates, in the territory of any Contracting
State and any member of an inter-governmental organization providing an effective system of plant
variety protection, an existing variety of the same plant species or of a closely related species.

(2) Subject to paragraph (5), no rights in the designation registered as the denomination of the variety
shall hamper the free use of the denomination in connection with the variety, even after the expiration of the
breeder’s right.

(3) The denomination of a variety shall be submitted by the breeder to the ARIPO Office in accordance
with Article 12.

(4) Where it is found that a denomination does not satisfy the requirements of paragraph (1), or that a
prior right is in existence, the ARIPO Office shall refuse to register it and shall require the breeder to propose
another denomination within a prescribed period. The denomination shall be registered by the ARIPO Office
at the same time as the breeder’s right is granted.

(5) If, by reason of a prior right, the use of the denomination of a variety is not forbidden, to a person
who, in accordance with the provisions of paragraph (9), is obliged to use it, the ARIPO Office shall require
the breeder to submit another denomination for the variety.

(6) A variety must be submitted to the Contracting States, the ARIPO Office and to all members of an
inter-governmental organization providing an effective system of plant variety protection under the same
denomination.
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(7) The ARIPO Office shall register the denomination so submitted, unless it considers the denomination
unsuitable, in which case the ARIPO Office shall require the breeder to submit another denomination.

(8) The ARIPO Office shall ensure that the authorities of the Contracting States and of all members of an
inter-governmental organization providing an effective system of plant variety protection are informed of
matters concerning variety denominations, in particular the submission, registration and cancellation of
denominations.

Any Contracting State and any member of an inter-governmental organization providing an effective
system of plant variety protection may address its observations, if any, on the registration of a denomination
to the ARIPO Office.

(9) Any person who offers for sale or markets propagating material of a variety protected within the
territories of the Contracting States is obliged to use the denomination of that variety, even after the
expiration of the breeder’s right in that variety, except where, in accordance with the provisions of
paragraph (5), prior rights prevent such use.

(10) When a variety is offered for sale or marketed, it is permitted to associate a trademark, trade name
or other similar indication with a registered variety denomination, and if such an indication is so associated,
the denomination must nevertheless be easily recognizable.

CHAPTER [X

NULLITY, CANCELLATION AND SURRENDER OF BREEDER’S RIGHT

Article 28
Nullity of Breeder’s Right

(1) The ARIPO Office shall declare a breeder’s right null and void when it is established—

(a) that the conditions laid down in Articles 7 or 8 were not complied with at the time of the grant of the
breeder’s right; or

(b) that, where the grant of the breeder’s right has been essentially based upon information and
documents furnished by the breeder, the conditions laid down in Articles 9 or 10 were not complied
with at the time of the grant of the breeder’s right; or

(c) that the breeder’s right has been granted to a person who is not entitled to it, unless it is transferred to
the person who is so entitled.

(2) No breeder’s right shall be declared null and void for reasons other than those referred to in
paragraph (1).

Article 29
Cancellation of Breeder’s Right

(1) The ARIPO Office may cancel a breeder’s right if—
(a) itis established that the conditions laid down in Articles 9 or 10 are no longer fulfilled; or
(b) after being requested to do so and within the prescribed period—

(i) the breeder does not provide the ARIPO Office with the information, documents or material
deemed necessary for verifying the maintenance of the variety; or

(i1) the breeder fails to pay such fees as may be payable to keep the breeder’s right in force; or
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(iii) the breeder does not propose, where the denomination of the variety is cancelled after the grant
of the right, another suitable denomination.

(2) No breeder’s right shall be cancelled for reasons other than those referred to in paragraph (1).

Article 30
Surrender of Breeder’s Right

(1) A breeder’s right may be surrendered before expiry of its term when the holder of that right
renounces it by written declaration addressed to the ARIPO Office.

(2) The date of surrendering shall be the date specified in the declaration or, if none is specified, the date
on which the declaration is received by the ARIPO Office.

(3) Upon surrender of the breeder's right, the certificate must be returned to the ARIPO Office.

CHAPTER X
LICENSES

Article 31
Licenses

The holder of a breeder's right may grant, to any person, an exclusive or a non-exclusive license relating

to all or any of the rights granted to him or her in terms of Chapter VIIL.

CHAPTER XI
ASSIGNMENT AND TRANSFER OF APPLICATION OR BREEDER'S RIGHT

Article 32
Assignment and transfer

(1) An application for the grant of a breeder's right or a breeder's right may be assigned or otherwise
transferred.

(2) The assignment or transfer shall be in writing, shall be signed by the parties concerned and shall be
registered in the register.

CHAPTER XII

FEES

Article 33
Fees

Fees for the implementation of this Protocol shall be paid in accordance with a schedule of fees
prescribed in regulations made under Article 40(2)(b).
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CHAPTER XIII

APPEALS AND ENFORCEMENT PROCEDURES

Article 34
Appeals

(1) There is hereby established a Board to be known as the Board of Appeal (hereinafter referred to as
“the Board”).

(2) The Board shall consist of five (5) members with relevant experience in plant variety protection
matters two of whom shall be technically qualified members.

(3) At all sittings of the Board, at least one technically qualified member shall be present.

(4) The members of the Board shall be appointed by the Administrative Council of Plant Variety
Protection—

(a) for a period of two years renewable once for another term of two years; and
(b) from the Contracting States to this Protocol; and

(c) on such other terms and conditions as the Council may determine.

(5) The functions of the Board shall be—

(a) to consider and decide on any appeal lodged by an applicant or a holder of a breeders’ right who has
been aggrieved by a decision made in terms of Articles 19(1)(3) and (4), 28 and 29;

(b) to review any final administrative decision of the ARIPO Office in relation to the implementation of
the provisions of this Protocol;

(c) to decide on any other matter related to or incidental to the exercise of the Board’s powers.
(6) Three members of the Board shall form a quorum.
(7) The decisions of the Board shall be final.

(8) The Board shall have power to make and adopt its own rules of procedure.

Article 35
Enforcement Measures

The Contracting States shall ensure that accessible and appropriate enforcement measures and dispute
settlement mechanisms, sanctions and remedies are available for the effective enforcement of breeders’
rights and any other breach of this Protocol.

CHAPTER XIV
GENERAL PROVISIONS

Article 36
Extension of Time Limits

(1) An extension may be granted even when the time limit concerned has expired, where the ARIPO
Office deems it justified given the circumstances before it.

(2) The ARIPO Office may, upon having received a written request addressed to it, extend, under
conditions it shall lay down, the time limit prescribed for performing an act or satisfying a requirement in
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accordance with provisions of this Protocol or of the regulations, by notifying its decisions to the parties
concerned.

Article 37
Uniform Effect of Regional Breeders’ Rights

Regional breeders’ rights shall have uniform effect within the territories of the Contracting States and
may not be granted, transferred or terminated in respect of the above mentioned territories otherwise than on
a uniform basis.

Article 38
National Plant Breeders’ Rights for Plant Varieties

This Protocol shall be without prejudice to the right of the Contracting States to grant national plant
breeders rights for plant varieties, subject to the provisions of Article 39.

Article 39
Prohibition of Cumulative Protection

Where the holder of a breeder’s right has been granted another breeder’s right for the same variety prior
to the grant of the regional plant breeder’s right, such breeder shall be unable to invoke the rights conferred
by such protection for the variety for as long as the regional plant breeder’s right remains effective.

CHAPTER XV
REGULATIONS

Article 40
Regulations

(1) The Administrative Council of Plant Variety Protection shall make regulations for the
implementation of this Protocol and may amend them, as and when necessary.

(2) The Regulations shall in particular relate to—

(a) any administrative requirements, matters of procedure, or any details necessary for the
implementation of the provisions of this Protocol and any relevant international treaties; and

(b) the fees to be charged and the details of the distribution of part of those fees among the Contracting
States.

CHAPTER XVI
FINAL PROVISIONS

Article 41
Entry into Force

(1) Any State which is a member of ARIPO or any State to which membership of ARIPO is open may
become party to this Protocol—

(a) by signature followed by the deposit of an instrument of ratification; or
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(b) by deposit of an instrument of accession.
(2) Instruments of ratification or accession shall be deposited with the Director General of ARIPO.

(3) This Protocol shall come into force three months after four States have deposited their instruments of
ratification or accession.

(4) Any State which is not party to this Protocol upon its entry into force shall become bound by this
Protocol three months after the date of which such State deposits its instrument of ratification or accession.

(5) Any State which ratifies or accedes to this Protocol shall, by the instrument of ratification or
accession, be deemed to have indicated its acceptance to be bound by the provisions of the Agreement on the
creation of the African Regional Intellectual Property Organization (ARIPO) and such State shall become a
member of ARIPO on the date on which it deposits its instrument of ratification or accession to this Protocol.

Article 42
Reservations

Reservations may not be made to this Protocol.

Article 43
Signature of Protocol

(1) This Protocol shall be signed in a single copy and shall be deposited with the Director General of
ARIPO.

(2) The Director General of ARIPO shall transmit certified copies of this Protocol to the Contracting
States, other member States of ARIPO and the States to which membership of ARIPO is open in accordance
with Article IV of the Agreement on the creation of the African Regional Intellectual Property Organisation
(ARIPO).

Article 44
Amendment of Protocol

(1) This Protocol may be amended at the instance of any Contracting States or the Director General of
ARIPO during the Sessions of the Administrative Council of Plant Variety Protection.

(2) Adoption of the amendments of any provisions of this Protocol shall require a majority of two-thirds
of the votes of all the Contracting States.

Article 45
Denunciation of Protocol

(1) Any Contracting State may denounce this Protocol by notification addressed to the Director General
of ARIPO.

(2) Denunciation of this Protocol shall take effect six months after receipt of the said notification by the
Director General of ARIPO and shall not affect any application filed or breeder's right granted prior to the
expiration of the said six months.
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