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PRUFUNG DER VEREINBARKEIT DES GESETZES JUGOSLAWIENS
MIT DER AKTE VON 1991 DES UPOV-UBEREINKOMMENS

Vom Verbandsbiiro erstelltes Dokument

Einfiihrung

1. Mit Schreiben vom 16. Februar 2001, das in Anlage I dieses Dokuments wiedergegeben
ist, teilte Herr Sasa VitoSevi¢, Bundesminister fiir Landwirtschaft Jugoslawiens, mit, daf
Jugoslawien beabsichtige, dem Verband beizutreten, und ersuchte den Rat der UPOV um
Stellungnahme zur Vereinbarkeit des Gesetzes zum Schutz landwirtschaftlicher und
forstlicher Pflanzensorten (nachstehend “das Gesetz”), das vom nationalen Parlament am 30.
Juni 2000 in Belgrad angenommen wurde, mit der Akte von 1991 des UPOV-
Ubereinkommens. Anlage II dieses Dokuments enthilt eine von den jugoslawischen
Behorden vorgelegte Ubersetzung des Gesetzes ins Englische. Nachstehend wird das Gesetz
auf seine Vereinbarkeit mit der Akte von 1991 des UPOV-Ubereinkommens (nachstehend
“das Ubereinkommen”) gepriift.

2. Jugoslawien hat das Ubereinkommen nicht unterzeichnet. GemilB Artikel 34 Absatz 2
des Ubereinkommens hat es eine Beitrittsurkunde zu hinterlegen, um auf der Grundlage des
Ubereinkommens Verbandsstaat der UPOV zu werden. GemiB Artikel 34 Absatz 3 kann eine
derartige Urkunde nur dann hinterlegt werden, wenn der betreffende Staat den Rat um
Stellungnahme zur Vereinbarkeit seiner Rechtsvorschriften mit den Bestimmungen des
Ubereinkommens ersucht hat und die Entscheidung des Rates, in der die Stellungnahme
enthalten ist, positiv ausfillt.
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Rechtsgrundlage fiir den Schutz von Pflanzenziichtungen in Jugoslawien

3. Der Schutz neuer Pflanzensorten wird in Jugoslawien kiinftig von dem Gesetz sowie
von dessen Durchfiihrungsbestimmungen geregelt. Eine Analyse des Gesetzes folgt in der
Reihenfolge der wesentlichen Rechtsvorschriften des Ubereinkommens.

Artikel 1 des Ubereinkommens: Begriffsbestimmungen

4.  Artikel 2 des Gesetzes enthdlt eine Begriffsbestimmung der “Sorte”, die der
Formulierung in Artikel 1 Nummer vi des Ubereinkommens entspricht. Es sollte jedoch
klargestellt werden, dafl nicht die Beschreibung der Eigenschaften des gegebenen Genotyps
oder der Kombination von Genotypen wichtig ist, sondern die sich daraus ergebende
Auspriagung der Merkmale, und dal3 eine Sorte nicht zwangsldufig die Schutzvoraussetzungen
erfilllen muB, um diese Begriffsbestimmung zu erfiillen. Die Begriffsbestimmung des
“Ziichters” entspricht recht genau der Formulierung von Artikel 1 Nummer iv des
Ubereinkommens. Die Begriffsbestimmung des “Priorititstages” sollte in Einklang mit der
Anforderung in Artikel 11 des Ubereinkommens und Artikel 7 des Gesetzes gebracht werden,
die festlegen, da3 die Frist der Prioritdt aufgrund des Tages der Einreichung des ersten
Antrags berechnet wird.

Artikel 2 des Ubereinkommens: Grundlegende Verpflichtung der Vertragsparteien

5. Wie in seinem Artikel 1 dargelegt, regelt das Gesetz den Schutz von Sorten, indem es
das von der Gesetzgebung Jugoslawiens festgelegte Recht erteilt. Somit erfiillt das Gesetz
Artikel 2 des Ubereinkommens. Es ist indessen anzumerken, da3 die Akte von 1991 des
Ubereinkommens von einer neuen Vertragspartei verlangt, daB sie den Schutz den Sorten aller
Pflanzengattungen und -arten spitestens 10 Jahre, nachdem sie durch das Ubereinkommen
gebunden wurde, erteilt. Daher wird angeregt, den Geltungsbereich des Gesetzes nicht auf
landwirtschaftliche und forstliche Pflanzen zu beschrianken, sondern den Geltungsbereich in
den Durchfiihrungsbestimmungen festzulegen.

Artikel 3 des Ubereinkommens: Gattungen und Arten, die geschiitzt werden miissen

6.  Das Gesetz legt die Gattungen und Arten, auf die es anwendbar ist, nicht fest. Bei der
Hinterlegung seiner Beitrittsurkunde hat Jugoslawien eine Liste von mindestens 15 Gattungen
oder Arten vorzulegen, auf die das Ubereinkommen am Tag, an dem es durch das
Ubereinkommen gebunden wird, anwendbar sein muB.

Artikel 4 des Ubereinkommens: Inlinderbehandlung

7. Artikel 3 des Gesetzes sieht vor, dafl auslédndische Staatsangehorige und juristische
Personen dieselben vom Gesetz vorgesehenen Rechte wie die Angehorigen und juristischen
Personen Jugoslawiens genieBen. Das Gesetz ist daher mit Artikel 4 des Ubereinkommens
vereinbar.
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Artikel 5 bis 9 des Ubereinkommens: Schutzvoraussetzungen: Neuheit; Unterscheidbarkeit;
Homogenitét; Bestdndigkeit

8.  Die Schutzvoraussetzungen sind in den Artikeln 8, 9, 11, 12 und 13 des Gesetzes in
einer Formulierung dargelegt, die Elemente der Artikel 5 bis 9 des Ubereinkommens und des
UPOV-Mustergesetzes enthalten, mit Ausnahme der Begriffsbestimmung der Neuheit, die
vorsehen muf}, da3 auch der Verkauf oder die Abgabe von Erntegut der Sorte problematisch
sein kann. In der Begriffsbestimmung der Besténdigkeit wird der Fall eines besonderen
Vermehrungszyklus nicht erwahnt, und es muf3 klargestellt werden, dall die Merkmale nach
aufeinanderfolgenden Vermehrung unverdndert bleiben miissen. Ferner ist anzumerken, daf}
das Gesetz hier die Formulierung “mehrjéhrige Arten” verwendet, was in einzelnen Féllen
nicht dasselbe ist wie “Bédume oder Reben”. Es wird nahegelegt, anstelle der Begriffe
“wohlbekannt” oder “weithin bekannt” im zweiten und im dritten Satz von Artikel 11 den
Ausdruck “allgemein bekannt” zu verwenden, um mit Artikel 7 des Ubereinkommens und
dem ersten Satz in Artikel 11 des Gesetzes in Einklang zu bleiben. Es ist wichtig
klarzustellen, daB Artikel 11 des Gesetzes lediglich Beispiele fiir Fille allgemein bekannter
Sorten enthiilt.

Artikel 10 des Ubereinkommens: Einreichung von Antrigen

9.  Artikel 3 des Gesetzes sieht vor, daf ein Ziichter einer neuen Sorte oder eine juristische
Person berechtigt sind, einen Antrag auf Rechtsschutz einer Sorte zu stellen, die die
Anforderungen von Artikel 10 des Ubereinkommens erfiillt.

Artikel 11 des Ubereinkommens: Prioritit

10. Artikel 7 des Gesetzes 148t einen Priorititsanspruch zu, der auf einem fritheren Antrag
beruht, doch wird der Zeitraum, wéhrend dessen der Ziichter das Prioritdtsrecht genieflen
kann, nicht angegeben. Wie von Artikel 11 Absatz 1 des Ubereinkommens vorgeschrieben,
sollte diese Frist vom Tag der Einreichung des frilheren Antrags an 12 Monate betragen. Das
Gesetz schreibt dem Antragsteller vor, den Nachweis des fritheren Antrags einzureichen, doch
wird die Frist fiir die Einreichung dieses Dokuments mit 30 Tagen angegeben, wihrend
Artikel 11 Absatz 2 des Ubereinkommens eine Frist festlegt, die zu diesem Zweck nicht
kiirzer als drei Monate sein darf.

Artikel 12 des Ubereinkommens: Priifung des Antrags

11. Artikel 18 des Gesetzes enthdlt Bestimmungen beziiglich der Priifung von
Kandidatensorten und ist mit Artikel 12 des Ubereinkommens vereinbar.

Artikel 13 des Ubereinkommens: Vorldufiger Schutz

12.  Artikel 31 des Gesetzes sicht MaBlnahmen zur Wahrung der Interessen des Ziichters
zwischen der Einreichung und der Erteilung in einer Formulierung vor, die Artikel 13 des
Ubereinkommens erfiillt.
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Artikel 14 des Ubereinkommens: Inhalt des Ziichterrechts

13.  Artikel 28 des Gesetzes enthdlt nicht den wesentlichen Inhalt von Artikel 14 des
Ubereinkommens, nimlich das Recht, andere an der Durchfiilhrung der unter
Artikel 14 Absatz 1 Buchstabe a des Ubereinkommens erwiihnten Handlungen zu hindern. In
der Liste der Handlungen, die der Zustimmung des Ziichters bediirfen wiirden (nach der
vorgeschlagenen Neuformulierung), fehlt die “Aufbewahrung”. Artikel 14 Absatz 1
Buchstabe b des Ubereinkommens, der vorsieht, daB ein Ziichter seine Zustimmung von
Bedingungen und Einschrankungen abhingig machen kann, ist im Gesetz nicht enthalten. Das
Gesetz enthdlt auch keine Bestimmung beziiglich des Ernteguts, wie von Artikel 14 Absatz 2
des Ubereinkommens vorgeschrieben. Nach der Neufassung von Artikel 28 des Gesetzes
wire der erste Absatz von Artikel 27 des Gesetzes iiberfliissig.

14. Artikel 28 des Gesetzes sieht ferner die Ausdehnung des Ziichterrechts auf die in
Artikel 14 Absatz 5 Nummern i, ii und iii des Ubereinkommens erwihnten Sorten vor. In
Anbetracht der Schwierigkeiten, die bei der Ubersetzung aus dem Serbischen ins Englische
moglicherweise auftraten, kann die Formulierung von Artikel 10 des Gesetzes als der
Begriffsbestimmung der im wesentlichen abgeleiteten Sorte in Artikel 14 Absatz 5
Buchstabe b des Ubereinkommens entsprechend gelten.

Artikel 15 des Ubereinkommens: Ausnahmen vom Ziichterrecht

15. Artikel 29 des Gesetzes legt die verbindlichen Ausnahmen vom Ziichterrecht in einer
Formulierung dar, die Artikel 15 Absatz 1 des Ubereinkommens entspricht. Es ist jedoch
wichtig, das Recht vorzusehen, die unter Artikel 14 Absatz 1 des Ubereinkommens erwihnten
Handlungen beziiglich der Sorten vorzunehmen, die unter Verwendung einer geschiitzten
Sorte hervorgebracht werden, sofern diese nicht eine im wesentlichen abgeleitete Sorte ist.

Artikel 16 des Ubereinkommens: Erschopfung des Ziichterrechts

16. Es ist nicht klar, ob Artikel 30 des Gesetzes den wesentlichen Inhalt von Artikel 16 des
Ubereinkommens enthilt. Es wird vorgeschlagen, ihn gemiB dem Ubereinkommen neu zu
fassen und klarzustellen, dal3 er alles Material, nicht nur das Vermehrungsmaterial, betrifft.

Artikel 17 des Ubereinkommens: Beschriankungen in der Ausiibung des Ziichterrechts

17. Artikel 37 des Gesetzes enthdlt Bestimmungen beziiglich der Erteilung von
Zwangslizenzen durch die Behorden. Die Voraussetzungen fiir die Erteilung von
Zwangslizenzen scheinen sehr allgemein zu sein, und es wird nahegelegt, sie auf Fille von
offentlichem Interesse zu beschrinken. Es konnte empfohlen werden, die dulerst detaillierten
Bestimmungen des letzten Teils von Artikel 37 des Gesetzes in die Durchfiihrungs-
bestimmungen aufzunehmen.

18. Artikel 37 des Gesetzes sieht ferner vor, dal die Behorden bei der Erteilung einer
Zwangslizenz die vom Zwangslizenznehmer an den Patentinhaber zu entrichtenden Betrage
festlegen. Er legt fest, dal der so festgesetzte Betrag eine angemessen Vergiitung, wie von
Artikel 17 Absatz 2 des Ubereinkommens vorgeschrieben, darstellen muf.
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Artikel 18 des Ubereinkommens: MaBnahmen zur Regelung des Handels

19. Das Gesetz enthélt keine Bestimmungen, die im Widerspruch zu Artikel 18 des
Ubereinkommens stehen, doch ist eine allgemeine Bemerkung anzubringen. Artikel 22 des
Gesetzes erlegt Bedingungen fiir den gewerbsméfigen Vertrieb von Sorten auf. Der
Sortenschutz sollte unabhidngig von Marktregelungen sein. Auflerdem zeigt die Erfahrung,
daf} es Fille geben kann, in denen Ziichter aus unterschiedlichen Griinden den Schutz fiir ihre
Sorten nicht fiir notwendig halten oder in denen beispielsweise die Schutzfrist fiir alte Sorten
abgelaufen ist und diese noch immer gewerbsmifig vertriecben werden konnen. Die
Voraussetzungen konnten die gewerbsméafige Verwertung unnétig behindern.

Artikel 19 des Ubereinkommens: Dauer des Ziichterrechts

20. Artikel 32 des Gesetzes sicht eine Schutzdauer von 25 Jahren fiir “mehrjéhrige
Pflanzen” und von 20 Jahren fiir alle iibrigen Sorten vor. Diese Schutzfristen entsprechen den
vom Ubereinkommen vorgeschriebenen, wobei dieselbe Bemerkung beziiglich der
“mehrjidhrigen Pflanzen” wie fiir Absatz 8 anzubringen ist. AuBerdem sollte klargestellt
werden, dass die Frist am Tag der Schutzerteilung beginnt.

Artikel 20 des Ubereinkommens: Sortenbezeichnung

21. Die Artikel 14 bis 17 des Gesetzes enthalten Bestimmungen tiber die
Sortenbezeichnung, die die Anforderungen in Artikel 20 des Ubereinkommens erfiillen. Ein
Hinweis auf Sortenbezeichnungen, die unter dltere Rechte Dritter fallen, sollte in das Gesetz
aufgenommen werden.

Artikel 21 des Ubereinkommens: Nichtigkeit des Ziichterrechts
Artikel 22 des Ubereinkommens: Aufhebung des Ziichterrechts

22. Die Artikel 34 und 38 bis 40 des Gesetzes sollten so angeordnet werden, daf3 ein Artikel
die Bestimmungen fiir die Nichtigkeit und ein anderer diejenigen fiir die Aufhebung enthilt.
Die Bestimmungen geben zur Zeit nicht den wesentlichen Inhalt der Artikel 21 und 22 des
Ubereinkommens wieder noch unterscheiden sie tatsichlich zwischen Nichtigkeit und
Authebung. Der Hinweis in Artikel 40 des Gesetzes auf Artikel 18 Absatz 2 des Gesetzes
sollte liberpriift werden.

Artikel 30 des Ubereinkommens: Anwendung des Ubereinkommens

23. Artikel 30 Absatz 1 Nummer i des Ubereinkommens schreibt den beitretenden Staaten
vor, geeignete Rechtsmittel fiir die wirksame Wahrung der Ziichterrechte vorzusehen. Die
Artikel 43 bis 45 des Gesetzes verpflichten den Staat, das Recht des Inhabers zu schiitzen und
die zu befolgenden Verfahren festzulegen. Die Artikel 46 bis 48 des Gesetzes sehen vor, daf3
natiirliche Personen und juristische Personen, die als rechtswidrig geltende Handlungen
vornehmen, gemal der derzeitigen Gesetzgebung Jugoslawiens haftbar sind. Das Gesetz ist
daher mit Artikel 30 Absatz 1 Nummer i des Ubereinkommens vereinbar.
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24. Artikel 30 Absatz 1 Nummer ii des Ubereinkommens schreibt den beitretenden Staaten
vor, “eine Behdrde fiir die Erteilung von Ziichterrechten zu unterhalten ...”. Artikel 2 Absatz 4
des Gesetzes bestellt die Bundesbehorde, die von der Gesetzgebung Jugoslawiens festgelegt
wird, als die Behorde, die im Bereich des Rechtsschutzes von Ziichterrechten in Jugoslawien
zustiindig ist. Das Gesetz ist daher mit Artikel 30 Absatz 1 Nummer ii des Ubereinkommens
vereinbar.

25.  Artikel 30 Absatz 1 Nummer iii des Ubereinkommens schreibt den beitretenden Staaten
vor, Mitteilungen {iiber Antrige auf und Erteilung von Ziichterrechten sowie die
vorgeschlagenen und genehmigten Sortenbezeichnungen bekanntzumachen. Artikel 21 des
Gesetzes ermichtigt die Bundesbehorde, amtliche Mitteilungen iiber die Erteilung von
Ziichterrechten im amtlichen Register bekanntzumachen. Diese Bestimmungen entsprechen
Artikel 30 Absatz 1 Nummer iii des Ubereinkommens.

Allgemeine Schluf3folgerung

26. Das Gesetz enthélt in seinen hauptsdchlichen Bestimmungen einen groBen Teil des
wesentlichen Inhalts des Ubereinkommens. Es bedarf indessen einer umfassenden neuen
Abfassung und Anordnung.

27. Das Verbandsbiiro schldgt dem Rat vor, er moge

a)  die Regierung Jugoslawiens davon unterrichten, dafl das Gesetz einige bedeutende
Bestimmungen des Ubereinkommens nicht enthalt;

b) das Verbandsbiro ersuchen, der Regierung Jugoslawiens beziiglich der
Ausarbeitung der erforderlichen Anderungen des Gesetzes und einer befriedigenderen
Ubersetzung in eine oder mehrere der UPOV-Amtssprachen seine Unterstiitzung anzubieten;

b) die Regierung Jugoslawiens auBlerdem davon zu unterrichten, daf} sie nach der
Vornahme der erforderlichen Anderungen gemiB den Wiinschen des Verbandsbiiros und der
Abfassung der Durchfithrungsbestimmungen eine Urkunde {iber den Beitritt zum
Ubereinkommen hinterlegen kann.

28. Der Rat wird ersucht, die obigen
Informationen zur Kenntnis zu nehmen und
aufgrund des im vorhergehenden Absatz
dargelegten Vorschlags eine Entscheidung zu

treffen.

[Anlage I folgt]
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ANLAGE I

Bundesrepublik Jugoslawien
Bundesregierung
Bundesministerium fiir Landwirtschaft

16. Februar 2001

Herr

Dr. Kamil Idris

Generalsekretir

Internationaler Verband zum Schutz von Pflanzenziichtungen (UPOV)
34, ch. des Colombettes

CH-1211 GENF 20

Schweiz

Sehr geehrter Herr Dr. Idris,

ich habe die Ehre, Sie davon zu unterrichten, dall das Parlament der Bundesrepublik
Jugoslawien am 30. Juni 2000 das Gesetz zum Schutz landwirtschaftlicher und forstlicher
Pflanzensorten verabschiedete.

Die Bundesrepublik Jugoslawien beabsichtigt, dem Internationalen Verband zum Schutz
von Pflanzenziichtungen (UPOV) (UPOV-Ubereinkommen vom 2. Dezember 1961, revidiert in
Genf am 10. November 1972, am 23. Oktober 1978 und am 19. Mérz 1991 (Akte von 1991))
beizutreten.

Gemil den Bestimmungen von Artikel 34 Absatz 3 der Akte von 1991 wére ich sehr
dankbar, wenn der Rat der UPOV Stellung zur Vereinbarkeit des Gesetzes der Bundesrepublik

Jugoslawien mit den Bestimmungen der Akte von 1991 nehmen wiirde.

Mit vorziiglicher Hochachtung

Sasa VitoSevié
Bundesminister fiir Landwirtschaft

Anlage [Amtliche Ubersetzung ins Englische]

[Anlage II folgt]
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ANLAGE II

LAW OF YUGOSLAVIA

I. BASIC PROVISIONS

Article 1

This law regulates the procedure for protecting domestic and foreign agricultural and forest
plants (hereinafter: cultivars) and the plant breeder’s rights.

Article 2

The meaning of the terms used in this law:
1)  ‘Cultivar’ — a plant grouping within a single botanical taxon of the lowest known rank,
which is defined by the description of the properties of given genotype or combination of
genotypes and is distinguished from any other plant grouping by the expression of at least one of
the characteristics and represents a unit with regard to its suitability for being propagated
unchanged.
2)  ‘Initial cultivar’ — one from which new cultivar is derived.

3)  ‘Protected cultivar’ — cultivar protected by the provisions of this law.

4)  ‘Breeder’ — a legal person, an entrepreneur or a physical person who bred, or discovered
and developed a cultivar.

5)  ‘Priority day’ — a date of first public announcement of a cultivar.
6)  ‘Federal Office in charge’ — a federal organ which is engaged in agricultural issues.

7)  ‘Federal Agency’ — a federal agency in charge of issues concerning protecting cultivars of
agricultural and forest plants.

II. THE PROCEDURE OF CULTIVAR PROTECTION

Application for Cultivar Protection

Article 3

The procedure for protecting domestic cultivars is started on the basis of filing an
application by a breeder, and for foreign cultivar — when a breeder of the foreign cultivar or his
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authorized representative in Federal Republic in Yugoslavia file an application (hereinafter:
application).
Article 4
The application from Article 3 is submitted to the Federal Agency in charge.

The form and the contents of the application form from item 1 of this Article are regulated
by the Federal Office.

On receiving the application, the Federal Agency assesses whether the application has been
properly filled, i.e. whether it meets the conditions stated in Article 3 of this law.

If not correct, the Federal Agency shall, stating the reasons, call the submitter to eliminate
the assessed defects within 30 days from the announcement.

If the submitter does not act accordingly within the time prescribed, the application will be
turned down.

Article 5

The duly made application is entered in the Register of Applications for the Protection of
New Cultivars (hereinafter: Register of Applications).

The content of this Register is regulated by the Federal Office.
Article 6
Documentation on developing a new cultivar and the samples of the propagating material
of the cultivar for the purpose of evaluation and preservation, i.e. a certificate that mother trees of

perennial species of plants of that cultivar are grown, stating the locality and the data on mother
trees, are also enclosed with the application.

Right of Priority

Article 7

If two or more breeders have, independently, bred, discovered or developed a new cultivar,
the right of priority shall enjoy the breeder who was the first to file an application for cultivar
protection.

The priority is in effect from the date of filing an application to the Federal Agency, if the
applicant has not called on the day of priority.
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In order to claim the right of priority on the basis of the day of priority, the applicant has to
submit a proof of the day of priority to the Federal Agency within 30 days of filing an

application.

If the Federal Agency accepts the proof of the day of priority, the application is considered
as submitted on the day of priority.

If an earlier filed application is rejected or withdrawn, the Federal Agency shall start the
procedure for protecting the cultivar on the basis of later submitted application.

Conditions for the Cultivar Protection

Article 8

A cultivar can be protected according to the provisions of this law if it is new, distinct,
uniform, stable and meets the requirements for denomination as a protected cultivar.

Article 9

A cultivar is considered to be a new one if on the day of filing the application or on the day
of priority the propagating material of that cultivar has not been sold or disposed of to others in
some other way with the consent of the breeder, legal successor or the heir of the breeder’s right,
for purposes of exploitation of the cultivar on the territory of the Federal Republic of Yugoslavia
for a period longer than a year, or on a foreign territory — for longer than four years, and, in the
case of perennial plant species — for longer than six years.

The cultivar from item 1 of this Article is also considered to be new if it has been marketed
for commercial use as follows:

1) by a contract on the transfer of a breeder’s right;

2) by a contract which allows the propagation of the propagating material of the cultivar in the
name of the breeder, legal successor or the heir of the breeder’s right, provided that the multiplied
material is returned to the breeder, legal successor or to the heir of the breeder’s right, and that

the multiplied propagating material is not used for the production of another cultivar;

3) by a contract that allows investigations in the experimental field and laboratories for
cultivar evaluation;

4)  if trading a cultivar means fulfilling a legal obligation, particularly as regards biological
safety or cultivar registration according to the Law on Release and Denomination of Agricultural
and Forest Plants.

Article 10

A new cultivar is considered to be derived from the initial cultivar in the following cases:
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1)  ifit has been mainly derived from the initial cultivar — as long as it retains relevant
characteristics deriving from the genotype or from the combination of genotypes of the initial
cultivar;

2) ifitis distinct from the initial cultivar and the initial cultivar was used in the procedure of
breeding new cultivar;

3) if it resembles the initial cultivar in the expression of the major properties which are the
result of the genotype or the combination of genotypes of the initial cultivar, except for the
differences caused by the very fact of deriving.

Article 11

A cultivar shall be deemed to be distinct if it is clearly distinguishable from any other
cultivar, whose existence is a matter of common knowledge at the time of filing an application or
on the day of priority.

A cultivar is considered as being well known if its exploitation has been already under way,
if the cultivar has been entered in an official register of cultivars or if the data on the cultivar have
been published in scientific publications.

If the application for the protection of cultivar release has been filed in a foreign country,
the cultivar shall be considered as widely known from the day of filing application, provided that

the cultivar has been entered in the appropriate register according to the required procedure.

Evaluation of cultivar distinctness is done using the methods regulated by the Federal
Office.

Article 12
A cultivar shall be deemed to be uniform if, subject to the variation that may be expected
from the particular features of its propagation, it is sufficiently uniform in its relevant

characteristics.

Evaluation of cultivar uniformity is done using the methods regulated by the Federal
Office.

Article 13

The cultivar shall be deemed to be stable if its relevant characteristics remain unchanged
after propagation.

Evaluation of cultivar stability is done using the methods regulated by the Federal Office.
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Article 14
The applicant is obliged to propose the cultivar denomination in the application.

The applicant may temporarily postpone denomination. In that case, the applicant shall
propose the denomination for the cultivar within 30 day of filing the application. If the applicant
does not submit the proposal in due time, the application shall be rejected.

The interested legal person, an entrepreneur or a physical person can file an objection to the
proposed denomination within 30 days following the entry in the Register of applications.

The Federal Agency shall notify the applicant about the objection according to item 3 of
this Article that he should submit a reply within 30 days from receiving the objection.

The applicant can propose a new denomination on the basis of the objection.

If the denomination proposed does not comply with the provisions of Article 15 of this law,
the Federal Agency shall order the applicant to submit a proposal for a new denomination within
30 days of being notified.

If the applicant within the time prescribed does not submit a proposal for a new
denomination, the application shall be rejected.

The Federal Agency shall grant the denomination handing down the decision on cultivar
protection.

Article 15

The denomination may be a word, a combination of words, a combination of words and
numbers, meaningful or meaningless, provided that the designation given enables the cultivar to
be identified.

If the denomination had already been used in the Federal Republic of Yugoslavia or in a
foreign country, or proposed or registered in Yugoslavia or in a foreign country, then only that
denomination may be used in the procedure of protecting cultivars before the Federal Agency,
except if there exist reasons for rejection under Article 16 of this law. All synonyms will be
entered in the Register of Applications and the Register of Protected Cultivars.

The identical or a similar denomination in the Federal Republic of Yugoslavia or in a
foreign country may not be used for another variety of the same or of a related species. The
denomination may not be used even after its usage if the stated denomination has a particular
significance with regard to the cultivar.

The legal person, an entrepreneur or a physical person, who deals with marketing or
advertising of the propagating material of the protected cultivar, is obliged to use the cultivar
denomination.
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The obligation concerning the denomination is valid even after expiring of cultivar
protection, i.e. breeder’s rights referred to in Article 31 of this law.

When a cultivar is offered for sale or marketed, it shall be permitted to associate a
trademark, trade name or other similar indication with a registered denomination. If such an
indication is so associated, the denomination must nevertheless be easily distinguishable.

Article 16

The Federal Agency shall reject the proposal for the denomination if it establishes that the
proposed denomination is:

1)  unsuitable for the cultivar identification;

2)  composed exclusively of marks and indications which may serve for determination of
cultivar, species, quality, quantity, desired aim, value of geographical origin or the production
time;

3) composed in such a way that it might be mistaken or confused with regard to its properties,
value or geographical origin of the cultivar;

4)  identical or very similar to the denomination which has already marked the cultivar of the
same or related species.

The Federal Agency shall determine the related species.
Article 17

The Federal Agency shall cancel the denomination upon breeder’s request or on the basis
of the decision prohibiting denomination issued by the Court.

The Federal Agency shall notify the breeder that the denomination has been cancelled on
the basis of the Court decision and ask him to propose a new denomination within 30 days.

Article 18

The cultivar is evaluated in the experimental field or laboratory in order to assess whether it
fulfills the requirements for the protection.

For the above mentioned evaluation, the applicant is obliged to submit the necessary
quantity of the cultivar propagating material to the Federal Agency. If the applicant does not
submit the adequate quantity of the propagating material, the application will be rejected.

Article 19

The cultivar is evaluated in the experimental field or laboratory by the legal person, who
satisfies the requirements for the mentioned research in terms of specialization, equipment and
facilities (hereinafter: trial contractor).
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The requirements concerning the specialization, equipment and facilities which the
contractor has to fulfill, are determined by the Federal Agency.

The Federal Agency checks the conditions from item 1 of this Article and issues a decision
whether the conditions have been met.

The list of the trial contractors is published in ‘Slu'beni list SRJ’ (Yugoslav Official
Register).

Article 20
The Federal Agency signs the contract with the trial contractor.

The Federal Agency processes the trial results obtained in the experimental field or
laboratory.

The results from item 2 of this Article are processed according to the methods regulated by
the Federal Office.

On the basis of the examination results, the Federal Agency estimates whether the

conditions for plant protection have been met for granting the breeder’s right to the applicant.
Article 21

The Federal Agency issues a decision on plant protection or rejects the application for it.

The cultivar which was approved is entered in the Register by the Federal Agency.

The contents of the Register on cultivars protected is regulated by the Federal Agency.

The list of the cultivars protected with the data on denomination, the breeder, holder of the
right and their seat, i.e. residence, is announced in ‘Slu'beni glasnik SRJ’ (Yugoslav Official
Register) within 30 days from the decision issue.

Article 22

The propagating material of the protected cultivars of agricultural and forest plants may be
marketed if the Federal Agency has issued a decision on plant protection.

The propagating material of the protected cultivars which are imported must be followed by
the appropriate papers issued by the Federal Office of the exporting countries, which has
inspected trueness-to-name and quality in the production of the propagating material.
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Article 23
A legal person, an entrepreneur or a physical person may have an insight into:
1) the applications for cultivar protection;
2) the documentation on cultivar evaluation and protection procedure;
3) the documentation on protected cultivars, i.e. on breeder’s rights.
If a cultivar production requires repeated use of another cultivar (components), the

applicant may demand that the documents and the trial results of the components be an official
secret.

Objections

Article 24

Effective from the day of the entry of the application in the Register of applications, i.e. the
entry of the cultivar in the Register of the protected cultivars, a legal person, an entrepreneur or a
physical person interested may submit to the Federal Agency an objection to the entry within 30
days.

The objection must be submitted in written form with the appropriate evidence.

Article 25

The objection to the entry in the Register of the applications must be based on the statement
that the applicant does not hold the right of the breeder or he does not have the right of priority.

The Federal Agency will forward the objection from item 1 of this Article to the applicant
informing him to send the reply to the objection in which he should state whether he intends to
retain, alter or withdraw his application within 30 days from the day of the objection receipt.

If the applicant does not reply within the time prescribed, the objection will be considered
withdrawn. If the applicant replies and demands the objection to be re-evaluated, with alterations
or without them, i.e. without additions, his reply will be submitted to the submitter of the
objection who is obliged to reply within 30 days.

The decision concerning the objection from item 1 of this Article is finally under the
administrative procedure.
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Article 26

The objection to the entry in the Register of the protected cultivars must be based on the
statement that the cultivar is not new, distinct, uniform or stable.

The Federal Agency may order an additional testing of the cultivar to assess the statements
in the objection.

At the request of the Federal Agency, the objection submitter must within 30 days submit
additional information and documents on which his objection is based or the propagating material

needed for evaluation.

If the objection submitter does not meet the conditions from item 3 of this Article, the
objection will be rejected.

The decision concerning the objection from item 1 of this Article is finally under the
administrative procedure.

III. RIGHTS AND OBLIGATIONS OF THE HOLDER OF THE PLANT BREEDER’S RIGHT

The Rights of the Holder of the Plant Breeder’s Right

Article 27

The rights of the breeder are as follows: property rights (the right of the holder of the right
to use the protected cultivar and dispose of it, as well as to enjoy other commercial benefits of the
protected cultivar) and moral rights (that the denomination, i.e. the name of the breeder be stated
in the application, files, registers, documentation and publications).

The breeder’s right to the protected cultivar will be acknowledged to the breeder, his legal
successor or the heir of his right by issuing a decision on cultivar protection (hereinafter: the
holder of the right).

If two or more breeders jointly bred, discovered or developed a cultivar, they hold the same
protection right. If the breeders reached some other agreement, their rights will be stated by the
contract.

Article 28

Effective from the day of the cultivar entry in the Register of the protected cultivars, the
holder of the right is entitled to:

1)  production or propagation (multiplication) of the protected cultivar;

2)  assessment of the conditions for propagating the protected cultivar;
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3) inclusion in traffic of the protected cultivar;

4)  marketing of the protected cultivar;

5)  exporting and importing of the protected cultivar;

6)  using the denomination of the protected cultivar.
The holder of the right may also have the right to:

1)  the cultivar which derives from a protected cultivar which has not been originally derived
cultivar;

2)  the cultivar which cannot be clearly distinguished from the protected cultivar;

3) the cultivar the production of which requires repeated use of the protected cultivar.
Article 29

The breeder’s right does not include the right for the protection of the procedures:

1)  which are undertaken privately or for the purposes which are not commercial;

2)  which are taken for experimental purposes;

3)  which are carried out for breeding other cultivars.
Article 30

The breeder’s right does not refer to the rights from Article 28 of this law concerning the
propagating material of the cultivar included in traffic by the holder of the right or with his
approval on the territory of the Federal Republic of Yugoslavia for further propagation of the
cultivar which is in the procedure of the evaluation or for the export of propagating material of
the cultivar into a country which has no protection of the cultivars of a plant, genus or species to
which this cultivar belongs.

Article 31

During the period from submitting an application for cultivar protection until assessing
breeder’s right, the holder of the right is entitled to an appropriate remuneration paid by a legal
person, an entrepreneur or a physical person who exploited the cultivar over the period
mentioned.

Article 32

The right of the breeder to the cultivar protected lasts 20 years, and for perennial crops — 25
years.
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Obligations of the Holder of the Breeder’s Right

Article 33

The holder of the right is obliged to maintain the cultivar protected or its hereditary
components unchanged as long as the cultivar protection is valid.

Article 34

The Federal Agency shall estimate whether the cultivar protected or its hereditary
components are maintained unchanged during the protection period.

If the Federal Agency finds out that the holder of the right has failed to maintain the
cultivar, it will issue a decision on canceling the breeder’s right.

Article 35

At the request of the Federal Agency, the holder shall provide an appropriate sample of
propagating material or its hereditary components for assessing or renewing the samples or
comparative trials of other cultivars for the purpose of the protection.

At the request of the Federal Agency, the holder of the right shall maintain or keep the
official sample.
Licenses
Article 36

The holder of the right from Article 28 of this law may contract to transfer his rights wholly
or partially to a legal person, an entrepreneur or a physical person (hereinafter: license).

The license is transferred by the contract which must be in written form and contain scope
of the rights, the term of the license, remuneration, as well as state other rights from the contract.

The holder of the right is under obligation to submit the license contract to the Federal
Agency for entry into the Register of the protected cultivars.

Article 37
The request for refusal of the compulsory license is submitted to the Federal Agency.
If the exploitation of the protected cultivar is beneficial to agriculture, health service,
defense of the country, protection and improvement of the environment, or is of special interest to

a particular branch of economy, the Federal Agency will issue a decision granting the compulsory
license.
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The compulsory license will be granted under the following conditions:
1)  if'the applicant is qualified to use the breeder’s right in an expert and efficient way;

2) if the holder of the right refuses to grant the license or grants it under unacceptable
conditions;

3) if'three years have elapsed since the day of establishing the breeder’s right.

The Federal Agency shall grant the compulsory license with the entitlement to all or
particular rights stated in Article 28 of this law.

The Federal Agency shall fix an adequate payment for the compulsory license which will
be paid to the holder of the right by a legal person, entrepreneur or a physical person who were
granted the license.

The holder of the right is obliged, at the request of the Federal Agency, to deliver the
amount of the propagating material necessary for utilization of the compulsory license to the
legal person, entrepreneur or physical person to whom the compulsory license has been granted,
with the adequate payment to the holder of the right.

The compulsory license is issued for the two-to-four year period. Exceptionally, the
compulsory license can be granted for a period shorter than two or longer than four years. The
compulsory license can be extended if the Federal Agency finds out that there exist reasons for
which the compulsory license was granted after its expiry.

The Federal Agency shall cancel the compulsory license if a legal person, an entrepreneur
or a physical person to whom the license was granted does not fulfil the conditions under which it
had been granted.

IV. TERMINATION OF THE BREEDER’S RIGHT

Article 38

Breeder’s right is terminated before the expiry of the term stated in Article 32 of this law in
the following cases:

1)  if the holder of the right states in written form to the Federal Agency that he wants to
terminate the breeder’s right, in effect from the day mentioned in the statement, i.e. from the day

of the receipt of the statement;

2)  if the annual costs of cultivar protection were not paid on the day when the costs were due.
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Article 39
The Federal Agency can nullify the decision on the cultivar protection throughout the
duration of the protection, by official duty or at the proposal of the interested legal person,
entrepreneur or physical person if it assesses that the cultivar is not new or distinct, uniform or
stable or that the breeder’s right was given to the legal person, entrepreneur or physical person to
whom they are not entitled, and the person who holds the breeder’s right has not started the
procedure for cultivar protection, or waived the right for cultivar protection.

On the basis of declaring the decision null, the Federal Agency shall annul the cultivar from
the Register of the protected cultivars.

Article 40

The Federal Agency will cancel the decision on cultivar protection and enter the data into
the Register of the protected cultivars if:

1) it assesses that the holder of the breeder’s right does not maintain the cultivar protected or
its hereditary components during the period of cultivar protection;

2)  the holder of the breeder’s rights does not propose the change of the denomination within
the term prescribed according to Article 18, item 2 of this law.

If the breeder’s right has been reconfirmed after cancellation, the request submitter cannot

ask for the fulfillment of his rights from the legal person, entrepreneur or physical person who
did not misuse the cultivar protected from cancellation of the right and its reconfirming.

V. COSTS
Article 41

The costs of cultivar trials in the field and laboratory, and annual costs for cultivar
protection bears the applicant, i.e., the holder of the right.

The costs from item 1 of this Article are fixed by Federal Government.

VI. CONTROL

Article 42

The control over the provisions of this law and its articles shall be performed by the
Federal Office through its inspector.
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The inspector from item 1 of this article must hold a degree in field crops, vegetable or fruit
growing, viticulture, horticulture or forestry.

Article 43
While controlling the law, the inspector shall be in charge of:

1) inspecting cultivar distinctness, stability and uniformity in the experimental field or
laboratory with the contractor;

2)  inspecting whether the contractor meets the requirements necessary for cultivar evaluation
in the experimental field or laboratory;

3) inspecting the production and traffic of the propagating material which is protected
according to the provisions of this law;

4)  inspecting the import and export of the propagating material;
5)  monitoring the application of license rights;
6) inspecting the usage of the denomination;

7)  sampling the propagating material without remuneration for assessing the fulfillment of the
requirements prescribed by this law;

8)  checking business files and documents of legal persons, entrepreneurs and physical persons
concerning this law;

9)  collecting data and information from responsible and other persons and interrogating the
witnesses and court experts when necessary for successful job performance.

Article 44
While controlling the law, the inspector shall be in charge of:

1) forbidding the traffic, import and export of the propagating material if he assesses that that
this material does not meet the conditions mentioned in this law;

2)  forbidding the contractor to test the cultivars in the field or laboratory if the latter does not
eliminate the defects as regards the conditions prescribed by this law and by the regulation passed
for the purpose of this law;

3) filing actions for infringements done on a criminal or commercial basis and starting the
legal procedure due to violation of the provisions of this law;

4)  ordering taking other measures based on the authorization derived from this law.

Measures from item 1 of this law are regulated by the decision of the Inspector.
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This decision can be appealed to the Federal Office.

The objection should be submitted within 8 days from the delivery date and cannot prevent
its execution.

The decision of the Federal Office is finally under the administrative procedure.
Article 45

The Federal inspectors must have an official card, uniform and the badge of the Federal
inspector.

The form of the card, the uniform and the shape of the badge from item 1 of this law are
regulated by the Federal Office.

VII. PENAL PROVISIONS

Article 46

A fine of 150.000 to 450.000 of new dinars shall be imposed on a legal person or an
entrepreneur who were entered into the court Register for commercial offense:

1) if he uses the denomination without the approval of the Federal Agency (Article 14;
item 8);

2)  if he uses the denomination for cultivar protected, which is identical or very similar to the
name of the protected cultivar of the same or related species, as well as after termination of the
usage of cultivar protected if denomination of the cultivar protected has a particular significance
with regard to that cultivar (Article 15; item 3);

3) if he includes into traffic the propagating material which has not been granted the decision
on cultivar protection (Article 22; item 1);

4) if he imports the propagating material which is not followed by the appropriate
documentation issued by the Federal Office of the exporting country which controlled the
production of the propagating material (Article 22; item 2);

5) if he does not maintain the cultivar protected or its hereditary components throughout the
period of cultivar protection (Article 33).

Actions from item 1 of this Article shall be fined for commercial offense and the fine of
3,000 to 30,000 of new dinars shall be imposed on the person responsible for the legal person.
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Article 47

A fine of 15,000 to 150,000 new dinars shall be imposed on the legal person or
entrepreneur for an offense committed:

1) if at the request of the Federal Agency, he does not deliver the adequate sample of the
propagating material or hereditary components of the protected cultivar for the purpose of
renewing cultivar samples or conducting comparative trials or other cultivars for protection; or if
he does not maintain or keep the official sample for the needs of the Federal Agency (Article 34);

2)  if he does not submit to the Federal Agency the contract on the license for the entry in the
Register of the protected cultivars (Article 36; item 3);

3) if at the request of the Federal Agency, he does not deliver the appropriate propagating
material necessary for the usage of the compulsory license (Article 37; item 5).

Actions from item 1 of this Article shall be fined for an offense and the fine of 900 to 9,000
of new dinars shall be imposed on the person responsible for the legal person.

Article 48

If the action from Article 46, item 1, provision 1 and 3 and 4, and Article 47, item 1 of this
law is committed by a physical person, a fine of 900 to 9,000 dinars shall be imposed on him.

VIII. TRANSITIONAL AND FINAL PROVISIONS

Article 49

Regulations for the execution of this law shall be brought within 6 months from the date on
which this law comes into force.

Article 50

On the date when this law comes into force, the Law on Approval of New Cultivars,
Permission to Introduce into Production Foreign Cultivars and the Protection of the Cultivars of
Agricultural and Forest Plants ceases to be valid (Yugoslav Official Register, No 38/80 and
82/90).

Article 51

The cultivars which are protected according to the provisions of the Law on Approval of
New Cultivars, Permission to Introduce into Production Foreign Cultivars and the Protection of
the Cultivars of Agricultural and Forest Plants must be tested in the experimental field and
laboratory within a year from the date on which this law comes into force in order to assess
whether the mentioned cultivar is distinct, uniform and stable.
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Article 52
The cultivars for which the applications for the cultivar protection were filed till the date
on which this law comes into force, and for which the procedure has not been completed, will be
protected according to the provisions of this law.
Article 53
This law comes into force on the 8" day following its publication in the Yugoslav Official

Register.

[Ende der Anlage II und des Dokuments]



