C/53/14

ANNEX II / ANNEXE II / ANLAGE II / ANEXO II

[In English only / En anglais seulement /
Nur auf Englisch / En Inglés solamente]

C/53/14
Annex II / Annexe II / Anlage II / Anexo II 
page 16 / Seite 16 / página 16

	[image: ]
	G

	Internationaler Verband zum Schutz von Pflanzenzüchtungen
	




	Der Rat
Dreiundfünfzigste ordentliche Tagung
Genf, 1. November 2019
	C/53/14
Original:  englisch
Datum:  14. Oktober 2019


[bookmark: TitleOfDoc]Entwicklungen betreffend das Sortenschutzgesetz von Myanmar
[bookmark: Prepared]vom Verbandsbüro erstelltes Dokument
Haftungsausschluss:  dieses Dokument gibt nicht die Grundsätze oder eine Anleitung der UPOV wieder
	Zweck dieses Dokuments ist es, den Rat um die Prüfung der Frage zu ersuchen, ob Entwicklungen betreffend das Sortenschutzgesetz von Myanmar von 2019 (Gesetz) Einfluß auf die Entscheidung des Rates vom 26. Oktober 2017 haben. 



Hintergrund

[bookmark: _GoBack]	Die Regierung von Myanmar nahm das Verfahren für den Beitritt zur UPOV mit Schreiben vom 18. September 2017 an den Generalsekretär der UPOV auf, in dem Herr Naing Kyi Win, Generaldirektor, Abteilung für landwirtschaftliche Forschung (DAR), Ministerium für Landwirtschaft, Viehzucht und Bewässerung von Myanmar (MOALI) um Prüfung der Vereinbarkeit des Gesetzentwurfs über den Schutz von Pflanzenzüchtungen (Gesetzentwurf) im Hinblick auf seine Vereinbarkeit mit der Akte von 1991 des UPOV-Übereinkommens ersuchte. Auf seiner einundfünfzigsten ordentlichen Tagung am 26. Oktober 2017 in Genf prüfte der Rat den Gesetzentwurf und entschied (vergleiche Dokument C/51/22 „Bericht”, Absatz 17):

„a)	die Analyse in Dokument C/51/21 zur Kenntnis zu nehmen; 

b)	eine positive Entscheidung über die Vereinbarkeit des „Gesetzentwurfs über den Schutz von Pflanzenzüchtungen“ (Gesetzentwurf) mit den Bestimmungen der Akte von 1991 des Internationalen Übereinkommens zum Schutz von Pflanzenzüchtungen zu treffen, die es Myanmar ermöglicht, seine Beitrittsurkunde zur Akte von 1991 zu hinterlegen, sobald der Gesetzentwurf ohne Änderungen angenommen wurde und das Gesetz in Kraft getreten ist; und 

c)	den Generalsekretär zu ermächtigen, die Regierung von Myanmar über diese Entscheidung zu unterrichten.“

	Mit Schreiben vom 28. September 2019 an den Generalsekretär der UPOV berichtete Herr Naing Kyi Win, Generaldirektor, DAR, MOALI, daß das Parlament von Myanmar das „Gesetz über den Schutz von Pflanzensorten von Myanmar“ am 17. September 2019 verabschiedet habe, und daß das Gesetz vom Präsidenten erlassen und am 24. September 2019 im Amtsblatt veröffentlicht worden sei. Herr Win informierte den Generalsekretär auch darüber, daß im Zuge des parlamentarischen Verfahrens gewisse Änderungen am Gesetzentwurf von 2017 vorgenommen wurden und er ersuchte um Bestätigung der positiven Entscheidung von 2017 durch den Rat der UPOV. Das Schreiben ist in Anlage I dieses Dokuments wiedergegeben. 
Die Übersetzung des dem Schreiben beigefügten Gesetzes kann unter https://www.upov.int/meetings/de/details.jsp?meeting_id=50801 eingesehen werden. 



Änderungen, die in das Sortenschutzgesetz von Myanmar von 2019 aufgenommen wurden, im Hinblick auf den Wortlaut, der dem Rat im Jahr 2017 vorgelegt wurde

	Die im Zuge des parlamentarischen Verfahrens in den Gesetzestext eingebrachten Änderungen im Hinblick auf den Wortlaut der englischen Übersetzung des dem Rat im Jahr 2017 vorgelegten Gesetzentwurfes sind im Überarbeitungsmodus in Anlage II dieses Dokuments (nur in englischer Sprache) dargelegt. 


	Der Wortlaut von Artikel 2 Buchstabe c des Gesetzes enthält die Begriffsbestimmung von „Pflanzenzüchtung“, die im Wortlaut des Gesetzentwurfes von 2017 nicht enthalten war, wie folgt:

„Artikel 2 […]:

c)	‘Pflanzenzüchtung’ bezeichnet eine Pflanzensorte, die mindestens ein deutlich von einer bestehenden Pflanzensorte unterscheidbares Merkmal ausprägt, beim Anbau Homogenität bei den Merkmalen aufweist und keine Veränderung der Merkmale durch Vermehrung aufweist. Wurde ein Züchterrecht erteilt, so muß sie gemäß Artikel 8 neu sein und gemäß den Artikeln 12 und 13 dieses Gesetzes eine Bezeichnung haben;“

	Die Akte von 1991 enthält keine Begriffsbestimmung von „Pflanzenzüchtung“. Die Begriffsbestimmung von „Pflanzensorte“ in Artikel 2 Buchstabe b des Gesetzes steht im Einklang mit Artikel 1 Ziffer vi der Akte von 1991.

	Der Wortlaut von Artikel 26 Buchstabe a des Gesetzes enthält Bestimmungen über im wesentlichen abgeleitete Sorten nach Artikel 14 Absatz 5 des Gesetzes von 1991, die sich wie folgt vom Wortlaut der entsprechenden Bestimmungen des Gesetzentwurfes von 2017 unterscheiden:

„Artikel 26.	Die Bestimmungen in den Artikeln 23, 24 und 25, 26 gelten auch im Hinblick auf folgende Sorten.

a)	Sorten, die im wesentlichen von der geschützten Sorte abgeleitet sind, wenn die geschützte Sorte selbst keine im wesentlichen abgeleitete Sorte ist, die durch die Auslese einer natürlichen oder künstlichen Mutante oder eines somaklonalen Abweichers, die Auslese eines Abweichers in einem Pflanzenbestand der Ursprungssorte, die Rückkreuzung oder die gentechnische Transformation gewonnen wurde. Eine Sorte wird als im wesentlichen von einer anderen Sorte („der Ursprungssorte“) abgeleitet angesehen, wenn sie 

Eine Sorte wird als im wesentlichen von einer anderen Sorte („der Ursprungssorte“) abgeleitet angesehen, wenn sie

i)	vorwiegend von der einer anderen Sorte (‘Ursprungssorte,’) oder von einer Sorte, die selbst vorwiegend von der Ursprungssorte abgeleitet ist, unter Beibehaltung der Ausprägung der wesentlichen Merkmale, die sich aus dem Genotyp oder der Kombination von Genotypen der Ursprungssorte ergeben, abgeleitet ist, 

ii)  	sich von der Ursprungssorte deutlich unterscheidet und, 

iii)	abgesehen von den sich aus der Ableitung ergebenden Unterschieden, in der Ausprägung der wesentlichen Merkmale, die sich aus dem Genotyp oder der Kombination von Genotypen der Ursprungssorte ergeben, der Ursprungssorte entspricht.
Im wesentlichen abgeleitete Sorten können beispielsweise durch die Auslese einer natürlichen oder künstlichen Mutante oder eines somaklonalen Abweichers, die Auslese eines Abweichers in einem Pflanzenbestand der Ursprungssorte, die Rückkreuzung oder die gentechnische Transformation gewonnen werden.

b)	Sorten, die im Sinne von Artikel 11 9 nicht eindeutig von der geschützten Sorte unterscheidbar sind;

c)	Sorten, deren Erzeugung die fortlaufende Verwendung der geschützten Sorte erfordert.”


	Der Wortlaut von Artikel 27 Buchstaben b und c des Gesetzes enthält Bestimmungen betreffend die freigestellte Ausnahme gemäß Artikel 15 Absatz 2 der Akte von 1991, die sich wie folgt vom Wortlaut der entsprechenden Bestimmungen des Gesetzentwurfes von 2017 unterscheiden:

„Artikel 27 […]:

b)	Es wird nicht als Verletzung des Rechts des Züchters in bezug auf Sorten, die in einer Liste landwirtschaftlicher Arten stehen, wie vom Ministerium vorgeschrieben, betrachtet, wenn KleinbauernLandwirte das Erntegut, das sie durch den Anbau der geschützten Sorte in ihrem eigenen Betrieb oder einer Sorte im Sinne von Artikel 26 Buchstabe a oder b dieses Gesetzes27 Buchstaben a) und b) dieses Gesetzes gewonnen haben, zu Vermehrungszwecken nur für den Eigenbedarf in ihrem eigenen Betrieb verwenden, sofern diese Verwendung in einem angemessenen Rahmen und unter Wahrung der berechtigten Interessen des Züchters erfolgt.

c) 	Sorten von Obst-, Zier-, Gemüse- und Forstpflanzen sind von der Ausnahme nach Unterabsatz b dieses Abschnitts ausgenommen.

„d)	Der angemessene Rahmen und die Maßnahmen zur Wahrung der berechtigten Interessen des Züchters, wie in Unterabschnitt b dieses Abschnitts erwähnt, werden in den Durchführungsbestimmungen vorgeschrieben.”

	In dem an den Generalsekretär der UPOV gerichteten Schreiben vom 28. September 2019 (siehe Anlage II) erklärte Herr Win, daß „[i]n bezug auf Artikel 27 Buchstabe b des Gesetzes, die Durchführungsbestimmungen die Umsetzung des Wortlauts ‘nur für den Eigenbedarf’ ‘in angemessenem Rahmen und unter Wahrung der berechtigten Interessen des Züchters’ gemäß Artikel 15 Absatz 2 der Akte von 1991 des UPOV-Übereinkommens vorsehen werden.“

SCHLUSSFOLGERUNG

	Auf oben dargelegter Grundlage haben die im Zuge des parlamentarischen Verfahrens in das Gesetz eingebrachten Änderungen keinen Einfluß auf die materiellen Bestimmungen der Akte von 1991 des UPOV‑Übereinkommens. 

	Der Rat wird ersucht: 

	a)	zur Kenntnis zu nehmen, daß das Sortenschutzgesetz von Myanmar, das vom Parlament am 17. September 2019 verabschiedet und am 24. September 2019 im Amtsblatt veröffentlicht wurde, Änderungen im Hinblick auf den Wortlaut des dem Rat im Jahr 2017 vorgelegten Gesetzentwurfs enthielt (vergleiche Dokument C/51/22 „Bericht“, Absatz 17 und Absatz 2 oben);

	b)	zu vereinbaren, daß die Änderungen, wie in diesem Dokument und seiner Anlage II dargelegt, die materiellen Bestimmungen der Akte von 1991 des UPOV-Übereinkommens nicht beeinflussen und vorbehaltlich dieser Vereinbarung

	c)	die Entscheidung über die Vereinbarkeit vom 26. Oktober 2017 zu bestätigen und die Regierung von Myanmar darüber zu informieren, daß die Beitrittsurkunde von Myanmar hinterlegt werden kann.



[Anlagen folgen]
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Die Republik der Union Myanmar
Ministerium für Landwirtschaft, Viehzucht und Bewässerung
ABTEILUNG LANDWIRTSCHAFTLICHE FORSCHUNG
Nay Pyi law, Yezin 
  
Tel.: +95 67-3416531	Fax: +95 67 3416535	E-Mail:dgdar.moai@gmail .com

Herr Generalsekretär Francis Gurry
Internationaler Verband zum Schutz von Pflanzenzüchtungen (UPOV) 
34, chemin des Colombettes
1211 Genf 20 Schweiz
Unser Zeichen: PVP/2019/ 31 'cO
28. September 2019


Sehr geehrter Herr Generalsekretär Gurry,

mit Schreiben vom 18. September 2017 ersuchte ich um die Prüfung des Entwurfs des Gesetzes über den Schutz von Pflanzensorten („Gesetzentwurf“) im Hinblick auf seine Vereinbarkeit mit der Akte von 1991 des UPOV-Übereinkommens („Akte von 1991“) durch den Rat der UPOV.

Am 26. Oktober 2017 entschied der Rat der UPOV, eine positive Entscheidung im Hinblick auf die Vereinbarkeit des Gesetzentwurfes mit den Bestimmungen der Akte von 1991 zu treffen, welche es Myanmar erlaubt, nach der Annahme des Gesetzentwurfs ohne Änderungen und dem Inkrafttreten des Gesetzes seine Urkunde über den Beitritt zur Akte von 1991 zu hinterlegen.

Ich freue mich, Ihnen mitteilen zu dürfen, daß das Parlament von Myanmar das „Gesetz über den Schutz von Pflanzenzüchtungen“ am 17. September 2019 verabschiedet hat, und daß es nach der Erhebung zum Gesetz durch den Präsidenten in der Fassung von Myanmar am 24. September 2019 veröffentlicht wurde. Das Gesetz wurde von der technischen Arbeitsgruppe unserer Abteilung als Entwurf aus der Fassung von Myanmar ins Englische übersetzt. Im Zuge des parlamentarischen Verfahrens wurden einige Änderungen in den Gesetzentwurf 2017 eingebracht. Das Büro der Generalstaatsanwaltschaft der Republik der Union von Myanmar wird dieses Gesetz ins Englische übersetzen und die offizielle Fassung wird veröffentlicht werden.

In bezug auf Artikel 27 Buchstabe b des Gesetzes, werden die Durchführungsbestimmungen die Umsetzung des Wortlautes „nur für den Eigenbedarf“ „in angemessenem Rahmen und unter Wahrung der berechtigten Interessen des Züchters“, wie in Artikel 15 Absatz 2 der Akte von 1991 des UPOV-Übereinkommens verlangt, vorsehen.

Um das Beitrittsverfahren abzuschließen, möchte ich das Verbandsbüro ersuchen, ein Dokument mit den Änderungen am Wortlaut des vom Rat der UPOV im Jahr 2017 geprüften Gesetzentwurfes zu erstellen, um den Rat der UPOV zu ersuchen, seine Entscheidung von 2017 betreffend die Vereinbarkeit zu bestätigen.

Eine englische Übersetzung des „Gesetzes über den Schutz von Pflanzensorten“ von 2019 von Myanmar (Entwurf) liegt diesem Schreiben zur besseren Übersicht bei.

Mit freundlichen Grüßen
Naing Kyi Win Generaldirektor
Abteilung landwirtschaftliche Forschung, Ministerium für Landwirtschaft, Viehzucht und Bewässerung von Myanmar

Cc: Office-Flyer[Anlage II folgt]
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ÄNDERUNGEN, DIE IN DAS NEUE GESETZ ZUM SCHUTZ VON PFLANZENSORTEN VON MYANMAR VON 2019 AUFGENOMMEN WURDEN, IN BEZUG AUF DEN WORTLAUT, DER DEM RAT IM JAHR 2017 VORGELEGT WURDE




Die im Zuge des parlamentarischen Verfahrens in den Gesetzestext eingebrachten Änderungen in Bezug auf den Wortlaut der englischen Übersetzung des dem Rat im Jahr 2017 vorgelegten Gesetzentwurfes sind im Überarbeitungsmodus in dieser Anlage dargelegt.

Durchstreichung zeigt Streichungen aus dem Wortlaut, der dem Rat im Jahr 2017 vorgelegt wurde, an.

Unterstreichung zeigt Einfügungen in den Wortlaut, der dem Rat im Jahr 2017 vorgelegt wurde, an.
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The New Plant Variety Protection Draft-Law
( The Pyidaungsu Hluttaw Law No. —-204729, 2019)

The ————-————137911" Waning day of Tawtalin, 1381 M.E.

———2047)
(24, September 2019)

The Pyidaungsu Hluttaw hereby enacts this Law.

CHAPTER (1)
TITLE AND DEFINITION

l—@ This Law shall be called the New Plant Variety Protection Law.

B Thislawchall me-into-for n cuch date as the Pracidant mav hy natifinatian annaint
w7 oY AP -

2. The following expressions contained in this Law shall have the meanings given
hereunder:

@y(a) “Plant” means any plant in the plant kingdom-—ether—than, including micro-
organisms;

&y(b) “Plant Variety” means a plant grouping within a single botanical taxon of the
lowest known rank, which grouping_complies with the following specific characters

and features, irrespective of whether the conditions forthe-grantof-a-breeders—rightof the

protection of new plant variety in accordance with this law are fully met, can be

& (1) defined by the expression of the related characteristics resulting from a given
genotype or combination of genotypes,

gy (i) distinguished from any other plant grouping by the expression of at least one
of the said characteristics and

gy (ii1) considered as a unit with regard to its suitability for being propagated
unchanged;

(¢) “New Plant Variety” means a plant variety which expresses at least one clearly

distinct character from the existing plant varieties. reveals uniformitv in

characters when it is cultivated and there is no change in characters through
propagation; has been granted a plant breeder’s right, it must be new in
accordance with Section 8 and must be denominated according to Sections12 and
13 of this Law:
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e{(d) “Plant Breeder” means

{—the person who bred or discovered and developed a variety:

& new plant variety or a plant variety. In this definition. it also included the person
who is the employer of the aforementioned person or who has commissioned the
latter’s work, or the successor in title of the aforementioned persons. as the case

may be:

Lib—the-cu rin title of the fiect o nd-aforomentioned-Dorson th mav-ba-
A P T ¥ g

@ (e) “Plant Breeder’s Right” means a right to be authorized and enjoyed for a
protected new plant variety by a plant breeder if the acts in Sections 23, 24, 25; and
262z of this Law are carried out by any other person;

@) “Propagating material” means the entire plants or parts of plants of plant variety
used for propagation;

& (g) “Harvested material” means entire plants or parts of plants obtained through
the use of propagating materaimaterials of plant variety;

&r(h) “Recognition Certificate” means a certificate issued under this Law to a plant
breeder for -the protection of a new plant variety;

&ky(1)  “Ministry” means the Ministry of Agriculture, Livestock and Irrigation of the
Union Government;

& (1) “Central Committee” means the Central Committee for National New Plant
Variety Protection formed under this Law;

& (k) “Department” means the Department of Agricultural Research—uader, the
Ministry of Agriculture, Livestock and Irrigation.

CHAPTER (1)
OBJECTIVES
3. The objectives of this Law are as follows:

@)(a) to protect the rights of plant breeders;
&y(b) to develop the plant breeding activity;

{3 () toimprevepromote local and foreign investment in the plant breeding activity;

@ (d) toassistsupport the development of the agricuiuratsector by-breedingnational economy
through the utilization for production of new plant varieties.

2




image4.tiff
CHAPTER (II1)

FORMATION OF THE CENTRAL COMMITTEE
4. The Ministry-.

(a) shall, with the approval of the Union Government, form the Central Committee
for National New Plant Variety Protection comprising the Deputy Minister for
the Ministry as the Chairperson, the Director General of the Department as the
Secretary, representatives—experis-and other suitable persons. expert representatives
from the relevant departments and organizations under the Ministries which are
applicable to this Law as members.

(b)  may determine and assign duty to the Vice-Chairperson and Joint-Secretary, if

necessary, 1N forming—the Central-Committecaccordance with the—approvalof the Union

Governmentsubsection (a).

(c)  may reform the Central Committee-. in accordance with subsection (a).with the

approval of the Union Government from time to time.

CHAPTER (IV)
DUTIES AND POWERS OF THE CENTRAL COMMITTEE
75. The Central Committee shall:

t@)(a) lay down policies with the approval of the Union Government to create an
enabling environment t0 ensure-independence-in-desision-making-on-plantbreeders rightsin
erderto-encourage plant breeding and to support plant breeders’ rights for the
development of the agricultural sector;

&)(b) cooperate and coordinate with the relevant Government departments, international
organizations, local and foreign organizations and private entrepreneurs to
develop the plant breeding activity:activities. research and technology activities.

{6} establish(c) organize the Technical Committee and sub-Committee for a
New Plant Variety Testing and reform them from time to time, and assign the
function and duty.

8— 6. When a plant breeder applies for a breeder’s right of a new plant variety
protection, the Central Committee shall grantprotection-anc-issue a recognition certificate in
accordance with the evaluation on recommendations of sush-new plantvarietyprotestion-ifthethe
Technical Committee for a New Plant Variety Testing whether the applied variety
complies with the conditions of protection- or not.

3
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CHAPTER (V)
STIPULATIONS TO RECOGNIZE AS A NEW PLANT VARIETY

G The
7. An applied variety in order to grant plant breeder’s right for new plant variety
protection shall be-grantec-wherecomply with the variety-is
—how,
)
The-grant-ofthebroedersright shat-not-be-subjest to-any-further ordifforent OHOWng conditions,—
erovidedthat
(a) novelty
(b) distinctness
(c) uniformity
(d) stability and

(e) the variety is designated by a denomination in accordance with the provisions of

Section-14-that theapplicantcomplies with-the-formalities provided-forinthistaw Section 12 and

thathe-pays-theteguiredfessSection 13.

408. The applied variety shall be deemed to be as a new plant variety

t@y(a) if at the date of filing of the application for a breeder’s right, propagating or
harvested material of the variety has not been sold or otherwise disposed of to
others, by or with the consent of the breeder, for purposes of commercial
exploitation of the variety earlier than one year within Myanmar before the date
of filing the application, in other foreign countries earlier than four years or earlier
than six years in case of trees and vines before the said date;

(b) if propagating or spesies-toharvested materials of the applied variety. which it
didwas not previeusiypossible to apply-in the past. such varieties belongingto-suchplant
genrus-oFrspesiesshallinay be censi A A B
of this-sectiondeemed to be new even wheFelf the sale er—dospesa4f0r the purposes of
commercial exploitation of to-others described-in-thatparagraphpropagating or harvested
materials of such variety took place in Myanmar within four years before the
filing date or, in the case of trees or of vines, within six years before the said date;

{3 (c) the provision under paragrephsubsection (b) of this seetienSection, shall eriy-apply
to the applications for a breeder’s right filed within one yearatthelatest only after
the provisionsenactment of thethis Law-apply-to-the generaor spesies-concered.

4
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+9. The variety shall be deemed to be distinct if it is clearly distinguishable from any
other variety whose existence is a matter of common knowledge at the time of the filing
of the application.

__ In particular, the filing of an application for the granting of a breeder’s right or for
the entering of another variety in an official register of varieties, in any country, shall be
deemed to render that other variety a matter of common knowledge from the date of the
application, provided that the application leads to the granting of a breeder’s right or to
the entering of the said other variety in the official register of varieties, as the case may
be.

4210. The variety shall be deemed to be uniform if, subject to the variation that may be
expected from the particular features of its propagation, it is sufficiently uniform in its
relevant characteristics.

4311. The variety shall be deemed to be stable if its relevant characteristics remain
unchanged after repeated propagation or, in the case of a particular cycle of propagation,
at the end of each such cycle.

+4-12. (a) A new plant variety shall be named ineaseerdancewith-thefelowingprovisions:
@ (1) The variety shall be designated by a denomination which will be is generic
designation.

&y (i) It must not be liable to mislead or to cause confusion concerning the
characteristics, value or identity of the variety or the identity of the breeder. i
particular—it[t must be different from every denomination which designates, in the
territory of any member of UPOV, an existing variety of the same plant species
or of a closely related species.

{) (i) It may not consist solely of figures except where there is anusually
established practice for designating varieties.

@ (iv) Subject to subsection (ivi), no rights in the designation registered as the
denomination of the variety shall hamper the free use of the denomination in
connection with the variety, even after the expiration of the breeder’s right.

{} (V) A variety must be submitted to all members of UPOV under the same
denomination . —Fhe—Central-Cormmiti hallregister—the—denomination wbraitiod—uhl it

neidere-the-denomination-asuitabk

& (vi) Prior rights of third persons shall not be aftected. -If, by reason of a prior
right, the use of the denomination of a variety is forbidden tofor a person who, in
accordance with the provision of Section 13 subsection (ja-iii), is obliged to use
it, the Central Committee shall require the breeder to submit another
denomination for the variety.
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{(b) When a protected variety is offered for sale or marketed, it shall be permitted to
associate a trademark, trade name or other similar indication with a registered
variety denomination. If such an indication is so associated, the denomination
must nevertheless be easily recognizable.

13. (a) In relation to denominations the following applies:

{4y (1) Where a denomination of a new plant variety is rejected by the Central
Committee -in accordance with the provisions in subsections—{a}-to—(f—theContral
CompitteemayrequireSection 12 subsection (a). the applicant temay furnish a new
denomination within the prescribed period.

& (i) The denomination shall be registered by the Central Committee at the same
time as the breeder’s right is granted.

& (i) Any person who ofters for sale or markets propagating material of a variety
protected within Myanmar is obliged to use the denomination of that variety, even
after the expiration of the breeder’s right in that variety, except where, in
accordance with the provisions of Section 12. subsection- (a-vi), prior rights
prevent such use.

4o (b) The Central Committee ensures that the authorities of the members of UPOV are
informed of matters concerning the variety denominations, in particular the
submission, registration and cancellation of denominations. Any authority may
address its observations, if any, on the registration of a denomination to the
Central Committee.

CHAPTER (V1)

APPLICATION OF THE RIGHT OF A NEW PLANT VARIETY
PROTECTION__

15
14. The following persons can apply for the grant of the breeder’s right fora-rew-plant variety:
(a) any national

(b) any foreigner and their organizations, including natural persons and legal entities,
who have their permanent residence in theRepublic-of the- Union-of Myanmar, and

€(c) any national from, as well as natural person or legal entity resident in, foreign
countries and intergovernmental organizations, which have entered with
Myanmar into agreements on new plant variety protection.
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15.  The persons under the subsection (b) and (c) of Section 4514, shall enjoy the same
treatment concerning plant breeders’ rights as the nationals sfthe Republicof the Union—of

Myanmarinsofaras-the-grantand-protoction-ofbroodersfights-ar rocrRed—provided-th +ithey comply
with s nditiohs-and-formalities imposed-on-the-nationals-of the Republic-of the Union-of Myanmar.
4 The plantcenora-orcoecioc—towhichth 1sti ; ; ini

- = & B PXlStlng LaW—a-pphes—shaﬂ—be—pFeseﬂbed_._ by-the—Mwstr—yf:

laws. rules and regulations and disciplines.

16. The Lawwitplant breeder can apply tefor a plant breeder’s right for all plant genera
and Specles + th latact Ir\ th, pn— tHon of p riod-of 40 ¥ re from the Aot £ Mlng into for Fm

accordance with this Law.

42

17. An applicant for the breeder’s right of a new plant variety shall apply to the
Central- Committee in accordance with the provisions in the rules and the #ingfiling date
of the application for a breeder’s right shall be the date of the receipt of the application
duly filed as prescribed by this Law-and-tsrules.

19—
18.(a) Any decision to grant a breeder’s right shall require an examination for

compliance with the conditions under Sections 98 to 4312. In the course of the
examination, the Central Committee may -

@) assign the duty 1O grow-the varietyor camyout cther necessary tests-in-the designated-locations
to-the Technical- Committee for a New Plant Variety Testing comprising the
experts from the relevant Government departments with the approval of the
Ministry or;_an independent institute. or relevant experts:

wyeause (b)  According to subsection (a). the growing—ofthevaricty orthesarrringoutof the
necessary—tests—byanlechnical Committee for a New Plant Variety Testing. or
independent institute, or relevant experts;

{ _may take into account the results of the growing tests or other necessary testing
or other trials which have already been carried out_or checking the test trial
documents.

20—Feor

(¢) The Technical Committee shall send the results of the purpeses—of-examinationtest
report to the Central Committee and send a copy of the report to the plant breeder.
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19. The Central Committee may requireask to the breeder to furnish all the necessary

information, documents or material for the purpose of examination as specified in the
rulesidesisions. by-laws of the Ministry.

2120. An applicant for a breeder’s right of a new plant variety-shellenjoy-theright of pricrity-as

fellews!

(@)

(®)

©

@y

shall enjoy the right of priority for a period of twelve months from the day after
the date of smiagfiling of the first application if he/she applies a subsequent
application for the same new plant variety in-Myanmarafter applying the right of
protection in a foreign country or intergovernmental organization which has

entered with Myanmar into agreements on plant variety protection. Fhe-day-offiling

the-applicantisrequirec-to-furish_shall submit, within a period of three months from the
filing date of the application, a copy of documents which constitute the first
application, certified to be a true copy by the authority with which that first
application was filed, and samples or other evidence that the variety which is the
subject matter of both applications is the same.

the-breeder shall be-alowedallow a period of two years after the expiration of the period
of priority or, where the first application is rejected or withdrawn, an appropriate
time, after such rejection or withdrawal, in which to furnish, to the Central

Committee, any necessary information, desumentdocuments or wateriaimaterials

required for the purpose of the examination-under Sections-19-and-20.

21. Events occurring within the priority period provided for in sus-sestienScction 20

subsection (a), such as the filing of another application or the publication or use of the

variety that is the subject of the first application, shall not constitute a ground for rejecting

the subsequent application. Such events shall also not give rise to any third-party right.
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22 Provisionalprotection-is-provided to-the breeder as-follows:

639 itis orovided to safeguard the interests of the breeder during
Lad =4 I

(a) During the period between the publication of the application by Central
Committee and the grant of that right: the breeder shall enjoy provisional
protection to safeguard the interests of the breeder.

ythe (b) The applicant is considered to be the holder of a breeder’s right in relation to
any person who, during the provisional period-previded-in-Sub-section{a} has carried

out acts which, once the right is granted, require the breeder’s authorization as
provided in Sections 23-+e27_24. 25 and 26.The applicant shall have the same
rights to enter into license agreements and to initiate legal proceedings as if on
the publication date the breeder’s right had been granted to the applicant in
respect of the variety concerned. The rights conferred under this paragraph shall
be deemed never to have been conferred if the right is not granted.

CHEARTER
CHAPTER (VII
PLANT BREEDER'S RIGHT

23.. (a) Subject to the provisions of Sections 2827 and 2628, the following acts in
respect of the propagating material of the protected variety shall requirenot be done
by any other person without out the authorization of the breeder:

&@3(1). _production or reproduction-imutiptication):.

&y (i) conditioning for the purpose of propagation;

e (ii1) offering for sale;

@ (iv) selling or other marketing;

@3 (v) exporting;

& (vi) importing;

{g)(vi1) stocking for any of the purposes mentioned in (ai) to (évi), above;

24(b) The breeder may make his authorization under Sestien-23subsection (a) to others
subject to cenditions-and-imitationsagreement between them.
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2524. Subject to the provisions of Sections 27 and 28 and-2¢, the acts referred to in Section
23 in respect of harvested material, including entire plants and parts of plants, obtained
through the unauthorized use of propagating material of the protected variety shall
require the authorization of the breeder, unless the breeder has had reasonable
opportunity to exercise his right in relation to the said propagating material.

26.25. Subject to provisions of Sections 27and 28 and-2¢, the acts referred to in Section 23
in respect of products made directly from harvested material of the protected variety
falling within the provisions of Section 2524 through the unauthorized use of the said
harvested material shall require the authorization of the breeder, unless the breeder has
had reasonable opportunity to exercise his right in relation to the said harvested material.

2726. The provisions in Sections 23, 24, and 2526 shall also apply in relation to_the
following varieties.

t)y(a) Varieties. which are essentially derived from the protected variety, where the
protected variety is not itself an essentially derived variety. which may be
obtained by the selection of a natural or induce mutants. or of a somaclonal
variant, the selection of a variant individual from plants of the initial variety

backcrossing. or transformed by genetic engineering. A varietv shall be deemed
to be essentially derived from another variety (“the initial variety”) when-

the variety that is itself predominantly derived from the initial variety, while
retaining the expression of the essential characteristics that result from the
genotype or combination of genotypes of the initial variety,

& (1) it 1s clearly distinguishable from the initial variety and

gip(iii) except for the differences which result from the act of derivation, it conforms
to the initial variety in the expression of the essential characteristics that
result from the genotype or combination of genotypes of the initial variety.

Ess nHaII, derved yariotios Ay =Y htained Ir\, the celectionof a-natural or indu mutant or

£ maclonal rignt—th lagtion—of. riant-ndividual-from—olante—of-tho—initial riad
T 134 Y5

backeorossina—ortransformation-byv-geneth nain ring
=g S ] 8

&y(b) varieties which are not clearly distinguishable in accordance with Section <49
from the protected variety,

) (c) varieties whose production requires the repeated use of the protected variety-

10
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28427.(a)  The breeder’s right shall not extend to_the following:

& (1) acts done privately and for non-commercial purposes;

& (1) _acts done for experimental purposes and

Gip(iii) acts done for the purpose of breeding other varieties, and, except where the
provisions of Section 2726 apply, acts referred to in Sections 23te-26. 24 and
25 in respect of such other varieties.

(b) Farmers shall not be considered that thev infringe the breeder’s right, inrelationto

aricties-included-in-a-list of agricultural-plantsin-the-mannerprescribed-by-the Ministry |fthey use

for propagating purposes, on their own holdings. only for their home
consumption, the product of the harvest which they have obtained by planting,
on their own holdings, the protected variety or a variety covered by Section 26
(a) or (b) of this Law. 2 tay-and-{b) of this-Lawprovided-that this-use-is-within+ nablolimit

and-subiestto-the safeguardinagof the legitimate-interests of the broeder
4 g g g -

(c) Varieties of fruits, ornamentals, vegetables and forest plants are excluded from
the exception under subsection (b) of this Section.

&

The reoasonable limitsand the maoacurac for caof, g"”"’“"‘g f tha | gi+ima+ interocte of the hroodar

29.+28.(a)_ The breeder’s right shall not extend to acts concerning any saterisimaterials of
the protected variety, or of a variety covered by the provisions of Section -2726
which has been sold or otherwise marketed by the breeder or with his consent in
the territory of Myanmar or any material derived from the said material, unless
such acts

a-1(1)  involve further propagation of the variety-in-questionor,

(a2+1)  involve an export of material of the variety, which enables the propagation
of the variety, into a_foreign country which does not protect varieties of the
plant genus or species to which the variety belongs, except where the
exported material is for final consumption purposes.

&)-(b) For the purposes of subsection (a), “material” means, in relation to a variety,
——+b1(i)  propagating seteristofenykindmaterials,

—2(ii)  harvested meteriahinchudingentireplantsmaterials and-paris-ofplentsand
——+b-2)(ii1) any product made directly from the harvested material.

11
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29.  Any38==}Ne person-

(a) shall not carry out the acts provided for in Sections 23+e-27. 24. 25 and 26 without
the authorization of the plant breeder to a protected new plant variety.

wyExeept_ (b)  shall not restrict for reasons other than public interest except where
expressly provided in this Law, the free exercise of a breeder’s right-shal-notbe

restricted forreasons-otherthan Fpulr\li interest.

{-:30. When any such restriction, in accordance with Section 29(b). has the effect of the
Central Committee, authorizing a-third party to perform any act for which the breeder’s
authorization is required, the breeder shall receive equitable remuneration.

31. The breeder’s right is independent of any measure to regulate the production,
certification and marketing of material of varieties or the importing or exporting of such
material. In any case, such measures shall not affect the application of the provisions of
this Law.

32. The protection period of a plant breeder's right is 25 years for trees and vines and
20 years for other new plant varieties commencing fesmfrom the date of the grant of the
breeder’s right.

ARREAL
33- (a) A BEFEER dissatisfied-with-an-orderor desision Bass d Ir\, the Technical-Commit underthisLaw
Ry filean S al-o-the Central-Compnitt o rdan with-th chuIaH ns-Within-60 Ha,c from
the dat fthe 1 ipi‘ f such-orderordecision-
Y The Central- Commnitt a3 anceloramendth rderof degision-passed by th
™7 Pl i o4 g L ¥
Teochrical-Committeerolatingtothe-apoealundersubsactionL{a)
) i g
34 A_narson-dissatisfied-with-an-order-or desisionbpassed-by the Central Commit mav—file-an-appealt
g L4 L ¥ ¥ PP
th HE-a rdan swith-th chuIaH ns-within-90 Ha,c from-the-dat fthe r ip{‘ f such-orderordecision-
CHEARTERC

NULLITY AND CANCELLATION OF A PLANT BREEDER’S RIGHT
3533. A plant breeder's right shall be declared null and void when it is established

(a) _that the conditions laid down in Sections 46-and+48 or 9 were not complied with
at the time of granting the breeder’s right of a new plant variety;

&y(b) that, where the grant of the breeder’s right has been essentially based upon
information and documents furnished by the breeder, the conditions laid down in
Sections 42-ard4210 or 11 were not complied with at the time of granting the
breeder’s right of a new plant variety;

12




image14.tiff
{3 (c) that the breeder’s right has been granted to a person who is not entitled to it,
unless it is transferred to the person who is so entitled.-

3634. A plant breeder's right shall not be declared null and void for other reasons than
those referred to in Section 3533.

3735.The Central Committee shall cancel the breeder’s right for the following reasons:

(a) _ifitis established that the conditions laid down in Sections 42and4310 or 11 are
no longer fulfilled.
w&H(b) if, after being requested to do so and within the prescribed period,

{5 the breeder does not provide the Central Committee with the information,
documents or material deemed necessary for verifying the maintenance of the
variety;

(—e-c)if. after being requested to do so and within the prescribed period. the breeder
fails to pay such fees as may be payable to maintain his right in force; e+

w-i(d) if. after being requested to do so and within the prescribed period. the breeder
does not propose, where the denomination of the variety is cancelled after the
grant of the right, another suitable denomination.

3836. A plant breeder's right shall not be cancelled for other reasons than those referred
to in Section 3735.

CHAPTER (IX)
APPEALS

37.(a) A person dissatisfied with evaluation report passed by the Technical Committee
for a New Plant Varietv Testing under this I.aw may file an appeal to the Central
Committee in accordance with the stipulations within 60 days.

(b) The Central Committee may approve. cancel or amend the evaluation report
passed by the Technical Committee for a New Plant Varietv Testing relating to
the appeal under subsection (a).The decision of Central Committee is final.

(¢) A person dissatisfied with an order of decision passed by the Central Committee
may file an appeal to the court in accordance with the stipulations within 90 days
from the date of the receipt of such order of decision.

13
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CHAPTER (X)
OFFENCES AND PENALITIES

Supes erthe—implementat R d=its—rulesshallbe-performed

{a-1} to dicconting rrofrain from cuch infrinaamant ar nracan idan
&7 ) P

{a-NVto doctruct the nronaaating matarial thao hansactad matarial ar tha A scodnroducts
N Propag ) 0 P 14

wihich-isa FREER nt of tha 3ot Finfring ment-

B Tho loasl ramadiac in tha annlinghla lovgsc far th nforcoment of other intellectual nronert
o7 g P! Property

righis-hall—bo-avaliable-for the-onforosmentof breadersfights-
44, 38. Whoever violates any provision in Sections 23-e27. 24. 25 and 26 without
authorization of the plant breeder to a new plant variety shall, on conviction, be punished
with imprisonment for a term #esof a minimum of six months to a maximum of three
years or with a fine from a minimum of one million kyats to a maximum of five million
kyats or with both.

CHAPTER (XI)
MISCELLANEOUS
A2 Therpublie

39. Applicants shall comply with the requirements specified in this L.aw and pay the
designated fees: a plant breeder’s right shall not be restricted by any other conditions.

40. be-informedby-the-The Central Committee through-theregularpublication—ofinformationshall
announce to the public concerning applications for and grants of breeders’ rights and
proposed and approved denominations- through the regular publication of information.

41, Supervision over the implementation of this I.aw and its rules shall be performed
by the Central Committee based on the findings of the Technical Committee.

43- fan hibitivolvedin SR ffen e wted underthis-Law-is-not acil, 125 ducible before the Court

veh-exhibit-recds—hot-be-produced-beforethe-Court-but-atoner-orothortal At-doctrentar iden Y
Lid L ¥

the mannerof cust H, f the sam Ay be-submitted—Such-submission—shall-be—d med-as—if it were a3

submission-of-th hibit before the Court and-therelevant Court RSy Aicp < f the same-in-a rdan with

44

14
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42.(a) The holder of a breeder’s right may request to the Central Committee to take the
following actions with regard to a person who infringes his/her breeder’s right
(1) to discontinue or refrain from such infringement or preserve evidence

(i1) to destruct the propagating material. the harvested material or the processed
products which are components of the breeder’s right of infringement.

(b) The Central Committee may apply the provisions of intellectual property rights
Laws in connection with plant breeders’ rights.

43. The members of the Central Committee and of the Technical Committee for a Plant
Variety Testing who are not government employees are entitled to enjoy emolument
determined by the Ministry.

4e44. The Central Committee shall, with the approval of the Ministry, determine the fees
to be paid by the applicant to get the right of protection to a new plant variety. Thecomplete

schedul f fooswill-b. bk ided-in-the-rules-

45. The applicant. to_get the right of protection to a new plant variety. shall pay the
prescribed fees concerning the filing and examination of applications to the Central
Committee.

46. 4F—=In implementing the provisions irof this Law:

(a)-__the Ministry may issue riesby-laws, regulations and sy-lawsrules with approval of
the Union Government,

(b) _the Ministry and the Central Committee may issue notifications, orders, directives
and procedures.

47. The Plant Variety Protection Law. which enacted at (2016 vyear by
The Pyidaungsu Hluttaw Law No. 15). shall be declared void by this Law.

I hereby sign under the Constitution of the Republic of the Union of Myanmar.

Sd/ HtinkyawWin Myint

- President

- The Republic of the Union of Myanmar
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