G
C/37/19

UPOV ORIGINAL: englisch
DATUM: 16. Oktober 2003
INTERNATIONALER VERBAND ZUM SCHUTZ VON PFLANZENZUCHTUNGEN
GENF

DER RAT

Siebenunddreil3igste ordentliche Tagung
23. Oktober 2003, Genf

PRUFUNG DER VEREINBARKEIT DES
ENTWURFS DES SORTENSCHUTZGESETZES DER REPUBLIK SINGAPUR
MIT DER AKTE VON 1991 DES UPOV-UBEREINKOMMENS

Vom Verbandsbiiro erstelltes Dokument

EinfUhrung

1.  Mit Schreiben vom 23. September 2003 an den Generalsekretér der UPOV ersuchte
Frau Liew Woon Yin, Generaldirektorin, Amt fir geistiges Eigentum der Republik Singapur
(» Singapur”), um Stellungnahme zur Vereinbarkeit des , Entwurfs des Sortenschutzgesetzes'
(,der Gesetzentwurf*) mit der Akte von 1991 des UPOV-Ubereinkommens (,die Akte
von 1991"). Das Schreiben ist in Anlage | dieses Dokument wiedergegeben. Anlage Il [nur in
Englisch] enthélt eine von der Regierung Singapurs vorgel egte Ubersetzung des Gesetzes ins
Englische.

2. Singapur hat die Akte von 1991 nicht unterzeichnet. Gemald Artikel 34 Absatz 2 der
Akte von 1991 hat es eine Beitrittsurkunde zu hinterlegen, um auf der Grundlage der Akte
von 1991 Vertragspartei zu werden. Gemal3 Artikel 34 Absatz 3 der Akte von 1991 kann eine
derartige Urkunde nur dann hinterlegt werden, wenn der betreffende Staat den Rat um
Stellungnahme zur Vereinbarkeit seiner Rechtsvorschriften mit den Bestimmungen der Akte
von 1991 ersucht hat und die Entscheidung des Rates, in der die Stellungnahme enthalten ist,
positiv ausfallt.
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Rechtsgrundlage fiir den Schutz von Pflanzenziichtungen in Singapur

3. Der Schutz neuer Pflanzensorten wird in Singapur von dem Sortenschutzgesetz nach
dessen Annahme geregelt. Eine Analyse des Gesetzentwurfs folgt in der Reihenfolge der
wesentlichen Rechtsvorschriften der Akte von 1991.

Artikel 1 der Akte von 1991: Begriffsbestimmungen

4.  Abschnitt 2 des Gesetzentwurfs enthdlt Begriffsbestimmungen der im Gesetzentwurf
verwendeten wesentlichen Begriffe. Insbesondere entspricht die Begriffsbestimmung der
Lo0orte” der Begriffsbestimmung in Artikel 1 Nummer vi der Akte von 1991. Auch die
Begriffsbestimmung des , Zichters® ist mit der Begriffsbestimmung in Artikel 1 Nummer iv
der Akte von 1991 vereinbar.

5.  Es wird empfohlen, in Abschnitt 28 Absatz 6 Buchstabena und b den Begriff
»,UPOV-Land® durch ,UPOV-Verbandsmitglied® gema3 der in Abschnitt2 des
Gesetzentwurfs und in Artikel 1 Nummer xi der Akte von 1991 vorgesehenen
Begriffsbestimmung zu ersetzen.

Artikel 2 der Akte von 1991: Grundlegende V erpflichtung der Vertragsparteien

6. Der Gesetzentwurf sieht die Ertellung von Sortenrechten vor und erfllt somit die
grundlegende Verpflichtung der Vertragsparteien, wie von Artikel 2 der Akte von 1991
vorgeschrieben.

Artikel 3 der Akte von 1991: Gattungen und Arten, die geschiitzt werden missen

7.  Abschnitt 4 Absatz 1 des Gesetzentwurfs sieht vor, dald der Gesetzentwurf auf die im
Verzeichnis aufgefuihrten Gattungen und Arten anwendbar ist. ES ist anzumerken, dali
Singapur gemald der Anforderung von Artikel 3 Absatz 2 Nummer i der Akte von 1991 im
Zeitpunkt der Hinterlegung seiner Beltrittsurkunde eine Liste von mindestens 15 Gattungen
oder Arten, auf die es die Akte von 1991 anzuwenden hat, amtlich mitteilen mulf3.

Artikel 4 der Akte von 1991: Inlanderbehandlung

8. Der Gesetzentwurf enthélt keine Einschrénkungen beziiglich der Staatsangehorigkeit
oder des Landes des Sitzes oder Wohnsitzes. Der Gesetzentwurf ist daher mit den
Anforderungen beziglich der Bestimmung der Inlanderbehandlung in Artikel 4 der Akte
von 1991 vereinbar.

Artikel 5 bis 9 der Akte von 1991: Schutzvoraussetzungen; Neuheit; Unterscheidbarkeit:
Homogenitét; Bestdndigkeit

9. Abschnitt 21 Absatz 4 Buchstabena, b, ¢, d und e des Gesetzentwurfs sieht die
Voraussetzungen der ,Neuheit*, der ,Unterscheidbarkeit”, der ,Bestandigkeit® und der
»Homogenitat" gemald den Artikeln 6, 7, 9 und 8 der Akte von 1991 vor.
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Artikel 10 der Akte von 1991: Einreichung von Antrégen

10. Abschnitt 13 des Gesetzentwurfs sieht den Inhalt und das Verfahren fir die Einreichung
von Antragen vor. Das Gesetz scheint keine Bestimmungen zu enthalten, die in Widerspruch
zu Artikel 10 der Akte von 1991 stehen.

Artikel 11 der Akte von 1991: Prioritét

11. Abschnitt 14 des Gesetzentwurfs sieht Bestimmungen Uber das Prioritdtsrecht gemald
Artikel 11 der Akte von 1991 vor.

Artikel 12 der Akte von 1991: Prifung des Antrags

12.  Abschnitt 17 des Gesetzentwurfs enthélt wesentliche Bestimmungen von Artikel 12 der
Akte von 1991. Es wird empfohlen, in den Durchfiihrungsbestimmungen Uber die
Aufforderung in Abschnitt 17 Absatz 3 und Abschnitt 21 Absatz 2 klarzustellen, dai3
Auskiinfte, Dokumente oder Vermehrungsmaterial einer anderen &dhnlichen Sorte vom
Antragsteller gegebenenfalls eingereicht werden kénnen. Die Einreichung von Auskinften,
Dokumenten oder Vermehrungsmaterial anderer dhnlicher Sorten ist keine Anforderung nach
dem UPOV-Ubereinkommen; sie konnen vom Antragsteller eingereicht werden, um die
Prifung der Kandidatensorte zu erleichtern.

Artikel 13 der Akte von 1991: Vorldufiger Schutz

13. Abschnitt 20 des Gesetzentwurfs sieht Bestimmungen tber den vorlaufigen Schutz vor,
diemit Artikel 13 der Akte von 1991 vereinbar sind.

Artikel 14 der Akte von 1991: Inhalt des Zichterrechts

14. Abschnitt 28 des Gesetzentwurfs enthdt den wesentlichen Inhalt von Artikel 14 der
Akte von 1991. Die Abschnitte 27 und 34 des Gesetzentwurfs sehen die Ausdehnung des
Inhalts des Zlchterrechts auf die im wesentlichen abgeleiteten Sorten sowie bestimmte andere
Sorten gemal? der Akte von 1991 vor.

Artikel 15 der Akte von 1991: Ausnahmen vom Ziichterrecht

15. Abschnitt 29 des Gesetzentwurfs sieht Bestimmungen Uber die Ausnahmen vom
Zuchterrecht vor, die mit Artikel 15 der Akte von 1991 vereinbar sind.

Artikel 16 der Akte von 1991: Erschopfung des Zichterrechts

16. Abschnitt 35 des Gesetzentwurfs enthdlt Bestimmungen Uber die Erschopfung des
Zuchterrechts, die mit Artikel 16 der Akte von 1991 vereinbar sind.
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Artikel 17 der Akte von 1991: Beschrénkungen in der Auslibung des Zuchterrechts

17. Abschnitt 32 Absédtze 4 bis 7 des Gesetzentwurfs sieht Bestimmungen bezlglich der
Zwangslizenzen vor, die die wesentlichen Elemente von Artikel 17 der Akte von 1991
enthalten.

Artikel 18 der Akte von 1991: Malhahmen zur Regelung des Handels

18. Der Gesetzentwurf scheint keine Bestimmungen zu enthalten, die in Widerspruch zu
Artikel 18 der Akte von 1991 stehen.

Artikel 19 der Akte von 1991: Dauer des Zichterrechts

19. Abschnitt 23 des Gesetzentwurfs sieht Bestimmungen Uber die Dauer des Ziichterrechts
vor, die mit Artikel 19 der Akte von 1991 vereinbar sind.

Artikel 20 der Akte von 1991: Sortenbezeichnung

20. Abschnitt 33 des Gesetzentwurfs enthélt Bestimmungen Uber Sortenbezeichnungen, die
den Grofdteil der Elemente von Artikel 20 der Akte von 1991 enthalten. Es ist anzumerken,
dal3 Abschnitt 43 Absatz 2 des Gesetzentwurfs, der sich mit den Durchfihrungsbestimmungen
befaldt, in Absatz1l vorsieht, dal3 der Justizminister Regeln erlassen kann, die ,die
Anforderungen vorschreiben, die bei der Wahl der Sortenbezeichnungen zu erfiillen sind, und
die Genehmigung, Zuriickweisung oder Anderung einer Sortenbezeichnung durch den
Registerfuhrer vorsehen”.

21. Um die wesentlichen Bestimmungen von Artikel 20 der Akte von 1991 in vollem
Umfang zu beriicksichtigen, wird empfohlen, folgende Bestimmung von Artikel 20 Absatz 2
der Akte von 1991 in Abschnitt 33 Absatz 2 Buchstabe d des Gesetzentwurfs aufzunehmen:
» Die Sortenbezeichnung darf nicht geeignet sein, hinsichtlich der Merkmale, des Wertes oder
der ldentitét der Sorte oder der ldentitét des Zichters irrezufihren oder Verwechslungen
hervorzurufen.”

22. Abschnitt 13 Absatz?2 Buchstabeb des Gesetzentwurfs sient vor, daf3
Sortenbezeichnungen dem Registerfuhrer vorzulegen sind, und Abschnitt 15 Absatz 1 des
Gesetzentwurfs sieht bereits die Vertffentlichung der vorgeschlagenen Sortenbezeichnungen
im Amtsblatt vor. AulRerdem |83t Abschnitt 16 Absatz 1 des Gesetzentwurfs Einwendungen
gegen die Genehmigung dieser Sortenbezeichnungen zu. Um Artikel 20 Absatz 3 der Akte
von 1991 in vollem Umfang zu entsprechen, sollte hinzugefligt werden, dald der
Registerfuhrer, wenn die Sortenbezeichnung die Anforderungen fir die Eintragung nicht
erfullt, die Eintragung verweigert und vom Antragsteller verlangt, innerhalb einer
vorgeschriebenen Frist eine andere Bezeichnung vorzulegen. Ferner ist hinzuzufiigen, dal3 die
Bezeichnung gleichzeitig mit der Erteilung des Zlchterrechts einzutragen ist.

23.  Um die Bestimmungen Uber die dteren Rechte Dritter in Artikel 20 Absatz 4 der Akte
von 1991 zu berlicksichtigen, wird empfohlen, in der zweiten Zeile von Abschnitt 33 Absatz 2
Buchstabe e des Gesetzentwurfs den Begriff ,,Bezeichnung” in , Recht” zu &ndern und nach
den Worten , ein Hindernis fur* folgendes hinzuzufiigen: ... die Verwendung der Sorte, wie
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von Abschnitt 33 Absatz 4 vorgeschrieben. Der Registerfiihrer verlangt vom Zichter, eine
andere Bezeichnung fur die Sorte einzureichen”. Infolgedessen sollte der restliche Satz,
.»--. die Eintragung der Sortenbezei chnung als Handel szeichen fir Material einer Pflanzensorte
oder fur &nliche Gliter; ...“ gestrichen werden.

Artikel 21 der Akte von 1991: Nichtigkeit des Zuchterrechts

24. Abschnitt 24 des Gesetzentwurfs enthélt Bestimmungen Uber die ,Grinde fur die
Nichtigkeit von Erteilungen®, die die Bestimmungen von Artikel 21 der Akte von 1991
weitgehend enthalten.

Artikel 22 der Akte von 1991: Aufhebung des Ziichterrechts

25. Abschnitt 25 des Gesetzentwurfs enthdlt Bestimmungen Uber die Aufhebung von
Erteilungen, die die Bestimmungen von Artikel 22 der Akte von 1991 weitgehend enthalten.

26. Umden Inhalt von Artikel 22 der Akte von 1991 in vollem Umfang zu berticksichtigen,
wird empfohlen, den Inhalt von Artikel 22 Absatz 1 Buchstabe b Nummer iii, ,,... schl&gt der
Zichter, fals die Sortenbezeichnung nach Erteilung des Zlichterrechts gestrichen wird, keine
andere geeignete Bezeichnung vor ..., in Abschnitt 25 des Gesetzentwurfs einzufiigen. Ferner
wird empfohlen, in Unterabschnitt 25 Absatz 1 Buchstabe b den Inhalt von Unterabschnitt 25
Absatz 1 Buchstabe d aufzunehmen, da sich beide Unterabschnitte auf denselben Gegenstand
beziehen.

Artikel 30 der Akte von 1991: Anwendung der Akte von 1991

27. Abschnitt 28 Absdtze3, 5, 6, 8, 9, 10 und 11 und Tell V Uber ,VerstolRe" des
Gesetzentwurfs sehen geeignete Rechtsmittel fir die wirksame Wahrung der Zichterrechte
vor und erfullen somit die Verpflichtung nach Artikel 30 Absatz 1 Nummer i der Akte von
1991.

28. Der Registerfuhrer ist die mit der Erteilung von Zichterrechten beauftragte Behdrde
gemal3 der Verpflichtung nach Artikel 30 Absatz 1 Nummer ii der Akte von 1991.

29. Hinsichtlich der Verpflichtung, die Offentlichkeit durch regelméaRige Veroffentlichung
von Auskinften Uber Antrdge auf Erteilung und Erteilung von Zichterrechten sowie Uber
vorgeschlagene und genehmigte Sortenbezeichnungen zu unterrichten, enthélt Abschnitt 15
des Gesetzentwurfs Bestimmungen tber die Vertffentlichung von Antrégen auf Erteilung und
vorgeschlagenen Sortenbezeichnungen im Amtsblatt. Es wird empfohlen, nach Moglichkeit
im Gesetzentwurf klarzustellen, dal3 das Amtsblatt auch Auskiinfte Gber die Erteilung des
Zichterrechts sowie genehmigte Sortenbezeichnungen enthalten sollte, um Artikel 30
Absatz 1 Nummer iii der Akte von 1991 in vollem Umfang zu erfillen. Abschnitt 43 Absatz 2
Buchstabe k des Gesetzentwurfs Uber die Durchf ihrungsbestimmungen sieht bereits vor, dal3
die Durchfihrungsbestimmungen weitere Auskinfte Uber die Art der Verdffentlichung der
von diesem Gesetzentwurf vorgeschriebenen Angelegenheiten enthalten werden.
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Allgemeine Schlul¥folgerung

30. Das Verbandsbiro schliégt dem Rat daher vor, er moge die Regierung Singapurs davon
unterrichten, dal3 der Gesetzentwurf in seinen wesentlichen Bestimmungen dem Inhalt der
Akte von 1991 entspricht, dal3 er jedoch in Abschnitt 33 Uiber Sortenbezeichnungen, wie in
den Absédtzen 21, 22 und 23 dieses Dokuments dargelegt, sowie in Abschnitt 25 Uber die
Aufhebung von Erteilungen, wie in Absatz 26 dieses Dokuments dargelegt, zusétzlicher
Bestimmungen bedirfe, um die Akte von 1991 in vollem Umfang zu erfillen. Nach dem
Erlald des mit den obenerwdhnten zusétzlichen Bestimmungen erganzten Gesetzes kann
Singapur eine Urkunde Uber den Beitritt zur Akte von 1991 hinterlegen.

31. Der Rat wird ersucht, die obigen
Informationen zur Kenntnis zu nehmen und die
im vorhergehenden Absatz  dargelegte
Entscheidung zu billigen.

[Anlage | folgt]
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ANLAGE |

Herrn Amt fUr geistiges Eigentum Singapurs
Dr. Kamil Idris

General sekretar

Internationaler Verband zum

Schutz von Pflanzenziichtungen (UPQV)

34, ch. des Colombettes

CH-1211 Genf 20

Schweiz

23. September 2003

ANTRAG AUF BEITRITT ZUM INTERNATIONALEN UBEREINKOMMEN UBER
DEN SCHUTZ VON PFLANZENZUCHTUNGEN

Sehr geehrter Herr Dr. Idris,

ich beehre mich, Sie davon zu unterrichten, da3 Singapur beabsichtigt, dem
InternationAlen Verband zum  Schutz  von Pflanzenzichtungen  (UPQV)
(UPOV-Ubereinkommen vom 2. Dezember 1961, revidiert in Genf am 10. November 1972,
am 23. Oktober 1978 und am 19. Mé&rz 1991 (Akte von 1991)) beizutreten.

Gemal3 den Bestimmungen von Artikel 34 Absatz 3 der Akte von 1991 wére ich sehr
dankbar, wenn der Rat der UPOV Stellung zur Vereinbarkeit der Rechtsvorschriften

Singapurs mit den Bestimmungen der Akte von 1991 nehmen wirde. Ein Exemplar des
Entwurfs unseres Sortenschutzgesetzes liegt an.

Mit vorzuglicher Hochachtung

Liew Woon Yin
Generaldirektorin
Amt fUr geistiges Eigentum Singapurs

Anlage

[Anlage Il folgt]
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PART 1 PRELIMINARY

Short title and commencement

1.(1) This Act may be cited as the Plant Variety Protection Act.

(2) The Act shall come into operation on such date as the Minister may, by notification in
the Gazette, appoint.

Interpretation

2. InthisAct, unless the context otherwise requires-

"applicant”, in relation to any application, means the person by whom or on whose
behalf that application is made;

"application” means

(a) an application for a grant of protection right in a plant variety to which this Act
extends; and

(b) an application for a declaration under section 24;
"breeder”, in relation to any variety, means-
(&) aperson who bred or discovered and developed that variety; or

(b) a person who is the employer of the aforementioned person or who has
commissioned the latter’ s work; or

(c) asuccessor in title to the first or second aforementioned person, as the case may
be;

"court" means the High Court;

"denomination”, in relation to any protected variety that is a subject matter of an
application made under this Act, means the distinguishing name or identification
approved for that variety by the Registrar under section 21(2)(a);

"grant” means a grant of plant variety rights under this Act;

"grantee” means the holder of a grant and, in relation to a protected variety, means the
holder of a grant in respect of that variety;

"plant” means-
(a) any multi cellular vascular organism;

(b) any algae;
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(c) any fungi;

But does not include bacteria, bacteroids, mycoplasmas, viruses, viroids and
bacteriophages;

"prescribed" means prescribed or provided for by regulations made under section 43;
“prescribed examination authority” means a plant variety examination authority or
such equivaent official authority recognised in any UPOV Member or any other
examination authority as the Minister may from time to time appoint;

“propagation”, in relation to a plant or its components, means the growth, culture or
multiplication of that plant or component;

"protected variety" means avariety in respect of which agrantisin force;
"publication” means public notification in the manner prescribed.;

"register” means the Register of Plant Variety Rights maintained under section 8(1);
"Registrar" means the Registrar of Plant Variety Rights,

"reproductive materia", in relation to any variety, means any portion of a plant of
that variety by means of which plants of that variety may be reproduced or
propagated;

"term” means the duration that agrant isin force under section 23;

"UPOV member" means a State party or a Contracting Party that is a member of the
International Union for the Protection of New Varieties of Plants, constituted
pursuant to the international agreement called the International Convention for the
Protection of New Varieties of Plants;

"variety" means a plant grouping within a single botanical taxon of the lowest rank,
which grouping, irrespective of whether the conditions for the grant of a breeder’s

right are fully met, can be

(a) defined by the expression of the characteristics resulting from a given genotype
or combination of genotypes,

(b) distinguished from any other plant grouping by the expression of at least one of
the said characteristics; and

(c) considered as a unit with regard to its suitability for being propagated unchanged.
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Binding effect of the Act

3.  ThisAct shall bind the Government but nothing in this Act shall render the Government
liable to be prosecuted for an offence.

Application
4.(1) ThisAct appliesto the genera and species listed in the Schedule.

(2) TheMinister may, by notice in the Gazette, amend the Schedule.

PART Il REGISTRAR OF PLANT VARIETY RIGHTS AND REGISTER

Reqgistrar of Plant Variety Rights

5.(1) The [Director General of the Intellectual Property office of Singapore ‘1POS'] shall be
the Registrar of Plant Variety Rights for the purposes of this Act.

(2) The Registrar may authorize in writing any public officer to perform or exercise al or
any of the functions which are imposed or conferred on him by this Act.

Appeals against decisions of the Reqgistrar

6. Except as otherwise prescribed, an appea lies to the court, to the extent and in the
manner provided in Part IV, against any decision of the Registrar made under this Act.

Registrar not liable in respect of official acts

7.(1) The Registrar shall not be taken to warrant the correctness or validity of the registration
of a plant variety right under this Act or under any international agreement, or convention,
which has been applied to the Republic of Singapore.

(2) The Registrar is not subject to any liability by reason only of the fact of any
examination required or authorized by this Act, or any such international agreement or
convention, or any report or other proceedings consequent on such examination.

(3) No proceedings lie against any public officer authorized by the Registrar under

section 5(2) in respect of any matter for which, by virtue of this section, the Registrar is not
liable.

Reqgister to be maintained

8.(1) The Registrar shall maintain aregister of Plant Variety Rights.

(2) Thereshall be entered in the register in accordance with this Act-
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a) notice of every decision of the Registrar to make or decline to make a grant of a plant
variety right;

b) such particulars as may be required to be entered by this Act or as may be prescribed
by rules made under this Act; and

C) any other matters and information relating to plant varieties or plant variety rights
whose entry in the register appears to the Registrar to be essential.

(3) Theregister may be kept in whole or in part using a computer.
(4) Any record of a particular or other matter made by using a computer for the purpose of

keeping the register is taken to be an entry in the register.

Inspection of and extract from register

9.(1) The register shal be available at the Registry for inspection by any person during the
hours when the Registry is open for business.

(2) If the register, or any part of the register, is kept by using a computer, subsection (1) is
satisfied if a person who wants to inspect the register or that part of the register is given
access to acomputer terminal from which he can read on a screen, or obtain a printed copy of,
the particulars or other matters recorded in the register or that part of the register.

(3) Any person who applies for a certified copy of an entry in the register or a certified
extract from the register shall be entitled to obtain such a copy or extract on payment of the
prescribed fee; and any person who applies for an uncertified copy or extract shall be entitled
to such a copy or extract on payment of the prescribed fee.

(4) In relation to any portion of the register kept otherwise than in documentary form, the
right to a copy or extract conferred by subsection(3) above is a right to a copy or extract in a
form in which it can be taken away.

(5 Inthissection, “certified copy” and “certified extract” mean a copy and extract certified
by the Registrar and sealed with the seal of the Registrar.

Rectification of the register

10.(1) Any person having a sufficient interest may apply to the Registrar for the rectification
of an error or omission in the register.

(2) Except where the Registrar directs otherwise, the effect of rectification of the register is
that the error or omission in question shall be deemed never to have been made.

(3 An application for rectification may not be made in respect of a matter affecting the
validity of agrant of aplant variety right.
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(4) The Registrar may make any correction in the Register pursuant to any Court order
affecting a grant of a plant variety right.

(5) The Registrar may remove from the register matter appearing to him to have ceased to
have effect.

Entries including changes in the register

11. The Registrar may, on request made in the prescribed manner by the grantee of a
registered plant variety right, enter the following in the register:

(1) any changein the name or address of the grantee as recorded in the register;
(2) any changein ownership of agrant of aplant variety right;

(3) any license effected under section 30.

Registration to be primafacie evidence of validity

12. In any proceedings before the court relating to a registered plant variety right, the
registration of a person as grantee of a plant variety right shall be prima facie evidence of the
validity of the original registration and of any subsequent assignment or other transmission of
it.

PART 11l GRANT OF PLANT VARIETY RIGHTS

Application for grant

13.(1) An application for a grant of plant variety rights shall be made by a breeder in the
prescribed manner to the Registrar.

(2)  Theapplication shall contain or be accompanied by the following:
() adescription of the variety;
(b) the proposed denomination for the variety;

() an address for service in relation to that application being an address within
Singapore,

(d) If aright of priority is claimed under section 14, full particulars of the relevant
priority application.

(3) The application shall be subject to the payment of the application fee and such other
fees as may be necessary.

(4) Anapplication that complies with subsection (1) at thetimeit is received at the office of
the Registrar shall, for the purposes of this Act, be deemed to be made at that time.
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(5) An application that does not comply with this section at the time it is received shall
nevertheless be deemed to be made at that time provided that it is rectified within such time
and in such manner as prescribed by the Registrar.

Priority resulting from earlier applications

14.(1) Where-

(@ any breeder makes an application for a grant in the Republic of Singapore in
respect of avariety in respect of which that person has earlier in a UPOV member
made an equivalent application under the law of that UPOV member that has been
accepted; and

(b) that application for a grant in the Republic of Singapore is made not more than 12
months, the date of filing shall not be included in the later period, after that
equivalent application or, if more than 1 equivalent application has been made,
whether in more than one country, the earliest of them, was made; and

(c) a clam for priority in relation to that equivalent application accompanies the
application for a grant in the Republic of Singapore; and

(d) within 3 months of the making of that application for a grant in the Republic of
Singapore, a copy of any documents constituting that equivalent application,
certified as correct by the authority to which it was made, is submitted to the
Registrar;

Sections 21 and 22 shall apply to that application for a grant in the Republic of
Singapore asif it had been made when that equivalent application was accepted.

(2) The breeder shall be allowed a period of two years after the expiration of the period of
priority or, where the earlier application is rejected or withdrawn, a period of two years after
such regjection or withdrawal, in which to furnish to the Registrar any necessary information,
document or material required for the purpose of the examination under Section 17.

Publication of Application

15. If satisfied that an application complies with Section 13 the Registrar shall:

(1) publish the application and the proposed denomination for the variety in the prescribed
manner; and

(2) advisethe applicant accordingly.
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Obijections to Registration

16.(1) Any person who considers that the Registrar should not approve a proposed
denomination may, within 90 days of its publication in the prescribed manner, by notice in
writing to the Registrar, object to the approval of that denomination.

(20  Any person who considers that an application has been made in respect of a variety
that is not new may, within 90 days of its publication in the prescribed manner, by notice in
writing to the Registrar, object to the making if a grant in respect of that variety.

Examination of the Application

17.(1) Thevariety shall undergo atechnical examination the purpose of which shall be:
(@) to verify that the variety belongs to the stated botanical taxon,
(b) to establish that the variety is distinct, uniform and stable, and

(c) where the variety is found to meet the aforesaid requirements, to establish an
official description of the variety.

(2) Subject to Section 18, within the prescribed period after making an application, the
applicant shall give to the Registrar or such receiving authority as appointed by the Registrar:

(@) insuch detail asthe Registrar may require for examination purposes, a description
of -

(i) the origin and breeding of the variety concerned;
(i1) the botanical features of the variety; and
(iii) at least one variety that is, to the knowledge of the breeder, most similar to
the candidate variety and at least one characteristic which distinguishes that
candidate variety from the most similar variety, and,
(b) reproductive materia of the plant variety.
(3) Within the prescribed period after being requested by the Registrar or such receiving
authority as appointed by the Registrar to do so, the applicant shall furnish such further

information, documents or reproductive material of the variety concerned and of any other
similar varieties as required.

Corresponding Examination

18. For the purpose of Section 17, the breeder may, instead of complying with the
provisions in Section 17, lodge with the Registrar in such manner and within such time as
prescribed, an examination report issued and certified by a prescribed examination authority.
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Withdrawal or lapse of applications

19.(1) Any application may be withdrawn by the applicant at any time before a grant is made
in respect of it.

(2) The withdrawal of an application shall not affect the liability of the application for any
fees that may have become payable up to the date of that withdrawal.

(3) If any information or material required to be given to the Registrar under the provisions
of this Act is not supplied within the prescribed period stipulated in a written notice issued by
the Registrar, the application concerned shall lapse upon the expiration of that period.

Provisional protection

20.(1) Subject to subsection (2), on and after the day on which an application is published,
the breeder shall have the same rights to take proceedings under this Act as if on that day a
grant had been made to the breeder in respect of the variety concerned.

(2) Therights conferred by subsection (1) shall be treated as never having been conferred if
the-
(a) application concerned is withdrawn or |apses; or

(b) the Registrar declinesto make a grant in respect of that application.

Making of grants

21.(1) The Registrar shall-

(&) subject to section 19, make a grant in respect of every application that is eigible
for the making of a grant; and

(b) decline to make a grant in respect of every application that is not eigible for the
making of a grant.

(2) Anapplication shall be treated as being eligible for the making of a grant if, and only if,
the applicant has given the Registrar all the necessary information and reproductive material
of the variety concerned and, if necessary, of other similar varieties requested by the
Registrar, and the Registrar-

(a) hasapproved for that variety a denomination proposed by the applicant;

(b) issatisfied that that applicant is an breeder of that variety; and

(c) issatisfied that that variety is new, distinct, stable, and uniform.

(3 The Registrar shall approve a proposed denomination for a variety if, and only if, in the
opinion of the Registrar, it complies with the prescribed requirements.
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For the purposes of subsection (2)(c)-

@

(b)

(©

(d)

(€

subject to subsection (5) and (6), a variety is new if at the date of filing of the
application, harvested or reproductive material of the variety has not been sold or
otherwise disposed of to others, by or with the consent of the breeders for
purposes of exploitation of the variety

(i) in the Republic of Singapore, earlier than 12 months before the date on
which that application was made; and

(ii) outside the Republic of Singapore, earlier than 6 years before that date in
the case of trees or vines, or earlier than 4 years before that date in any other
case;

subject to paragraph (c) a variety shall be deemed to be distinct if it is clearly
distinguishable from any other variety whose existence is a matter of common
knowledge at the time of the filing of the application;

The filing of an application for the granting of a breeder’ s right or for the entering
of another variety in an officia register of varieties, in any country, shal be
deemed to render that other variety a matter of common knowledge from the date
of application, provided that the application leads to the granting of a breeder’s
right or to the entering of the said other variety in the official register of varieties,
as the case may be;

a variety shal be deemed to be stable if its relevant characteristics remain
unchanged after repeated propagation or, in the case of a particular cycle of
propagation, at the end of each cycle;

a variety shall be deemed to be uniform if, subject to the variation that may be
expected from the particular features of its propagation, it is sufficiently uniform
initsrelevant characteristics.

For the purposes of subsection 4(a),where, to increase the stock of a variety or for tests
of avariety, its owner makes arrangements under which-

@
(b)

reproductive material of that variety isto be sold to or used by some other person;

any unused portion of that reproductive material, and all the material of any sort
produced from that reproductive material, is

(i) to besold to that breeder, by that other person; or

(i) otherwise to become the property of that breeder,

no account shall be taken of any sale under that arrangement of -

(i)

reproductive material of that variety by that breeder to that other person; or

(i) material of any sort of that variety by that other person to that owner.
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(6) For the purposes of subsection (4)(a), a variety does not cease to be new by virtue only
of the sale at any time of-

(@) materiad that is not reproductive material; or

(b) reproductive material disposed of as a by-product or a surplus product of the
creation of the variety, provided that the said material is sold or disposed of
without variety identification for purposes of consumption, and that, having been
produced during the breeding, increase of stock, tests, or trials, of that variety, is
not or no longer required for any of those activities.

Varieties bred or discovered and developed by 2 or more persons i ndependently

22. Subject to section 14, where-

(&) before a grant is made in respect of a variety, 2 or more applications in respect of
that variety have been made;

(b) the Registrar is satisfied that the 2 or more applicants concerned are persons who,
or successors of persons who, bred or discovered and developed that variety
independently; and

(c) the Registrar is satisfied that, but for this section, each of those 2 or more applicants
is or would be entitled to a grant in respect of that variety,

the Registrar shall make a grant to that 1 of those 2 or more applicants whose application in
respect of that variety was made first.

Duration of grant

23.(1) The Registrar shall endorse on every grant the date of the grant.
(2) Subject to Sections 24 and 25 and subject to the payment of an annual renewal fee

which is required to be paid as prescribed, the plant variety right subsists from the date of the
grant and may be maintained for 25 calendar years from such date.

Grounds of invalidity of grants

24.(1) The Registrar shall declare invalid a granted plant variety right when it is established-

() that the variety concerned was not, at the time of the application concerned, new
and distinct within the meaning of Section 21;

(b) that, where the grant of the plant variety right has been essentially based upon
information and documents furnished by the applicant, the variety is not stable
and uniform within the meaning of Section 21; or
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(c) that the plant variety right has been granted to a person who is not entitled to it,
unlessit is transferred to the person who is so entitled.
(2) An application for a declaration of invalidity of any plant variety may be made by any
person to the Court.

Cancellation of grants

25.(1) Subject to subsection (2), the Registrar shall cancel a grant at any time during its term
in the event that —

(@) it is established that the conditions stipulated in Section 21 subsections 4(d) or 4(e)
are no longer fulfilled;

(b) the grantee, after being requested by the Registrar to alow the Registrar within a
period specified by the Registrar to inspect the measures taken for the maintenance
of that variety, or to provide documents or information in relation to that variety, has
failed to do so;

(c) inany particular year any annual grant fee in relation to the variety concerned which
isrequired to be paid as prescribed, has not been paid; or

(d) any stock of reproductive material in relation to the variety concerned which is
required to be maintained as prescribed, has not been maintained.

(2) Before canceling a grant under subsection (1), the Registrar shall give the grantee
written notice of intention to do so and, unless that grantee shows sufficient cause within 28
days of the date of the notice why that grant should not be cancelled, shall cancel that grant on
the expiration of that period.

Renunciation of aplant variety right

26. The grantee may, in writing to the Registrar, renounce his rights.

Application of the Breeder’s Right

27. A plant breeder's right applies to any plant variety which has been registered in
accordance with the provisions of this Act, and include essentially derived varieties and
certain other varieties as described in Section 34.
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Scope of the Breeder’'s Right

28.(1) Subject to Sections 29 and 35, the following acts in respect of the propagating material
of the protected variety shall require the authorization of the grantee-

(& production or reproduction (multiplication),

(b) conditioning for the purpose of propagation,

(c) offeringfor sale,

(d) selling or other marketing,

(e) exporting,

(f) importing,

(g) stocking for any of the purpose mentioned in (a) to (f) above.
(2) The grantee may make his authorization subject to conditions and limitations.
(3) Theright of a grantee is infringed by a person who, not being entitled by any license or
transfer or otherwise, does in Singapore, or authorizes the doing in Singapore of, any act
described in subsection (1).
(4) Subject to the exceptions to, and the exhaustion of, the breeder’s right, the acts that
require the authorization of the breeder, should also apply in respect of harvested material,
including entire plants and parts of plants, obtained through the unauthorized use of
propagating material of the protected variety, unless the breeder has had reasonable
opportunity to exercise hisright in relation to the said propagating material.

(5) Where there is imported into the Republic of Singapore any reproductive material of a
protected variety, any propagation, sale, or use, of that material-

() asreproductive material; and

(b) without the authority of the grantee concerned, constitutes an infringement of the
rights of that grantee under this Section.

(6) Theimportation into the Republic of Singapore-

(@ from a country that is not a UPOV country of harvested material of a protected
variety; or

(b) from a UPOV country of harvested material of a protected variety in respect of
which, under the law of that country, it is not possible to make the equivaent of a
grant,

without the consent of the grantee is an infringement of the grantee’ s rights under this Act,
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(7) The sale under the denomination of a protected variety of reproductive material of some
other variety constitutes an infringement of the rights under this Section of the grantee of that
protected variety.
(8) Subject to the provisions of this Act, the relief that a court may grant in an action for an
infringement of a plant variety right includes an injunction (subject to such terms, if any, as
the court thinks fit) and either damages or an account of profits.
(99 Where, in an action under this Section —

(& aninfringement of the plant variety right is established; and

(b) thecourt issatisfied that it is proper to do so, having regard to —

(i) theflagrancy of the infringement;

(if) any benefit shown to have accrued to the defendant by reason of the infringement;
and

(iii) al other relevant matters,

the court may, in assessing damages for the infringement, award such additional damages as it
considers appropriate in the circumstances.

(10) Where, in any proceedings under this Section for the infringement of the rights of a
grantee, it is proved or admitted that an infringement was committed but proved by the
defendant that, at the time of that infringement, the defendant was not aware and had no
reasonabl e grounds for supposing that it was an infringement, the plaintiff shall not be entitled
under this Section to any damages against the defendant in respect of that infringement, but
shall be entitled instead to an account of profitsin respect of that infringement.

(11) Nothing in subsection (10) affects any entitlement of a grantee to any relief in respect of
the infringement of that grantee's rights under this Act other than damages.

Exceptions to the breeder's rights

29.(1) Notwithstanding Section 28 the plant variety right shall not extend to
(@) actsdone privately and for non-commercial purposes;
(b) actsdone for experimental or research purposes; or
(c) acts done for the purposes of breeding other varieties, and except where the
provisions of essentially derived varietiesin Section 34 apply, acts that require the
authorization of the grantee in respect of such other varieties.
(2) Notwithstanding Section 28 it shall not be an infringement of the rights of a grantee for

any person to engage in farming activities for the purpose of safeguarding agricultura or
horticultural production, to use for reproductive purposes on his own holdings, reproductive
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material from a protected variety or a variety covered by Section 34(1)(a) or (b) where the
genera or species within which the protected variety is classified has been prescribed for the
purposes of this section as exempt from the rights of a grantee and where such reproductive
material.

(i) has been legitimately obtained by purchase or otherwise with the authority of the
grantee concerned; or

(i) having been so legitimately obtained has subsequently been propagated or grown on
his own holdings.

Rights under license

30. Where a person has been authorized by license or otherwise under section 28(2) that
person so authorized shall have the same rights as that grantee to take proceedings in respect
of any infringement of the rights of that grantee in respect of the variety concerned affecting
the rights given under that license and committed after it was granted.

Notice of protection

31.(1) Any person who
(&) hasacquired rightsin respect of avariety under Section 20 or 21; and

(b) sellsany reproductive material of that variety, shall take all reasonable steps, by means
of suitable labeling or other identification of that material, to inform the purchaser
concerned of those rights.

(2 In determining, for the purposes of Section 28(10), whether or not any person had
reasonable grounds for supposing that any action was an infringement of the rights of a
grantee, a court may take into account the extent, if any, to which that grantee or, as the case
requires, the licensee concerned had complied with subsection (1) in respect of any material in
respect of which, or in respect of material propagated from which, that infringement occurred.

Licenses

32.(1) If the grantee of a plant variety right has granted another person a right to
commercialy exploit a registered plant variety (license) the licensee may transfer his right
further only if thereis an agreement to this effect.

(2) Where aplant variety right has been transferred to another person, or alicense has been
granted or transferred, an entry of this fact shall, upon request and against the payment of the
prescribed fee, be made in the National Register of Plant Variety Rights. This provision shall
apply accordingly to compulsory licenses.

(3) The grantee of the plant variety right shall, for the purposes of legal or administrative
proceedings in relation to the plant variety, be deemed the person who has last been recorded
in the National Register of Plant Variety Rights as provided in subsection (2).
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(4) Where there is not a supply of reproduction materia of a registered plant variety
available on the market on reasonable terms and to the extent necessary for the national
economy or otherwise from the point of view of the public interest and there is no acceptable
reason for the lack of supply, a compulsory license may be granted to any person who wants
to exploit the plant variety in Singapore. The compulsory license includes also a right to
obtain reproduction material from the grantee of the plant variety right to the extent
reasonabl e.

(5) A compulsory license may not be granted to persons other than those who can be
presumed to be able to exploit the plant variety in an acceptable manner and in conformity
with the license.

(6) A compulsory license does not prevent the grantee of the plant variety right from
exploiting the plant variety himself or from granting a license in this respect. A compulsory
license may be transferred to another person only together with the business activity in which
it is exploited or was intended to be exploited.

(7) A compulsory license shall be granted by a Court which also determines the extent to

which a plant variety may be exploited and decides the equitable remuneration and other
conditions for the license.

Use of Plant Variety Denomination

33.(1) Any registered plant variety shall have a plant variety denomination. This
denomination shall be such as to enable the distinction of that plant variety from other
varieties.

(2) A plant variety denomination shall not be accepted where it

(@ consists solely of figures, except where thisis an established practice for designation
of varieties;

(b) islikely to mislead the public;
(c) iscontrary to laws or other regulations or public order or is likely to cause offence;

(d) islikely to cause confusion with a variety denomination which has, for a variety of
the same plant species or of a closely related species, been entered into, or has been
proposed for entrance into, the National Register of Plant Variety Rights, any
corresponding foreign Register or any other official list of varieties, or which is used
as propagating materia of such avariety;

(e) is likely to cause confusion with a trademark, a name, a business or any other
denomination for which any person other than the applicant enjoys protection and
which would have constituted an obstacle against the registration of the variety
denomination as a trademark for materia of a plant variety or for goods of a similar
kind; or
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(f) islikely to cause confusion with such a trademark for material of a plant variety or
for goods of asimilar kind for which the applicant enjoys protection.

(3) On condition of reciprocity the Government may prescribe that a variety denomination
which has been registered, or for which an application for registration has been filed, in a
foreign State may be registered in Singapore notwithstanding the provisions in subsections
2(a) and (b), where there are no valid reasons for not doing so.

(4) Any person who offer for sale or otherwise disposes of reproductive material of a
registered plant variety shall use the registered variety denomination. This applies also where
the term of protection has lapsed or the grant of the plant variety right has expired.

(5 A registered denomination for a variety or a denomination which is confusingly similar
to that denomination must not be used for any other variety of the same plant species or for a
plant species which is closely related thereto or for material of such a variety as long as the
registration of the denomination is in force or unless the denomination is still used for
commercial exploitation of the variety.

(6) Norightsin the designation registered as a denomination of the variety shall hamper the
free use of the denomination in connection with the variety, even after the expiration of the
grantee’ sright.

(7) The plant variety denomination must be different from every denomination which
designates, in the territory of any member of UPOV, an existing variety of the same plant
species or of aclosely related species.

(8 When a variety is offered for sale or marketed, it shall be permitted to associate a
trademark, trade name or other similar indication with a registered variety denomination. If
such an indication is so associated, the denomination must nevertheless be easily
recognizable.

Essentially derived varieties and certain other varieties

34.(1) The acts that require the authorization of the breeder as provided in Section 28 shall
also apply in relation to —

a) varieties which are essentially derived from the protected variety, where the
protected variety isnot itself an essentially derived variety,

b) varieties which are not clearly distinguishable in accordance with the distinctness
provision from the protected variety; and

c) varieties whose production requires the repeated use of the protected variety.

(2) For the purposes of this Section a variety shall be treated as being an essentially derived
variety of another variety if-

a) it is predominantly derived from that other variety, or from a variety that is itself
predominantly derived from that other variety;
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b) it retains the expression of the essentia characteristics that result from the genotype
or combination of genotypes of that other variety;
c) itisclearly distinguishable from that other variety; and
d) Except for the differences which result from the act of derivation, it conformsto the
initial variety in the expression of the essential characteristics that result from the
genotype or combination of genotypes of that other variety.
(3) Essentialy derived varieties may be obtained, for example, by the selection of a natura

or induced mutant, or of a somaclonal variant, the selection of avariant individual from plants
of theinitial variety, back-crossing, or transformation by genetic engineering.

Exhaustion of the Breeder’s Right

35.(1) The breeder’s right shall not extend to acts concerning any materia of the protected
variety, or of a variety covered by the provisions of Section 34, which has been sold or
otherwise marketed by the holder or with his consent in Singapore, or any materia derived
from the said material, unless such acts
(& Involve further propagation of the variety in question or
(b) Involve an export of material of the variety, which enables the propagation of the
variety, into a country which does not protect varieties of the plant genus or species
to which the variety belongs, except where the exported material is for final
consumption purposes.
(1) For purposes of Section 35(1), ‘material’ means, in relation to avariety,
(& Reproductive material of any kind;
(b) Harvested material, including entire plants and parts of plants, and

(c) any product made directly from the harvested material.

PART IV APPEALS

Rights of appeal

36.(1) Except as provided under subsection (2) or by rules made under this Act, there shall be
no appeal from a decision of the Registrar for any matter under this Act or the rules made
thereunder.

(2) Thefollowing shall be subject to appeal to the Court:

(a) decision of the Registrar to decline to make a grant of a plant variety right;
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(b) decision of the Registrar in the making of a grant of a plant variety right;
(c) decision of the Registrar in the cancellation of agrant made under Section 25;

(d) decision of the Registrar relating to a proposed denomination;

(e) decision of the Registrar relating to a declaration of invalidity under Section 24.

PART V OFFENCES

Falsification of register

37.  Any person who —
(@ makes, or causesto be made, afase entry in the register;

(b) makes, or causes to be made, any thing false purporting to be a copy of an entry in
the register; or

(c) produces or tenders or cause to be produced or tendered in evidence any thing
referred to in paragraph (b);

knowing or having reason to believe that the entry or thing, as the case may be, is false shall

be guilty of an offence and shall be liable on conviction to a fine not exceeding $50,000 or to
imprisonment for aterm not exceeding 5 years or to both.

Falsaly representing plant variety right as registered

38.(1) Any person who —
(a) fasely representsthat aplant variety is a protected variety; or

(b) makes a false representation as to the reproductive material for which a plant
variety right is registered,;

knowing or having reason to believe that the representation is false shall be guilty of an
offence and shall be liable on conviction to afine not exceeding $10,000.

Misuse of denomination on sale of reproductive material

39. Any person who willfully or negligently sells reproductive material otherwise than in
compliance with the requirements of section 33 commits an offence and is liable on
conviction to afine not exceeding $10-000.
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PART VI MISCELLANEOUS
Forms
40. The Minister may prescribe the forms to be used for any purpose relating to the
registration of a plant variety right or any other proceedings before the Registrar under this
Act.

Fees

41.(1) There shall be paid in respect of applications and registration and other matters under
this Act such fees as may be prescribed.

(2) The Minister may make rules as to the remission of fees in the prescribed
circumstances.

(3) All fees collected shall be paid into the funds of the Register.

Hours of business and excluded days

42.(1) The Minister may make rules to specify the hour at which the Registry shall be taken
to be closed on any day for purposes of the transaction by the public of business under this
Act or of any class of such business, and may specify days as excluded days for any such
pUrposes.

(2) Any business done under this Act on any day after the hour so specified in relation to
business of that class, or on a day which is an excluded day in relation to business of that
class, shall be taken to have been done on the next following day not being an excluded day.

(3) Where the time for doing anything under this Act expires on an excluded day, that time
shall be extended to the next following day not being an excluded day.

Regulations

43.(1) The Minister for Law may make rules—

(@ for the purposes of this Act authorizing the making of regulations with respect to
any metter;

(b) for prescribing anything authorized or required by this Act to be prescribed; and
(c) generaly for regulating practice and procedure under this Act.

(2) Without affecting the generality of subsection (1), regulations made under this section
may make provision-
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() as to the manner of filing of applications and other documents and in respect of
anything that is to accompany or be furnished together with any application;

(b) asto the procedure to be followed in connection with any application or request to
the Registrar or in connection with any proceedings before the Registrar, and
authorizing the rectification of irregularities of procedure;

(c) providing for the testing and treatment of plant varieties to which applications
relate;

(d) requiring and regulating the translation of documents and the filing and
authentication of any trandation;

(e) asto the service of documents,
(f) prescribing time limits for anything required to be done under this Act;

(g) providing for the extension of any time limit so prescribed, or specified by the
Registrar, whether or not it has already expired;

(h) providing for the forfeiture of any priority given in respect of an application;

(i) prescribing aform for appeals under Part 1V;

() authorizing the preparation, publication, sale, and exchange of copies of diagrams,
photographs, and documents at the office of the Registrar, and of indexes to and

abridgments to them;

(k) prescribing the mode of publishing any matters required by this Act to be
published;

(1) prescribing the requirements to be met in selecting the denomination of varieties,
and providing for the approval, reection, or amendment of any denomination by
the Registrar;

(m) prescribing fees and charges for anything authorized by this Act.

[(3) No alowance, expense, fee or charge shall be prescribed under this section without the
consent of the Minister for Finance.]
Schedule 1
PLANTS TO WHICH ACT APPLIES [Section 4]
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