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'vulnerability' without the adjective 'genetic.' The unfortunate examples
such as the susceptibility of the maize hybrids based on Texas cytoplasm to
Helminthosporium turcicum (which incidentally caused a loss of ‘only' 15% of
the harvest in the United States of America in 1970) or the inconsiderate
extension of the 'Besostaja' wheat outside its original cultivation area
(which incidentally is not relevant since the cause of the crop failure was
not genetic) should not hide the fact that reality is much more complex. In
short, genetic diversity does not prevent a whole species from being severely
affected by a pest or disease (for instance the European elms by Ceratocystis
ulmi), nor does genetic uniformity make whole stands automatically vulnerable
(for instance, Elodea canadiensis reproduces only vegetatively in Europe).

Man—made Genetic Elements

A portion of the genetic resources of cultivated plants deserves singling
out because of the high degree of human intervention. We shall call them
'man-made genetic elements.'

On the side of the genetic structures there are not only the interspecific
hybrids, whether obtained through sexual or somatic hybridization, 'cybrids,'
and polyploids that have found their way to the farmers' fields or remain a
laboratory monster like the 'pomato.' These constitute in effect new species
(the case of the polyploids being debatable). There are also the aneuploids
and monoploids which have been so useful in increasing our knowledge of the
genetics of the crop concerned.

On the side of the genes, the advent of applied molecular biology has
enabled man to isolate genes, to create artificial gene constructs (in par-
ticular associations of coding sequences with foreign regulation sequences and
vectors) and even to create artificial genes (for instance antisense genes).
Part of these are for use in the biotechnological industry; the other part
enriches the means available to the plant breeder. Progress in plant genetic
engineering has been much slower than anticipated and mainly restricted to a
few objectives such as pest, disease or herbicide resistance or the change of
the composition of the o0ils produced by a crop; there are good reasons to
believe, however, that with time the 'library' of genes and gene constructs
kept in vitro--or even in the form of published DNA sequences--will increase.

The Distribution of Genetic Resources

Nicolai Ivanovitch Vavilov was a major contributor to our knowledge of the
biogeography of cultivated crops. The plant explorations conducted by himself
and his team for about 20 years, beginning in 1916, led him to define eight

great centers of diversity: Abyssinia, Central America, west-central South
America (Bolivia-Ecuador-Peru), central Asia, Asia Minor, China, Hindustan,
Mediterranean Region. He postulated that the centers of origin of species

coincide with the areas of greatest diversity, although he also recognized
secondary centers of origin.14

The theories of Vavilov proved extremely fertile for plant exploration,
genetic resources conservation and plant breeding. However, they were also

14 According to R.W. Allard, op. cit.
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Breeders undertake, of course, all activities associated with such collec-
tions (collection expeditions, characterization and evaluation, etc.). In some
cases, they have rescued the genetic resources that were threatened by major
varietal changes such as the replacement of population varieties by hybrids.

The basic principle to be drawn from this is that a well-thought program
for the improvement of agricultural production implies:

(i) the territorial expansion of improved varieties into the farmers'
fields;

(ii) the territorial concentration of obsolete but still valuable germplasm
in collections.

Plant breeders' rights play an essential role on both sides of the coin.

The Contribution of Breeders to the General Conservation Effort

The above-mentioned Directory also indicates that plant breeders are
usually ready to make their collection accessions available to other institu-
tions (which, in the context of the Directory, includes private breeders) on
request and on an exchange basis. Of course, commercial interests will prevail
in the relations with direct competitors, although the security offered by the
plant breeders' rights system in the marketing of varieties contributes to the
launching of joint ventures, for instance to the exchange of advanced breeder's
lines for evaluation purposes.

In some instances, public collections have been assembled from material
provided by private breeders.?23

Breeders also contribute otherwise--and must contribute--to the general
effort. "Evaluation strategy must advance from generalities to breeder-
oriented specific objectives... This can only be done by the breeder in his
own environment."24

Plant breeders' rights play an essential role in this by contributing to
the creation of an environment favorable to breeding activities.

The Preservation Activities

Preserving Biotopes

Plant breeding also offers a major contribution to the preservation of
biodiversity. "Farmers in India, for example, harvested 12 million tonnes of
wheat from 14 million hectares in 1965. In 1990, they harvested 55 million
tonnes from 23 million hectares. Forty million hectares of additional 1land
would have been needed to harvest 55 million tonnes of wheat at the 1965 yield

23 J.M.M. Engels, personal communication.

24 O.H. Frankel, Genetic Resources - Museum or Utility, in: Plant Breeding
Symposium, Agronomy Society of New Zealand, Special Publication 5, 1986,
pp. 3-7.



124 THE NATURE OF AND RATIONALE FOR THE PROTECTION OF PLANT VARIETIES

level. More forest land would have been lost to annual cropping had the yield
improvement not taken place."25 There can hardly be a more striking example.

Present-day commercial discussions at worldwide basis are dominated by
the 'problem' of overproduction and surpluses. They of course ignore that
billions of people struggle for a decent living and that not so long ago the
few countries which have that 'problem' also had a problem of food scarcity.
In a number of them, particularly in Europe, one of the means to control pro-
duction is reforestation, i.e. the extension of biotopes which are closer to
the original climax communities.

Preserving Species Through Domestication

Still in the area of wild biodiversity, breeders domesticate certain
species and protect them from the danger of extinction through inconsiderate
overexploitation in a gathering economy. At the same time, they add an eco-
nomic value to the ecological value of the species. This is in particular the
experience of New Zealand and Australia where this activity is playing an in-
creasing role due to the existence of plant breeders' rights.

It should be noted that domestication is a long and arduous process which
may take as much as 20 years.26 Indeed the breeder must not only determine
the optimal growing conditions, but also, in many cases, engineer the species
in several respects to eliminate redhibitory factors.

Such domestication can also have the purpose of preserving another
species. Israel, for instance, has extended protection to jojoba (Simmondsia
chinensis (Link) Schneid.) to promote breeding activities which will hopefully
stop whaling for the gathering of spermaceti.

In this connection it is important to highlight two essential features of
the UPOV Convention.

(i) The plant breeders' rights system offers no protection at species
level. 1In other terms, the breeder who has domesticated a species (or created
a new species by interspecific sexual or somatic hybridization)—--in practice
by developing the first variety for cultivation-—-is only entitled to an ex-
clusive right covering the variety. Another breeder may therefore freely
undertake the same kind of activity or take the protected variety, under the
‘breeder's exemption,' as a source of variation for further breeding activ-
ities. This ‘'exemption' 1is not unbearingly disadvantageous to the first
breeder since he would be in a leading position for many years because of his
technological advance.

25 Keystone International Dialogue Series on Plant Genetic Resources, Third

Plenary Session - Final Consensus Report: Global Initiative for the
Security and Sustainable Use of Plant Genetic Resources, op. cit.

26 D.J. Murphy, Designer Oilseed Crops, Genetic Engineering of New Oilseed
Crops for Edible and Non-edible Applications, Agro-food-industry Hi-tech,
1991, No. 5. (the statement was made in respect of Cuphea).
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(ii) The plant breeders' rights system offers--unlike the patent system——
protection for varieties that have been "discovered and developed."27 The
underlying principle is that this kind of activity is as useful and deserves
as much protection as the activity which consists in crossing two plants and
selecting a variety from among the progeny. There has been no single case—-—
sometimes dubbed a theft of a genetic resource-—-of a mere discovery being
exploited straight away as a (protected) variety.

Preserving Species From Pests and Diseases

Plant breeders contribute significantly to the protection of cultivated
species against pests and diseases. In some cases, their contribution has been
essential to the preservation of a species that was in danger, if not of
extinction (since one can always imagine the preservation in pest- or disease-
safe areas), at least of significant reduction. The first example of this was
the salvation of the European grapevine (Vitis vinifera L.) from phylloxera,
where the idea of using rootstocks of American origin had to be complemented
by interspecific crossings to create an array of rootstocks adapted to the
various growing conditions.

The work that is currently in progress on date palms (Phoenix dactylifera
L.) to confer upon it resistance to 'Bayoud' (Fusarium oxysporum f. albedinis)
is even vital for the preservation of whole ecosystems, the oasises, and of an
original civilization.28

Continuous use of different genetic backgrounds in Australian wheat breed-
ing programs has prevented rust epidemics for more than 30 years.29

The Creation Activities of Plant Breeders

Intraspecific Diversity

That breeders create intraspecific diversity--by recombining genotypes,
provoking mutations and inserting alien genes by genetic engineering--does not
need to be demonstrated. The table overleaf30 shows the 10 species for
which the number of protected varieties is the greatest in 6 countries.

These numbers are far greater than the numbers of varieties that are
popular and grown on a large scale. The following information relating to
France illustrates the point31:

27 Article 1(iv) of the 1991 Act of the Convention.

28 Fascinating information on the subject is to be found in J. Semal, Patho-
logie des végétaux et géopolitique, La Maison rustique, 1982. The sub-
title of the book is: a study of the interaction between the plant
pathologic phenomena, the historical events and the evolution of customs,
science and technology.

29 D. Laing, personal communication.

30 M. Tabata, Overview of Plant Variety Protection in the World, UPOV docu-
ment UPOV/TSU/91/2.

31 From Cultivar No 306 (November 1 to 15, 1991).



Table 3: Most Protected Plant Species

[ | [ | | | | | | | | |
|Country | 1 | 2 | 3 | 4 | 5 | 6 | 7 | 8 | 9 | 10 |
| | | | | | | | | | | |
| | | | | | | | | [ | |
| FRANCE |  Maize | Chrysan- | Rose | sunflower | Pelargo- | Soft | Potato | Barley | French | carnation]|
| (as of | | themum | | | nium | Wheat | | |  Bean | |
IMay 1, 1991) | (720) | (502) | (387) | (186) I (184) | (145) | (133) | (132) | (122) | (121) |
| | | 1 1 | | | 1 L | |
| | | | | | [ | | | | |
| GERMANY | Rose | Chrysan- | Maize | Potato | Perennial | Zonal Pe- | Barley | Gerbera | Carnation | sSaint- |
| (as of | |  themum | | | Ryegrass | largonium | | | | paulia |
|apr. 1, 1991) |  (428) | (268) | (249) | (170) | (152) | (148) | (136) | (102) | (93) | (90) |
| | | | | | | | | | | |
| | | | | I | | | | | |
| JAPAN |  Rose | carnation | Rice | Chrysan- | Cymbidium | Common | Lily | shiitake | Peach | citrus |
| (as of | | | | themum | | Stock | | | | |
| (Dec. 5, 1990) |  (209) | (185) | (r41) | (112) | (97) | (78) | (71) | (57) | (55) | (54) |
| | | | 1 | | | | | | |
| | | | | | | | | | | |
| NETHERLANDS | Chrysan- | Rose | Lily | carnation | Ryegrass | Gerbera | Potato | Freesia | Alstroe- | Bean |
| (as of | themum | | | | | | | |  meria | |
|Dec. 31, 1990) |  (386) | (335) | (297) | (269) | (176) | (166) | (146) | (119) | (116) | (100) |
| [ | | | | | [ | | | |
| ] | | | | | | | | ] |
| UNITED | Rose | Chrysan- | Pea (in- | Potato | Barley | Pelargo- | Perennial | Wheat | Swede | Alstroe- |
| KINGDOM | | themum | cluding | | | nium | Ryegrass | |  Rape | meria |
|(as of | | | Field Pea) | | | | | | | |
|IDec. 31, 1990) |  (431) | (275) | (122) | (102) | (100) | (86) | (70) | (64) | (40) | (38) |
| | | | 1 | | | | | | |
| [ | | | [ | | | [ | |
|UNITED STATES | Soybean |  Wwheat | Pea | Cotton | Maize | Garden | Lettuce | Alfalfa | Perennial | Tall |
|OF AMERICA* | | | | | |  Bean | | | Ryegrass | Fescue |
| (as of | (487) o217y 1 (94) | (175) | (162) | (149) | (85) | (1) | (68) | (50) |
|Dec. 31, 1990) | | | | I | | | I | |

| [ [ 1 | | | | | | |

*  Only varieties protected under the Plant Variety Protection Act

9C1
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- On May 1, 1991, there were 145 protected wheat varieties;

- The most popular variety was grown on 19.6% of the total area in wheat;

- The top five varieties occupied 57.9% of the area and the top 10, 71.9%;

- The fifth variety was grown on 5.2% of the area and the tenth, on 2.2%;

- The total area of wheat for the production of seed under multiplication
contracts was 105,500 hectares. Sixty-six varieties were grown for seed
on more than 100 hectares.

If one considers that there is genetic uniformity across the farmer's
field, he must accept that it is not plant breeding that creates that uni-
formity, but the market conditions and in particular the users' choice.

In fact, plant breeding plays an essential role in two complementary
directions:

(i) It creates the intravarietal genetic uniformity that is required for
the optimization of agricultural production under modern crop husbandry methods
and of use in the food and other plant-based industry.

(ii) It creates the intervarietal genetic diversity that is required for
the same reason and for buffering the effects of adverse conditions. 1In this
respect, the more breeders are at work, the more diversity may be expected.

To achieve this, breeders use all available technology of proven value
and, in the case of breeding based on crosses, exploit three main avenues:

(i) crosses between (usually) the best varieties to produce still better
ones, i.e. the efficiency of genetic recombinations, even within an extremely
narrow genetic base, the price being a narrower intervarietal (intraspecific)
genetic base;

(ii) crosses between locally adapted genotypes and foreign genotypes select-
ed on the basis of good combining ability, which broadens the genetic base but
usually requires work to restore the genetic balance, and in respect of which
the interdependence of the various regions, including the centers of origin,
must again be emphasized;

(iii) the introduction of valuable genes, which is sometimes easy, and
sometimes very difficult because single genes may disrupt the genetic balance
or may be linked to an unfavorable one which has to be eliminated through
strenuous work.

Interspecific Diversity

Breeders both maintain and create interspecific diversity for the benefit
of the agricultural ecosystems.

(i) Man-made interspecific hybrids, of which the latest successful example
should be triticale (x Triticosecale Wittmack), become species in their own
right, even if their Latin name is governed by special rules.

(ii) Breeders work on crop plants that have fallen into disuse for one
reason or another or crop plants from other areas of the world to bring them
up to the standards required by the various users (growers, industrialists,
users) and give them a chance of finding a place among the plants that are
effectively cultivated.
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In this respect, the trend for agricultural diversification resulting from
overproduction in some blessed regions of the world, from pressures towards a
more environment-friendly agriculture and towards a more sustainable economic
activity based on renewable rather than fossile raw materials and energy
offers—--worldwide--vast opportunities and great challenges for plant breeders.

THE USE OF GENETIC RESOURCES AND INTELLECTUAL PROPERTY RIGHTS

The Use of Genetic Resources and the UPOV Convention

This section of the paper describes the specific provisions of the UPOV
Convention which touch upon genetic resources; it accordingly deals with
matters for which there is a clear UPOV position.

The 1961 and 1978 Acts

The UPOV Convention does not provide for any kind of exclusive right over
the variety as a genetic resource, with narrow exceptions applying to the
exploitation of certain kinds of derived varieties.

The 1961 and 1978 Acts of the Convention specifically provide a 'breeder's
exemption' in Article 5(3):

"Authorisation by the breeder shall not be required either for
the utilisation of the variety as an initial source of variation
for the purpose of creating other varieties or for the marketing of
such varieties..." (text of the 1978 Act).

Because the basic minimum right granted to the breeder was confined to
the production for purposes of commercial marketing and to the marketing of
the propagating material of the protected variety and because seed of inbred
lines used as components of hybrids is usually not produced for such purposes
and marketed, that Article goes on with the following exception:

"... Such authorisation shall be required, however, when the repeat-
ed use of the variety is necessary for the commercial production of
another variety."

The 1991 Act

The provisions defining the rights to be granted to the breeder are based
on a completely new structure in the 1991 Act. Consequently, the ‘'breeder's
exemption' had to be reformulated (Article 15(1)):

"(1) [Compulsory exceptions] The breeder's right shall not extend
to

(iii) acts done for the purpose of breeding other varieties, and,
except where the provisions of Article 14(5) apply, acts [to which
the breeder's right applies] in respect of such other varieties."

The 1991 Act extends the rights to be granted to the breeder (which relate
to acts of exploitation of certain material of the protected variety) in three
cases. The text of the relevant provision (Article 14(5)) is as follows:
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"(5) [Essentially derived and certain other varieties] (a) The
provisions of paragraphs (1) to (4) shall also apply in relation to

(i) varieties which are essentially derived from the protected
variety, where the protected variety is not itself an essentially
derived variety,

(ii) wvarieties which are not clearly distinguishable in accor-
dance with Article 7 from the protected variety and

(iii) wvarieties whose production requires the repeated use of
the protected variety.

"(b) For the purposes of subparagraph (a)(i), a variety shall
be deemed to be essentially derived from another variety ("the ini-
tial variety") when

(i) it is predominantly derived from the initial variety, or
from a variety that is itself predominantly derived from the initial
variety, while retaining the expression of the essential charac-
teristics that result from the genotype or combination of genotypes
of the initial variety,

(ii) it is clearly distinguishable from the initial variety and

(iii) except for the differences which result from the act of
derivation, it conforms to the initial variety in the expression of
the essential characteristics that result from the genotype or com-
bination of genotypes of the initial variety.

"(c) Essentially derived varieties may be obtained for example
by the selection of a natural or induced mutant, or of a somaclonal
variant, the selection of a variant individual from plants of the
initial variety, backcrossing, or transformation by genetic engi-
neering."

This text takes over the former exception in relation to the repeated use
of a variety and clarifies that the right also extends to material that is not
sufficiently distinct from the material of the variety. In the normal opera-
tions of the plant varieties and seeds industry such material would not be
considered as a variety on its own. The clarification was considered neces-
sary, however, because this view is not always accepted.

As regards 'essentially derived varieties,' the main points of the new
provision are as follows:

(i) The extension of the breeder's rights to an essentially derived variety
only applies to the latter's exploitation. The creation of such a variety
continues to be free. It is to be expected that--except in the case of natural
mutants which can only be discovered--the terms under which an essentially
derived variety to be created by a second breeder would be eventually exploited
will be determined before the derivation work is actually started, in an agree-
ment between the two breeders involved. Such agreements are already concluded
today between 'traditional' breeders and 'genetic engineers' in the framework
of partnership arrangements based on ordinary contract law.

(ii) The extension of the breeder's rights to an essentially derived variety
only applies where the breeder has bred or discovered and developed an original
genotype (as opposed to a variety that is essentially derived).
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(iii) In the case of a chain of essentially derived varieties, the extended
right will accrue to the breeder of the first variety in the chain, if it is
protected and if the differences accumulated along the chain are still within
the limits required for there to be essential derivation. The breeder of an
intermediate variety has no right over later ones since he has not contributed
the original genotype.

(iv) A variety is essentially derived if:

(a) 1its genetic constitution is drawn from a single variety with a mini-
mal contribution from another source (for instance a gene inserted by
genetic engineering) or with a minimal change (for instance a genic muta-
tion);

(b) it is clearly different from the variety from which it derives, which
implies that it may be the subject of a breeder's right;

(c) it is only different from the variety from which it derives to the
extent caused by the act of derivation (the breeding method used).

(v) Because an essentially derived variety may be the subject of a breed-
er's right, its exploitation may be subject to two authorizations (licences).
If it incorporates a patented gene, a third authorization might be necessary;
it may be assumed that the latter will be negotiated--like the authorization
of the breeder of the original variety--before the work to create the essen-
tially derived variety is actually started.32

The provision on essentially derived varieties has been welcomed by the
whole plant varieties and seeds industry (including the plant genetic engineer-
ing industry) as a major contribution towards equity as between breeders, on
the one side, and as between breeders and genetic engineers, on the other.

The Use of Genetic Resources and the Patent System

Because the controversy over patent rights in relation to genetic resour-
ces has spilled over the plant breeders' rights system, it is appropriate to
make some comments.

The Basic Principles of Patent Laws

Patent rights are available for an invention if:

(i) it is new, i.e. not anticipated by prior art, which usually comprises
anything which has been disclosed to the public, anywhere in the world, by
publication in tangible form or, in the country, by oral disclosure, by use or
in any way33;

32 At the Conference on Protecting and Exploiting Biotechnological Inventions
held in Brussels in November 1990, it was also suggested that the exploi-
tation of the derived variety would be essentially subject to the rules
of the plant breeders' rights system and that an attempt to override a
limitation under that system (in particular a 'farmer's privilege') would
be politically unsound.

33 Section 114(1) of the WIPO Model Law for Developing Countries on Inven-
tions, Volume I (Patents), WIPO publication No. 840, 1979.
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(ii) it involves an inventive step, i.e. not obvious to a person having
ordinary skill in the art;

(iii) it is industrially applicable, i.e. can be made or used in any kind of
industry, including agriculture.

A formal, yet important, additional condition is that the invention must
be disclosed in a way which enables a person having ordinary skill in the art
to evaluate it and carry it out. Deposits of biological material are usually
accepted as a complement to the description.34

A further condition is that of unity of invention.

The right granted to the inventor relates to the exploitation of the
invention, i.e., in the case of a product, basically to the making, selling
and using of the product and, in the case of a process, to the using of the
process and to the making (by means of the process), the selling and using of
the product obtained directly by means of the process. The inventor has some
degree of freedom in defining his invention in the form of claims. But "claims
should reflect the real technical contribution. The generic scope should be a
reasonable prediction from the technology carried out in the light of the known
background, namely a scientific test depending upon the state of knowledge at
the time."35

Tribunals may rescue the inventor through the doctrine of equivalents if

he has used too much restraint. They may also sanction him with limitation of
the claims or even invalidation if he has been presumptuous.

The Application of the Principles

The application of these principles to the field of the living raises
considerable questions which have not yet been fully and definitely answered.
It is difficult to discuss them on the basis of practical examples as this
would impinge on private interests. It may be noted, however, that the general
tendency of patent offices is to grant patents leaving to the courts the task
of limiting or invalidating them. 36 Many claims, and even some claimed in-
ventions, seem to us exagerated.

An additional difficulty is that many patent laws exclude plant and
animal varieties, and also essentially biological processes for the production
of plants and animals, through a specific provision from patentability. Our
impression is that, in many cases, the administrative decisions thus far taken,

34 Recently, the Supreme Court of Canada in Pioneer Hi-Bred Limited v. The
Commissioner of Patents (14 C.P.R. (3d) 491) upheld the refusal to grant
a patent on a soybean variety on the ground that the requirement of an
enabling disclosure had not been met, despite the deposit and the eventual
availability of the variety on the market.

35 A. Laird, A Corporate View of Biotechnological Inventions, in: Protecting
and Exploiting Biotechnological Inventions, Worldwide Information, 1991,
PP. 293-296.

36 A. Gallochat, Survey of Selected EPC Countries - France, in: Protecting
and Exploiting Biotechnological Inventions, op. cit., pp. 65-68.
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including at the appeal stage, were not directed to the true issue (does the
application relate to an invention?) but rather to the exclusion provision when
it was not really relevant. Similarly, some attempts to legislate this matter
have been based on clearly one-sided opinions and consultations.37

This of course does not create a serene atmosphere for the debate on the
issue of patenting life. Depending on one's basic approach to the issue, it
has created false hopes and unjustified nightmares.

As far as the plant varieties and the genetic resources used in agricul-
ture are concerned, the following may be assumed:

(i) Where plant varieties are not expressly excluded, they should only in
rare cases be patentable, owing to the requirement of inventive step.

(ii) Where that requirement is fulfilled, it is so at the level of, e.g., a
novel gene, or a gene construct, in which case the invention relates to that
component (and the inventor would be foolish, first to wait until he has pro-
duced a commercial variety before filing a patent application and, second, to
claim only that variety). Early filing will mean that the patent would have
an effect--if any--in relation to the general public at a rather late stage.

(iii) Patents can undoubtedly be granted for products and processes used in
plant breeding, in particular to truly man-made genes, to hybridization
agents, to equipment used in plant breeding, to testing and screening material,
reagents, processes, to genetic engineering processes, etc.

(iv) Where such patents are granted, it will be a delicate task for the
inventor to draft suitable claims and to conclude appropriate licensing agree-
ments. Exaggerated claims on the part of a genetic engineer will detract
plant breeders from cooperating with him, to his own detriment.38 In this
respect, competition law must also be considered.

(v) An arbitrary limitation of the scope of a patent and of the contractual
freedom might work against the user. For instance, it would not be sound to
require that the inventor cash a single licence fee when making a patented gene
available to a breeder, since the latter may not be able to breed a successful
commercial variety.39

37 See for instance M. Llewelyn, Future Prospects for Plant Breeders' Rights

Within the European Community, [1989] 9 EIPR, pp. 303-310, in relation to

the proposed EC Directive on the Legal Protection of Biotechnological

Inventions.
38 In this respect, Laird, op. cit., notes that "it is accepted that the
development of new plant varieties is important and should be encouraged
and that getting the most from biotechnology requires the active
cooperation of breeders, growers and biotechnologists, each contributing
a different aspect at a different stage of development."
39 In this respect, A. Laird, op. cit., notes that "it is also likely that
effective cooperation means that each contributor has to regard the
balance of the contribution as against the reward as fair. A sound basis
for such fair balance 1is to ensure that each contributor receives
effective intellectual property protection, commensurate with their
technical contribution and operating at the point of commercial return.
In this way the negotiating position of each contributor is balanced on
the basis of what they have done, not on their commercial strength."
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(vi) There is no final ruling that a gene that has been isolated or a gene-
tic construct will be patentable. With the progress of science and technology,
many achievements, irrespective of the amount of time, money and skill that has
been necessary, will be obvious and thus unpatentable.40

(vii) Where patents are allowed on recombinant genes, they will not cover
the original gene in its natural form and surroundings.

(viii) Patents have only effect on the territories for which they have been
granted.

It must also be recognized that a patent is granted against the disclosure
of the invention. The alternative to them is the trade secret, at least until
the invention (for instance the gene) must be made available to the public in
the framework of the exploitation of the commercial variety incorporating it.

In addition to its role as reward for the inventor and tool for the dis-
semination of knowledge on and transfer of technology, the patent has important
functions in the strategy of enterprises.

In comparison, the plant breeder's right plays a more modest--and yet
essential--role in its own field, basically the varieties and seeds industry:
it enables the breeder of a variety to obtain a reward for his achievement,
commensurate to the commercial success of his variety, and to organize its
exploitation, in general by a multiplicity of seed producers and farmers.
Because of the features of the agricultural industry, it is exceptional that a
plant breeder's right is used by its owner to retain the monopoly of the
exploitation of the variety concerned; and still in that case, he would face
the competition of the other protected and non-protected varieties. The
creation of licensing societies such as ARPOV in Argentina testifies to this
role.

Plant breeders' rights are an essential tool to promote plant breeding
activities, which are vitally important for the future of our planet and of
mankind.

The correlations between plant breeding and biodiversity that are negative
cannot be ignored. It is essential to take corrective measures, both in the
form of in situ and ex situ conservation, and to treat this as a global issue.

At the same time, the contribution of plant breeding to the conservation
and development of biodiversity must be acknowledged and promoted.

The "technology-rich North versus gene-rich South" debate also overlooks
the fact that, in the field of plant breeding, most of the 'technology' is well

40 The English Court of Appeals decision in Genentech Inc. & Another wv.
Wellcome Foundation Ltd. gives some indications on the way in which the
patentability in the field of living might be considered by courts. In
particular, it rejected the idea of granting patents in respect of
achievements through hard work and luck.
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known and easily accessible. Some countries in Latin America have enjoyed an
active and reputed breeding activity.4l If there is a superiority to be
found in the "North," it is mainly due:

(i) to a breeding tradition which goes frequently back to the preceding
century;

(ii) to a demand for improved varieties, the genetic potential of the cul-
tivated material having been identified as a limiting factor of agricultural
production that needs appropriate attention;

(iii) to an economic and legal environment that promotes plant breeding.

The plant breeders' rights system is a major contributor to this environ-
ment. Some countries in Latin America, in particular our host of the day,
have recognized this as early as 1973. Their intention to join UPOV to make
it still more powerful should convince the others of its value.

41 See for example A. Grobman, Plant Breeding in Latin America, in: Induced
Mutations and Plant Improvement, International Atomic Energy Agency, 1972,
pp. 29-40, and M.B. Gutierrez, La experiencia Argentina en la proteccion
juridica de la propriedad de las variedades de plantas, Proceedings of the
Second National Seed Symposium, Santa Fé de Bogota, Colombia, FENALCE,
1991.



THE ARGENTINE SYSTEM OF PLANT VARIETY PROTECTION

I. INTRODUCTION

Agriculture has long been one of the prime movers in the Argentine econ-
omy, while plant breeding has kept farmers constantly supplied with varieties
that perform well in local conditions and offer better yields, pest and disease
resistance, industrial quality and adaptability to production systems. While
better crop management has much to do with the improved yields and better
quality of the end product, the main contributory factor is plant variety
research and development.

In recognition of the amount of time and economic resources that breeders
have expended, Law 20.247 on Seed and Phytogenetic Creations has accorded them
intellectual property rights in new plant varieties since 1973.

By virtue of the rights conferred on him by the Law, the breeder exercises
ownership rights in the propagating material of his variety for a period of up
to 20 years. As a result, according to Decree No. 2183/91, the breeder's
authorization is necessary for the variety to be produced or reproduced, con-
ditioned or stored with a view to propagation, offered for sale, sold, ex-
changed, exported, imported, advertised or otherwise handled for whatever
purpose. To qualify for that protection, the variety has to be new, distinct,
uniform and stable. The Law and the new Regulatory Decree provide for a number
of exceptions to the right of ownership:

(i) A researcher may develop a new variety from a protected variety and
qualify for a property title without authorization from the original breeder
if, in addition to being new, that variety is distinct, uniform and stable.

(ii) A farmer may freely reproduce the protected variety on his farm, for
his own use, again without authorization from the breeder.

(iii) In addition the State, faced with an emergency, may declare the pro-
tected variety to be in the public interest. 1In such cases there is provision
for equitable remuneration for the breeder.

Smooth interaction between agriculture, new varieties and plant breeders'
rights is thus ensured.

Without proper recognition of the intellectual property rights in new
plant varieties, there can be no progress in plant breeding research and
development. And there can be no progress in commercial agriculture without
new plant varieties.

If we are to analyze the foundation and nature of the intellectual prop-
erty rights in new varieties of plants in Argentina, we have first to place
that analysis in a broader context in order to understand it better.
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II. AREA OF REFERENCE

Throughout the present century, and more specifically in the last ten
years, we have witnessed a great many political and also market changes, both
in our country and elsewhere in the world. Those changes have brought about a
succession of very different situations at grassroots level. With the global-
ization of markets, the segmentation of demand and the sheer diversity of
supply, there is a very lively and competitive market for agricultural and
agro-industrial products. Research and development has been one of the driving
forces in this process, and the importance of intellectual property to the
attribution of the results achieved is crucial, as we have seen from the
current Uruguay Round of GATT trade negotiations.

It is for that reason that all new situations are constantly analyzed
with a view to adapting the legal, technical and administrative arrangements
concerning intellectual property and quality. As a result of our critical
analysis of the situations, we review our provisions and adapt them as neces-
sary to market requirements, without losing sight of the main objective, which
is to defend the interests of our agriculture and farmers.

In order to understand better the various objectives that we set ourselves
at various times, and the solutions that we arrive at, I intend to explain
briefly how we watch the various situations evolve and describe certain trends
that we consider significant.

(i) First there is the clear tendency observed on markets for agricultural
and agro-industrial goods not to be likened to commodities, as they used to
be. At present the goods are offered as distinct, high-quality products with
built-in technology. They do not cater to a uniform, consistent demand either,
but rather to a segmented demand from markets that require different goods, and
from consumers who prove willing to pay higher prices for such products as will
satisfy their specific needs. It is interesting to note that the interplay of
supply and demand is taking place in a complex and competitive globalized
market. Nowadays competitiveness is a question not merely of quality and
price, but also of political, economic, social and legal stability. Compet-
itiveness likewise has to do with a complex set of corporate alliances and
regional agreements like Mercosur.

(ii) The other tendency that we consider significant is that of Argentina's
reintegration in the world market. At the beginning of this century and up to
the 1930s, Argentina experienced an explosion of economic, social and cultural
growth, so the liberal, agro-export model fitted well into the specific circum-
stances of the world market of the time. The period that followed was charac-
terized by the replacement of imports, and a relative slump in agriculture. Ex-
ports and imports were only tenuously linked to the world market, and domestic
regulations created a model of introverted growth, which proved an ineffectual,
and ultimately uncompetitive, means of generating and accumulating wealth.

At present Argentine society is undergoing a process of profound change.
Political and economic stability, deregulation, market openness, regional
alliances, private initiative and legal security for the investor are the
salient features of the process, which will eventually bring about better
integration in the world market and make for greater competitiveness.

(iii) The present Administration has brought about this social change by
effecting a change in the role of the State, which used to participate directly
in important areas of the economy and control ‘innumerable daily activities.
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The process of reforming the State takes place in various fields: State
companies are being privatized and economic activity is being deregulated.
Undelegatable State activities will be modernized and restructured, with the
emphasis on decentralization to provinces and communes and also on deregula-
tion, with delegatable activities being transferred to the private sector.

The Secretariat of Agriculture, Livestock and Fisheries (SAGYP), and
specifically its seeds department, has been closely associated with this pro-
cess from the outset.

III. THE SEED TRADE, NEW VARIETIES AND INTELLECTUAL PROPERTY

The changes in markets and in Argentina's presence on those markets and
also the new role of the State provide the area of reference for the subjects
that we are now going to consider, namely agricultural and livestock business,
the seed trade and the legal provisions that govern the latter.

(i) With regard to agricultural and 1livestock business conducted by
Argentine entrepreneurs and farmers, while traditional methods continue to be
used, increasing interest is being shown in new kinds of business and new ways
of doing the traditional kind. New plant varieties suited to the new demands
of consumers play an important part here; the new, diversified agriculture
calls for the constant renewal of varieties so that it can adapt to changing
circumstances in markets and production systems. The new varieties are the
product of research done both locally and in other countries.

(ii) The development of new varieties was an important activity carried on
by the State, through the Ministry of Agriculture and Animal Husbandry (MAG)
from its inception until the middle of the present century.

The National Institute of Agricultural and Livestock Technology (INTA)
carries on this tradition, breeding a great many varieties in more than 30
species. There has also been private breeding activity at the national level
ever since plant breeding began, and good results have been achieved for
instance with wheat, sunflower and maize varieties.

As in many parts of the world, research on new varieties started in the
hands of the State, but the work has since been gradually taken over by private
enterprise. The advent of maize, sorghum and sunflower hybrids is essentially
attributable to the foreign companies that settled in Argentina at the end of
the 1950s and the start of the 1960s. INTA and the MAG were very much involved
in the development of the first maize hybrids, and at present INTA leads the
field in winter cereals, fodder plants and vegetables. Private initiative
shares in the development of winter cereals, while it is less important in
other areas and frankly dominates the sunflower, maize and sorghum hybrid and
soya markets.

The advent of private capital in plant variety research and development,
and the funding requirements of public-sector research bodies caused by the
high cost of the research in question, led to the discussion, at the beginning
of the 1960s, of intellectual property rights in relation to new varieties of
plants. This culminated in Law 20.247.

So we can repeat here what we said at the beginning about the smooth
interaction between modern agriculture, new varieties and their protection.
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(iii) To conclude on this point, we shall comment briefly on certain aspects
of intellectual property in our country, and elsewhere in the world, in terms
of plant varieties.

Early legislation in Argentina recognized intellectual property rights in
new discoveries or inventions in all forms of industry, conferring on the
makers of those discoveries or inventions a title known as a patent.

Law 111 of October 11, 1864, shows that, although pharmaceutical compounds
were not patentable, it had already been recognized that our 1legislation had
to protect the moral or material rights deriving from research and development
findings.

Mendel's work on plant genetics marked the beginning of the systematic
breeding of plant varieties, succeding to o0ld, empirical methods handed down
by the early farmers.

This plant breeding work soon received recognition in the Papal edict of
1833, which granted the creator property rights in his new variety. It was
however much more recently, in 1930, that the Plant Patent Act of the United
States of America provided for the grant of patents for the protection of new
plant varieties.

This is the route along which French, Belgian, German, Dutch, Italian and
other legislation has since been led.

In Argentina, important plant breeding work was going on in the early
1930s, especially on wheat, maize and sunflower. There was for instance a
group of people connected with plant breeding, including in particular the
specialist Kugler, who explored with legislators the possibility of enacting a
law similar to the American one for the protection of new plant varieties.
This exercise did not succeed, but, in Seeds Law, 12.253 of October 5, 1935,
we detect in the chapter entitled "Promotion of Genetics" a degree of recogni-
tion of plant breeders. The text in question provided for the provisional
recording of the new variety in official registers for three years pending
final registration. During those three years only the breeder could exploit
the new variety, and in that way was enabled to recoup some of the funds
invested in research and development.

Between the 1930s and 1960, there were discussions in Europe among plant
breeders, lawmakers and groups connected with intellectual property on the ma-
chinery that would be most suitable for the protection of new plant varieties.

Patents were being experimented with in a number of countries, but the
patentability requirements, namely absolute novelty, industrial applicability,
sufficient description and inventive step were not always suited to the nature
of plant breeding and varieties.

Breeders moreover considered that the patent would hamper the use of pro-
tected varieties as a source of genetic variation.

Farmers too expressed misgivings, as the patent and the extent of protec-
tion that it afforded might affect established customs and practices, like the
very widespread practice of reserving seed for one's own use.

As a result of these difficulties, a number of EBuropean countries inves-
tigated the option of a specific property title that would balance the inter-
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ests of breeders and farmers and be better suited to breeding practices and
plant varieties.

These efforts eventually resulted in the creation of breeders' rights in
Paris in 1961, with the signature of the International Convention for the Pro-
tection of New Varieties of Plants.

The first countries to sign the new Convention were Belgium, France,
Germany, Italy and the Netherlands. They were followed in the following year
by Denmark, the United Kingdom and Switzerland.

The resulting breeders' rights were written into the legislation of other
countries, such as the United States of America in 1970 and Argentina in 1973.
Other countries of Latin America, such as Urugquay and Chile, 1likewise took
this course somewhat later.

Law 20.247 and its successive implementing decrees, 1995/78 and 50/89,
incorporated most of the substantive provisions of the UPOV Convention of 1961
and the 1978 revised text. However, there was a lack of strong support in
Argentina for actual accession to the Convention.

In recent years both INTA and the private firms grouped within the
Argentine Seed Association (ASA) have been showing increasing interest in
breeders' rights, and also in the possibility of Argentina acceding to the
UPOV Convention.

An in-depth debate produced a preliminary draft implementing decree, which
was approved by the National Seed Commission (CONASE) and transmitted to the
National Executive Power (P.E.N.) for signature. This text eventually went on
record as No. 2183/91 on October 21, 1991. On October 24, 1991, the Law and
the new implementing decree were submitted to the Consultative Committee of
UPOV for consideration. On the following day they were considered by the
Council, and on October 26, 1991, the Council passed a resolution that found
the Argentine legislation to be in conformity with the provisions of the Con-
vention. It made recommendations regarding two articles of the Law, namely
Article 22 on the term of protection and Article 26 on national treatment,
which will be taken into account when the UPOV Convention is written into the
law of accession, which the P.E.N. will shortly be submitting to Congress.

IV. SEEDS LAW 20.247/73, REGULATORY DECREES 1995/78 AND 50/89 AND THE SEED
TRADE

The purpose of the present Law 20.247 on Seeds and Phytogenetic Creations
and its first Regulatory Decree 1995/78, to quote the law's own Article 1 "is
to promote efficient activities in the production and marketing of seed, to
provide agricultural farm producers with a guarantee of the identity and
quality of the seed they acquire and to protect property in phytogenetic
creations." The text moreover creates the National Seed Commission (CONASE),
the advisory body of the MAG, composed of ten members, five of them represent-
ing the State and five the private sector, including two for seed users, one
for seed traders, one for seed producers and one for breeders. It also puts
into operation the National Seed Service (SENASE), which is the implementing
authority for the Law in question. The functions of SENASE are to deal with
the ownership, certification and quality of seed and phytogenetic creations,
and to exercise police authority over the genetic integrity and physical and
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physiological quality of any plant material intended or used for sowing,
plantation or propagation. It does that by keeping the National Register of
Cultivars, the National Register of Cultivar Ownership, the National Register
of Seed Trade and Supervision, the Official Board of Comparative Testing and
the Central Seed Testing Station, assisted in this by CONASE.

Law 20.247 is therefore a legal instrument with two clearly differentiated
areas of concern. On the one hand it is a law on "property" as it provides for
the grant of titles of ownership to the breeders of new plant varieties, and
on the other hand it is included among what are known as seed laws, in that it
enacts a set of provisions to ensure the genetic identity and quality of seed.

The "seeds" part has its origins in the old Seeds Law, No. 12.253/35,
Articles 22 to 27 of which, entitled "Promotion of Genetics," laid the founda-
tions and provided the legal resources for the "tidying up" of existing vari-
eties, the overseeing of the release of new varieties and the organization of
the technical and administrative machinery for the supervision of the produc-
tion of select seed that should reach the farmer with the maximum guarantees
of quality. A registration requirement has been introduced for new cultivars,
for which purpose their industrial quality, their good performance, their
disease resistance and their yield potential will have to be assessed.

The 1935 Seeds Law was intended to lend uniformity to the country's seed
trade. The chapter on the promotion of genetics was included to solve a
serious problem facing Argentine wheat on the world market at the beginning of
the 1930s; more than 60% of the production was of soft or semi-soft varieties.
The provisions written into the 1935 Law enabled wheat research, new wheat
varieties and wheat production to be channelled towards hard or semi-hard
wheats, which were required by European countries as correctors.

In order to meet these objectives, the law created the Certification
Board, the body with private-sector participation that was the precursor of
CONASE. 1Its role was to give advice and raise standards, so in effect it was
the governing body of the whole certification system.

The Seeds Division, the forerunner of SENASE, was the executive body of
the certification system.

Registration qualifications were assessed by the Certification Board

during three years of tests. If the variety was approved, there was a three-
year period of provisional registration, during which tests continued in
various areas covered by the Official Board of Field Testing. Thereupon the

variety was granted final registration and entered the certification system.

While the sale of uncertified seed was in fact prohibited, there was a
thriving illegal "brown bag" market.

Law 12.253 owed its origin to the confusion in the wheat market and in the
distribution of material that was not suitable in industrial terms. Its im-
plementation brought about a substantial improvement in the variety situation.

Law 20.247 introduces an important new notion in that it regards seed and
phytogenetic creations as commodities susceptible of appropriation, which is
why the State grants titles of ownership for them.

The Law in force likewise seeks to create a favorable climate for the
satisfactory conduct of seed business.
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While it removes conditions for the registration of varieties, reducing
them to novelty, distinctness, uniformity and stability, it retains the
authority to exercise police powers, and introduces a certification system of
optional character. The mandatory identification of all seed in circulation
on the market is retained, and the "identified" category is created. The
introduction of this category was an attempt to wipe out the illegal "brown
bag" market. With "identified" seed the identifier takes responsibilty,
evidenced by a label, for the seed that he identifies. This procedure is not
supervised by the State.

The State's police powers work in two directions, namely the publicizing
of the Law and the punishment of infringers.

The police powers make it possible to circumscribe the brown-bag market
with the aid of the provisions in force. This illegal market prejudices the
breeder's right to earn royalties and the farmer's right to top-quality seed,
and exposes the trader to unfair competition from the illegal operators. The
brown-bag market moreover allows municipal, provincial and national taxes to
be evaded. The cost of VAT evasion made possible by brown-bag transactions
exceeds 40 million dollars a year.

A comparative analysis of the various texts, namely Law 12.253, Law 20.247
and the successive Regulatory Decrees, 1995/78, 50/89 and 2183/91, reveals a
steady process of deregulation and decentralization. The latest Decree, like
its predecessor, provides for many activities hitherto performed by the State
to be taken over by provincial and municipal authorities. Many activities may
even be delegated to the private sector.

Law 20.247 extends property titles to all botanical species. It grants a
protection period of ten to 20 years: Decree 1995/78 provided for 12 years
for annual species, 15 years for biennial and 20 for perennial. Decree 50/89
allows 20 years for vines and forest, fruit and ornamental trees and 15 years
for other genera and species. Decree 2183/91 provides for maximum 20-year
periods, with the possibility of granting shorter ones. 1In practice, no titles
are granted for less than 15 years, and the implementing authority intends to
extend protection to 20 years, which is in line with the prevailing world
trend.

The State grants the property title, but it is the private sector that
has to enforce the rights and obligations deriving from the title in its
various areas of competence. As for the payment of royalties, it is a totally
deregulated activity governed by market forces.

V. TITLES OF OWNERSHIP AND THE SEED TRADE

Since its creation in 1981, the National Register of Cultivar Ownership
has granted 339 ownership titles. While the Law covers all botanical species,
the range of titles granted actually covers 45.

If we analyse the titles by species, we notice soya with 25%, wheat with
22%, alfalfa with 8%, various fodder grasses with 10%, potato with 5%, and
tomato, flax and maize varieties with 3% each. The current range of protected
species includes winter and summer cereals, fodder crops and vegetable and
fruit species; no protection has been sought for ornamentals.
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With regard to origin, 35% of titles have been granted to INTA, the
largest individual breeder, and 39% to private firms for national varieties.
As for foreign varieties, branches of foreign firms account for 9% and foreign
firms not based in the country, which have applied for registration through a
legal representative, for 17%.

With all species the most important thing is the proportion of national
varieties. The only foreign varieties of relative importance on account of
their numbers are varieties of alfalfa, soya and potato.

The application for registration at the Register of Ownership requires
only that the variety be new, distinct, uniform and stable. The basis for
novelty and the description of the variety are provided by the breeder and
have the character of a sworn statement. Information also has to be provided
on the means of maintaining trueness to variety. The State undertakes a com-
puterized comparative analysis of the new variety with existing varieties in
the light of the literature submitted. Before the title is granted, CONASE
steps in.

The system has operated well, and as yet no opposition has been filed
during the 30 days of publication of the application in the main national
newspapers.

For the moment the grant of titles is relatively up to date: there are
just 124 titles pending. It should be explained that, of those, 100 are parent
lines of sunflower, sorghum and maize hybrids. The newness of the latter is a
cause of delays, as the programs have not yet been devised for the comparison
work. So far the lines have been differentiated, and the pending titles are
expected to be granted within a few months.

The Law does not mention any express prohibition on the grant of titles
of ownership in respect of hybrids, unlike previous regulatory decrees, which
were specific on the subject. Decree 2183/91 declares the legislator's inten-—
tion, and the possibility of applying for such titles does exist. The breeder
of a hybrid may apply for protection for the parent lines and for the hybrid,

or, if he prefers, he can protect his variety as an "industrial secret." The
private sector could from 1959 onwards apply to the National Register of
Cultivars for the registration of hybrids as "closed pedigrees." INTA has

adopted the same approach in recent years.

In the past, INTA lines were public. The present position of INTA, which
favors breeders' rights and promotes mixed research and development under-
takings through its Technology Coupling Unit, reflects the State's change of
attitude towards plant breeding. We have come a long way since 1947, when the
Ministry of Agriculture propagated seed and sold it to farmers.

Today plant varieties are the product of market forces; either they are
developed by the private sector or by INTA alone or in joint undertakings, and
the latter collect royalties like any private breeder.

New varieties, intellectual property and modern agriculture are thus
interrelated, as we have already mentioned.
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VI. THE NEW DECREE 2183/91: TRANSFORMATION OF SENASE INTO INASE AND THE SEED
TRADE

To start with we will comment on how the world market tends to favor dif-
ferentiated agricultural and agro-industrial products. We shall also show how
the development of new plant varieties is necessary to meet the demands of
farmers and consumers.

In recent years the high cost of developing new products and the strong
presence of private enterprise have placed intellectual property at the focal
point of business dealings and the provisions in force.

Argentina has been a member of the International Seed Testing Association
(ISTA) since 1925, and has granted orange, green and blue certificates since
1981.

Argentina has also been party to the OECD certification system since 1982.

Argentina thus has national legislation that conforms to international
standards. It is moreover present, with membership status, in international
gatherings where such standards are worked out and harmonized. With regard to
the certification of genetic identity and the physical and physiological qual-
ity of seed, Argentina fulfils the requirements imposed by the world market,
and thus can export and import without infringing the rules of the game.

With regard to the third important aspect of the seed business, namely
intellectual property, the position was different in the middle of 1989.

At that time Argentina granted property titles in respect of new varieties
of plants, but it had not signed the UPOV Convention and was not a member of
the international forum within which the relevant standards are developed and
harmonized.

The need to adopt those standards and accede to the Convention was made
clear by INTA and by private firms associated with ASA. The SAGYP closely
followed the matter from 1989 to 1991, considering it important to Argentina's
reintegration in the world market that assurances should be given to those who
invested in the development of new varieties.

The new Regulatory Decree conforms technically to the UPOV Convention of
1978. Accession to the International Convention will enable us to participate
fully in the drafting and harmonization of the various provisions on intellec-
tual property rights in relation to new plant varieties.

This situation will enable us not only to complete our provisions and
adapt to the various international standards, but also to receive technical
cooperation from the UPOV Office and member States with a view to deciding on
the new options made available in respect of the grant of property titles for
newly developed varieties.

This will lend strength to the present legal provisions governing the
intellectual property rights in new plant varieties.

Decree 2183/91 clearly specifies the scope of the breeder's rights and
also the farmer's right to keep back seed for his own use. Moreover, with the
police powers, it improves the means whereby the various sectors may enforce
their rights.
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In this connection the move to deal with unidentified and unlabelled seed
in the provisions in force is very important. The existence of the brown-bag
market exposes the rights granted by the Law to the risk of violation.

The new Decree likewise provides for the continuation of the process of
deregulation and decentralization of State activities.

The deregulation and State reform put in hand by the present Administra-
tion, which is in line with the trend mentioned at the beginning, has been
strictly confined to the provisions on seeds and to the future implementing
authority, the National Seeds Institute (INASE).

INASE emerged from the transformation of SENASE.

In INASE the role of the implementing authority is strengthened by modern-
ization and restructuring. It is now a decentralized agency of the SAGYP and
financially self-supporting: it draws its funding from the payment of fees
for services actually rendered.

It will be administered by a Directorate with equal State and private
participation. The private-sector membership is composed of representatives
of breeders, traders, seed producers and users.

INASE is coming into being in the midst of the process of State reform and
deregulation, which is why it provides on the one hand for the decentralization
to the provinces and municipalities of a range of State activities that cannot
be delegated, and on the other hand for the deregulation of its activity, by
the moving to the private sector, of functions that can be delegated.

INASE will take care of all questions of ownership and seed certification
and quality. It will take part in the various international gatherings where
the provisions mentioned earlier are drawn up and harmonized, namely UPOV,
OECD and ISTA. It will be the implementing authority of the current Seeds
Law. CONASE, as provided in the Law, will continue to carry out its advisory
function at the 1level of the SAGYP. The various technical committees of
CONASE--winter cereals, spring cereals, fodder «crops, oil-bearing crops,
potatoes, etc.--will in future carry on their activities under the aegis of
INASE.

For INASE to contend effectively with the high degree of technical spe-
cialization required for the grant of property titles and international certif-
icates, it will be provided with technical and professional resources in
keeping with the progress made in plant breeding.

Police powers will be directed towards bringing the provisions in force
to bear on the brown-bag trade, which, as has been frequently mentioned
already, facilitates the wviolation of rights, especially in varieties of
self-pollinating species.

The creation of the Argentine Association for the Protection of New Plant
Varieties (ARPOV), with the participation of private breeders and the public
sector, will make it possible to assert breeders' rights. The State grants
the titles and the action of the private sector gives the rights practical
validity by defending the breeders' interests.
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VII. BIOTECHNOLOGY, PATENTS AND THE 1991 UPOV CONVENTION

We shall conclude with a brief analysis of the interplay of new plant
varieties, biotechnology and intellectual property.

The advent of genetic engineering as a breakthrough in plant breeding
that will benefit the creation of new varieties has aroused great interest not
only among breeders but also among farmers, who show renewed confidence that
the new varieties will enable them to bring out better—-quality products in
greater quantities, and so to cater for new markets or offer better production
patterns.

By way of example, SENASE and the National Commission for Agricultural
and Livestock Biotechnology are considering the possibility of allowing the
testing within the country of transgenic material produced by genetic engineer-
ing (one cotton, one soya and one maize). The maize has the novel feature of
fixing atmospheric nitrogen, while the soya is resistant to glyphosate, and
cotton to bromoxinyl. The maize and cotton were submitted by representatives
of foreign companies, and the soya by an Argentine company under a technology
transfer agreement with a foreign firm. For these transgenic varieties, cer-
tain biosecurity requirements are added to the usual criteria of novelty,
distinctness, uniformity and stability in order to ensure that the introduction
of the varieties does not present any kind of risk to the environment.

These new creations, which are already on the way to the market, have
revived the discussion on what would be the most appropriate means of protect-
ing them, in view of the high research and development cost involved.

Various international gatherings have concerned themselves with these
subjects. While the high costs have caused a number of groups to look on the
patent system as an effective solution, the requirements of patentability were
found hard to meet with biotechnological subject matter. 1Indeed the novelty
condition is 1likely to be often impossible to meet. The deposit of micro-
organisms overcame these problems, but there remain the problems of absolute
novelty and inventive step, which were still difficult to solve.

Difficulties also arose with the patentability requirements in the spe-
cific case of new plant varieties, and especially the requirements of absolute
novelty and inventive step.

A number of countries have legislation that permits the patenting of new
plant varieties, for instance Australia, Japan and the United States of
America. In the case of Australia, faced with the two alternatives of patents
and breeders' property titles, the latter was clearly preferred by the breeders
themselves. Hundreds of property titles and only 17 patents have been granted
since the two forms of protection became available.

Article 53(b) of the European Patent Convention prohibits the patenting
of new plant varieties and animal breeds.

As a a result of these difficulties, the 1978 Convention was revised in
order to strengthen breeders' rights and thereby have an appropriate legal
instrument to keep pace with the progress made in biotechnology and plant
breeding.

The new UPOV Convention of 1991 strengthens breeders' rights from the
point of view of the subject matter of protection, namely propagating material.
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The Convention protects propagating material as such; it allows action to be
taken on harvested material when the breeder has not been able to exercise his
rights in relation to the propagating material and has inferred the latter's
use from the harvested material, his action being based not on the harvested
material but rather on the propagating material that he assumes, on the basis
of the harvested material, to have been used without his authorization. The
same thing happens in the case of material produced directly on an industrial
scale, which the signatories can introduce as an optional provision.

The Convention makes no provision for the breeder to collect royalties
for the flour or the bread roll produced using his wheat variety. What the
Convention does do is allow the breeder of a vine variety, for instance, who
has sold a vine shoot to a wine grower or wine trader, to claim royalties for
propagation done without authorization if he observes that the grape or vine
production on the market exceeds that of the single plant that he has sold.
From the products on the market it can be inferred just how many illegal pro-
pagations the wine grower has made, and according to that finding royalties can
be collected for the propagating material, but never for the grapes harvested
or the wine produced.

Another interesting point worth mentioning is that the Convention express-
ly retains the possibility for signatories to retain in their national legis-
lation the option of exempting farmers who produce seed for their own use on
their farms from the necessity of seeking the breeder's authorization before
doing so.

Finally, it includes the concept of the essentially derived variety within
the scope of protection. This enables the breeder of an initial variety to
collect royalties from the breeder of a variety "essentially derived" from the
original one.

This point is worthy of careful consideration by those who are associated
with plant breeding in countries like ours.

The process whereby a gene is produced that alters an important charac-—
teristic is a costly biotechnological process that is often beyond the means
of local plant breeders. What that means is that many achievements in this
area are probably made by important research centers or firms in more advanced
countries. In practical terms, the genes in themselves do not produce any
economic result. Only if they are present in a suitable local variety can
they express the characteristic concerned. The creation of varieties suited
to particular environments thus takes on particular importance.

The present Argentine Law and the 1978 UPOV Convention allow a biotech-
nologist to include a gene in an existing variety that is adapted to local
conditions without owing any royalty to the breeder of the variety.

The UPOV Convention of 1991, because it draws the essentially derived
variety concept into its area of protection, enables the breeder of the local
variety actually to collect royalties or enter into a cross-licensing contract.

There is no need to explain here the important interaction of variety and
environment; often just a few kilometers of distance or a few meters of alti-
tude above sea level make it necessary to change varieties for want of adapt-
ability. From this stems the importance of 1local breeding, and hence the
interesting possibility of legally protecting such local breeding that the new
1991 Convention has introduced.
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The new Convention will enter into force in three years at the earliest,
as all the countries have to adapt their legislation. This gives us time to
conduct a debate in our individual countries to determine how our interests
will fare in the face of this new legal option.

Finally I shall refer briefly to the situation regarding patents and bio-
technology. Patent Law No. 111 of 1864 defines new discoveries or industrial
goods as being patentable. There is no express exclusion affecting biotech-
nology as there is in the case of pharmaceutical products.

The National Directorate of Industrial Property has for instance granted
more than 70 patents in recent years for inventions in the biotechnological
field.

This Law is due to be amended, and the various preliminary drafts before
the Parliament all provide that the same tradition should continue. Be that
as it may, should new plant varieties and animal breeds still be excluded from
patentability, the Seeds Law would cover the legal aspects of the protection
of intellectual property rights in the plant varieties.

VIII. CONCLUSIONS

In the course of this exposé we have noted the changes in markets, and
also Argentina's integration in those markets. We have likewise looked at the
great changes in plant breeding that are made possible today by genetic engi-
neering.

We have highlighted the change in the role of the State and the reform
and deregulation processes. In the face of all these changes, the legal and
technical standards that have to do with the ownership, certification and
quality of seed have been adapting in their turn.

Today we are at a watershed in this process, and we have to remain alert
to the changes that are likely to come in the future. This attitude is crucial
to the competitiveness of our agriculture.

Argentina not only offers its well-known agricultural and environmental
advantages and its human and technical resources, but also offers local and
foreign investors the new reality of economic stability, with growing openness,
and also a 1legal, technical and administrative infrastructure in the process
of reorganization and modernization, which affords sufficient guarantees.

On the specific subject of seeds, we would point to the new Regulatory
Decree under the law, the transformation of CENASE into INASE, the agreement
within the framework of the Latin American Integration Association (ALADI) on
the liberalization of the seed trade in the region, and in the same connection
the agreement on the protection of new plant varieties brought about by the
five countries of the Southern Cone and the seed export agreement with the
EEC, not to mention international events like this one and also the World
Congress of ISTA in Buenos Aires in October 1992.

The private sector participates fully in the process, as witness in
particular the establishment of ARPOV and the work actually going on within
CONASE.
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I hope that this quick run-through of the various subjects will be useful
to the review of the past, the analysis of the present and the debate on the
future. We in the SAGYP and CENASE are at your disposal and willing to work
together to bring Argentina's agriculture and its seed trade into a prominent
market position.

To sum up, the essence of this exposé is that our new, diversified agri-
culture requires new plant varieties, and the new plant varieties themselves
need intellectual protection if they are to develop.



A PLANT BREEDER'S VIEW — THE POTENTIAL IMPACT
OF PLANT BREEDERS' RIGHTS
UPON THE PLANT BREEDING AND SEEDS INDUSTRY

Dear representatives of the official sector, representatives of the seed
companies, members of UPOV, journalists and all of you, Ladies and Gentlemen
invited to this seminar,

It is with great satisfaction that I occupy this place on behalf of the
Latin American private seed sector and of the Argentine Association for the
Protection of Plant Breeding Obtentions. This meeting is taking place at a
very significant time for this continent and in the global scene. Maybe with
fewer reverberations and less international publicity than other events in
various important parts of the world, in this continent, but in general,
essential transformations are taking place from the political, economic and
legislative point of view, that have a direct influence on the private
business world; transformations with more stable economic policies, legal
security and property protection, will undoubtly return to this region of the
world, which is rich in natural resources, the possibility of growth and of
offering to its peoples a more promising future.

We, the private seedmen, have been working hard and silently towards this
goal, sowing, day after day, within the public and private sector and even
within the community itself, principles such as the protection of property in
a cultivar, an effective right for the breeder to collect a fair reward for
his varieties, the elimination of artificial barriers to the free trade in
seed and respect for and integration into the international rules for seed
trading and seed quality.

Let's see some of the recent events in which our sector has played an
important role:

- Panamerican Seed Congresses, where the most important topics of the seed
business are analyzed and which involve participation of private and offi-
cial representatives and of top level lecturers on various technological,
political and economic aspects of the seed industry. Our next meeting
will take place in Santa Cruz de la Sierra, Bolivia, in 1992.

- Business Round Tables. The echos can still heard of the last business
round table that took place in Santiago de Chile, sponsored and promoted
by FELAS (Latin American Seed Federation). At these events regional seed
companies and seed businessmen gather in order to get to know each other
better, make contacts, do business and have the opportunity to listen to
expert lecturers.

The attendance of the presidents of FIS and ASSINSEL at this event demon-
strated the growing importance of this type of meetings at an international
level. From the previous business round table in Bogotd arose, with the
support of the private sector, the ALADI Agreement (Association for the Latin
American Integration), which will enable the more fluid commercialization of
seed among the countries of the area.
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There is much more which could be said, but by now you may be wondering
what all this has to do with the title "The potential impact of plant breeders'
rights upon the plant breeding and seed industry." OK, let's go now right to
the point and to the new and already rich experience of ARPOV (Argentine Asso-
ciation for the Protection of Plant Breeding Obtentions) in Argentina.

Within our sector, nobody doubts the necessity and appropriateness of
protecting the rights of plant breeders on their varieties. There are very few
people still supporting the theory that someone who devotes years of effort,
knowledge, investments and technology in order to achieve a phytogenetic
creation, should have no right to protect the fruit of his work and to obtain
a revenue from it, not only as a reward for his effort and as a way to earn
his living, but also as a tool to keep on researching.

I believe that the notion of the breeders right is such that it consti-
tutes a human right and it is in no way invalidated by the fact that the
breeder's work is based on elements that pre-—exist in nature; as a matter of
fact everything that man has developed, in all areas, has started or starts
from pre—-existing natural elements, to which he has added work, time, capital
and inventiveness; this is just what has happened in the seed activity.

Cultivar protection or patents, one or the other, or both of them, with
or without biotechnology, etc. is such a complicated subject that it far ex-
ceeds the time available for this presentation. But there is something that,
for me, is concrete: the obvious need to have a law for the protection of
plant breeding work in any country which does not want to run the risk of
being left apart from agricultural progress or to be denied the access to new
and better crops or, what is even worse, to discourage genetic research among
its citizens, who will lack the incentive to devote themselves to this essen-
tial activity. To this we must add the fact that the research carried out by
official institutions has suffered some changes, and they also need to receive
a profit on their varieties in order to keep on with their studies.

Currently, licences and agreements between official institutes and the
private sector are a common thing, not only in Argentina (we have been preceded
by Europe and by the United States of America), but also in all those Latin
American countries which are struggling not to fall behind in agricultural
progress.

Therefore we can conclude that without protection for plant varieties:
- There will be no access to new varieties in the different crop areas.

- No international investments will be captured for research and develop-
ment.

- Both private and public national research will be mortally wounded.

- We will be left apart in the integration processes that are currently
taking place.

Another very important aspect related to plant variety rights is the
technological development that now enables the detection, even in hybrids, of
a third party's clandestine use of a breeder's line or variety that violates
the plant breeders' rights by using an element that does not belong to or
which has not been licenced to the third party and by subsequently taking
advantage of this to compete unfairly in the market with the true breeders of
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the varieties or lines and finally cheating the farmers and the whole community
about the origin and identity of the products. The new technologies, and the
researchers' firm determination to actively defend their rights, make me fore-
see significant changes in our industry during the 90s. The illicit use of
something that belongs to someone else will no longer be easy or go unpunished.

Experience demonstrates that adequate protective legislation, even though
it is essential, is not enough; it requires much more to be effective. Under
"effective" I understand the actual possibility of receiving royalties or en-
forcing rights that are the natural consequence of property. A granted and
proclaimed property that cannot be exercised is very similar to a non-existent
right.

This is precisely the core of the problem. How should the right be exer-
cised? How can we ensure that the law is observed, even, in some cases, in
the face of deeply rooted customs and practices?

The following is required:

a) An adequate legal framework that, in its basic and processing policy,
enables action to enforce the law for the protection of the varieties of
plant breeders.

b) A positive attitude on behalf of the Government, that has the policing
function towards collaboration with the private sector in the application
of the law (inspections, etc.).

c) A special campaign to explain and educate judges, public officials, agri-
cultural operators and farmers on the benefits of the system and on the
subject itself, with all its consequences.

d) It is important to mention the tax potential for evasion, that generally
accompanies the illegal bag system under which no royalties are paid.

e) The establishment of a private sector organization (comprising companies
and individual plant breeders), who, whilst maintaining their indivi-
duality and policies, come together in a common system with the objective
of defending their property rights and the collection of their royalties,
that is to say, an organization which studies the legal-technical mecha-
nisms, organizes the relationship with the Government, proposes standard
contracts, finds a fast mechanism for enforcement, identifies 1licencees
and the bags produced according to a royalty system, organizes discussions
with the representatives of the agroindustry, grain buyers, elevator
operators, associations and farmers, initiates legal actions, deals with
officials and educates public opinion. The organization provides an
executive arm and a defendant for the whole package of duties and rights
that each company by itself would not be able to examine and perform.

Aspects such as who and how to licence, how much should be paid, how to
collect the money, etc. are and will be in the hands of each company, which is
free to decide whether to get licences itself or through the organization.

ARPOV is such an organization. In order to organize it we based ourselves
on many ideas and the experience of Europe, adapting them to the Argentine
environment, and added our own experience and ideas. In order to succeed and
whilst applying an old juridical principle "interest is the measure of the
action" we concluded that the law by itself did not suffice and that we could
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not expect the Government to be responsible for its application. The power of
defending their rights was and still is in the hands of each company and of
each individual plant breeder, and for this purpose we have come together in
ARPOV.

Another basic concept, as o0ld as the hills, is that in order to have the
law respected by those who break it, the inconveniences and dangers of this
unlawful act should be more significant than the benefits they may obtain from
the infraction. Only by ensuring that this is so will we be able to change
0old habits, where in the absence of an adequate law, or for lack of action,
plant breeders have been deprived of the fruits of their, in many cases, whole
life's work.

In Argentina we are proud of the progress made by ARPOV which even exceeds
our initial expectations. This progress includes aspects such as the number
of associates, support, other sectors' realization, licencing system and fun-
damental collections.

ARPOV's general manager, Mr. Severo and myself, will be available for you
in order to deepen your knowledge of ARPOV and its current status.

We have had to face many obstacles and problems in the past and there are
still many others to be solved, but our growth is continuous and our goals

very clear.

Dear Ladies and Gentlemen, thank you very much for your attention.



PLANT BREEDERS' RIGHTS; A VIEW FROM A LATIN-AMERICAN COUNTRY

First of all I should like to express my thanks to the Ministry of Agri-
culture, Fisheries and Food of Spain, to UPOV and to the Secretariat of Agri-
culture, Livestock and Fisheries of Argentina for having given me such an ex-
cellent opportunity of broadening my knowledge and experience by participating
in this Seminar, and of engaging in a reflection, in the presence of such a
highly qualified audience, on the position of a South American country concern-
ing plant breeders' rights.

In our countries, the design and adoption of property regimes for culti-
vars has developed considerably in recent years. This has been due to the
progress made in research activities, the development of the seed industry and
the fact that plant improvement has ceased to be an activity of public sector
concern only. At the same time a change has taken place throughout society,
which now understands and agrees that research and development investment for
the creation of new varieties needs to be justly rewarded. The change is
probably explained by certain noteworthy advances in the rate of agricultural
growth in our countries, which reflect the important role of the genetic
contribution of varieties to the enhancement of agricultural productivity.

In a number of our countries provisions on the intellectual property
rights in plant varieties were enacted quite recently. The rights were pro-
vided for but in fact were not implemented until some years later, and in the
intervening period the law has played the not inconsiderable role of serving
to inform and educate the economic operators involved in seed activity, and to
create a climate of respect for intellectual property in the area. Winning
respect for breeders' rights and impressing them on the social consciousness
are not easy objectives to attain. Seeds have always been considered public
property, and until just a few years ago there was no evidence in the history
of our country's agriculture of monetary reward being given for the use of
technology of genetic character.

While the conception and recognition of intellectual property rights in
plant varieties should be perceived as a cultural process that consequently
becomes an economic one, it also has to be agreed that the processes involved
are gradual, and that any sudden jumps made under duress, if not accepted, are
legally circumvented with ease.

The intellectual property system that has established itself in our region
is of course a property system involving breeders' rights, with its two pecu-
liar characteristics, namely the farmer's privilege and the exemption of the
plant improver. With regard to the former in particular, it does not seem
reasonable, at least for the moment, to contemplate any change in legislation
that might diminish the privilege.

The protection formula deriving from the 1978 Act of the UPOV Convention
is the one that we consider ideally suited to our present needs, and we expect
it to be readily accepted when it is proposed to the public at large. We
consider one of the great achievements of the 1991 Act to be the concept of
essentially derived varieties. Reflections on the abuses of the intellectual
property regime that might stem from small and insignificant changes made
solely for protection purposes, such as those known as “"cosmetic" improvements,
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or on the idea of varieties with an important background of adaptability to
local conditions being modified by genetic engineering without recognition of
the owner of the initial variety, have led us to the conclusion that the ideal
protection system for our countries, with activities as they are at present,
would be the UPOV 78 model with added provision for the essentially derived
varieties concept.

When legislating on plant variety rights in Uruguay, we have also given

thought to the possibility of securing a set of advantages which we should
like to mention here:

Promotion of Investment in the Breeding of New Plant Varieties

Plant varieties frequently reproduce themselves, so it often happens that,
once a breeder of plant varieties has released propagating material of his
variety, that material can be freely reproduced by third parties, thereby
depriving the breeder of the full benefit of his efforts. The breeding of
plant varieties calls for protracted work and investment which individuals are
often not prepared to make when they lack protection. By setting up a system
of exclusive exploitation rights for the breeders of plant varieties in our
country, we are seeking to promote the start of new plant variety breeding
programs and to give impetus to the work being done on present programs. The
presence of competitive drive in the breeding of new plant varieties for the
specific purpose of meeting our agricultural needs is a basic condition that
will determine the future competitiveness of our country.

Development of Plant Varieties Suited to Specific Conditions in One's Own
Country

Plant varieties are selected for their optimum performance under partic-
ular conditions. 1In order to achieve such optimum performance, they have to
be resistant to specific combinations of pests and diseases, and they also
have to adapt to our climate and production conditions. The best means of
selecting plant varieties for such purposes is to do so in the country's own
growing areas. The protection of plant varieties encourages national and
foreign breeders to invest in the breeding of plant varieties in the country
and to develop plant varieties suited to our specific circumstances. If there
is no breeding of adequate national varieties of particular plant species,
producers will be forced to use plant varieties that have been bred in other
areas which, while perhaps acceptable, may not actually be ideal for our con-
ditions.

Attraction of Foreign Plant Varieties

When there is no protection, foreign breeders are likely to object to
providing the country's production centers with seed or other propagating
material of their best and most recent plant varieties to satisfy local demand.
When there is protection, breeders feel more sure about setting up production
within the country, instead of insisting that local demand should be satisfied
with imported seed or other propagating material, which would be an avoidable
drain on currency. Furthermore, the existence of protection will encourage
them to make their best and most recent plant varieties available at short
notice.
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Multiplication of Foreign Plant Varieties Within the Country

If the country's circumstances are suited to the multiplication of spe-
cies, and if protection is available, foreign seed traders are 1likely to be
more willing to send plant material for multiplication to the country. This
will enable us to participate more freely, as exporters, in the international
seed trade.

Our country for one has firmly rejected the patent system as a means of
protecting plant varieties; it should not be forgotten that the role of the
agricultural and livestock sector is being promoted throughout our region in a
strategy for development and escape from crisis, and therefore any monopoly
liable to have an adverse effect on agriculture, which the patent system as
applied to plant varieties might, is not socially acceptable.

The detailed regulation of protection in the UPOV Convention has given
rise to a very high degree of harmonization, which is very good for the users
of the system and interested economic groups. In any case, the fact that the
provisions written into the Convention are no more than minimum standards
affords UPOV member States sufficient freedom to introduce broader national
systems that allow the States concerned to adapt to future developments in
their seed industries.

My country, like Argentina, has resolved to join UPOV. Both our countries
have started proceedings to this end, and the Council of UPOV has pronounced
our laws conformable, so it remains only for us to deposit our instruments of
accession to the Convention.

On acceding to the Convention our aim is that the protection system in
our country should be recognized, that it should have credibility and that it
should thereby win the confidence of the seed world with respect to protection.

Our adherence to the UPOV Convention also makes the following possible.

More Readily Obtainable Protection for the Plant Varieties of National Breeders
in Other Countries

As members of UPOV, we shall assure our breeders and resident foreigners
of the right to claim protection for their plant varieties in all the other
member States of UPOV. All UPOV member States will be obliged to afford the
same protection to the plant varieties of our breeders' firms as they grant to
their own national firms. UPOV member States have acknowledged that it is not
right to limit protection to their own national breeders. To do that would be
to promote the pirating of foreign plant varieties and, as a result, unfair
competition between pirated foreign plant varieties and protected national
varieties.

When the breeder of a foreign plant variety protected in our country
grants a license to a national firm, market forces should ensure that any
outgoing royalties are offset by economic benefits from the use of the plant
variety concerned.

Possibility for Breeders to Claim Priority in Other Countries

Membership of UPOV will enable our countries' firms that have filed
protection applications with us for their plant varieties to claim a right of
priority for corresponding applications in all the other member States of UPOV.
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Participation in the Promotion of Other Countries' Plant Breeders' Rights
Systems

Belonging to UPOV will help us to promote the existence and use of the
system among breeders and international circles in other member States of UPOV.

Possibility of Taking Advantage of Technical Knowledge Existing in Other UPOV
Member States

Membership of UPOV allows us to avail ourselves of the accumulated tech-
nical knowledge of the UPOV member States with regard to the establishment and
operation of a plant breeders' rights system.

The UPOV system is a good foundation on which to base the exchange of
examination results among the services of the various States of the Union when
the breeder also applies for protection in UPOV States. This form of exchange
not only makes it possible to save time and money, but also averts the risk of
different offices taking conflicting decisions, which is of particular signif-
icance owing to the predominantly international character of the seed trade.

Participation in the Future Development of the Plant Breeders' Rights System

The UPOV protection system has become a world standard for the protection
of new plant varieties. It establishes an international system recognizing
the innovator's moral right to protection for his products. Membership of UPOV
affords us the opportunity of influencing future develop- ments in that world
system by means of the UPOV meetings and conferences, and where necessary of
exercising voting rights as a member State on the UPOV Council.

Basier Licensing and Technology Transfer

The general consensus is that membership of UPOV facilitates licensing and
technology transfer involving plant varieties from abroad, and enhances the
position of our countries in international economic and business relations,
particularly with regard to agriculture.

To summarize, it is our belief that membership of the Union for the Pro-
tection of New Varieties of Plants may be expected to benefit the country's
economy, on the one hand by serving to encourage breeders based in the country
in their efforts to ensure the production of new varieties capable of solving
specific problems peculiar to the agriculture of our own and other countries,
and on the other hand by enabling our producers to make use of potentially
beneficial foreign varieties and to afford the breeders of those varieties the
same guarantees that Uruguayan breeders would have, or those that they would
have in other countries with which Uruguay has seed-trade relations.

I propose now to talk to you about certain steps that are being taken by
the countries of the region in connection with the seed trade and plant variety
protection.

The operation of an integrated seed market, as provided for in the Region-
al Agreement on the liberalization and development of the seed trade currently
being signed under the aegis of the Latin American Integration Association
(ALADI), will promote the active exchange of seed. To that end it is necessary
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that genetic material in circulation in the region be treated as consistently
and harmoniously as possible. 1If, in a region with similar agricultural and
ecological areas to which the same varieties can adapt, there are some coun-
tries with protection and others without, this results in inequality between
duly recognized cultivars of the country that grants protection and foreign
cultivars, which generally come on to the market without authorization from
their owners and do not have responsible agencies to distribute them with the
requisite quality and purity guarantees. Such a situation is not going to
encourage legitimate owners of varieties to supply unprotected markets with
good seed.

The Advisory Board on Agricultural and Livestock Cooperation in the
Southern Cone (CONASUR), which brings together the agriculture ministers of
Argentina, Brazil, Chile, Paraguay and Uruguay, recognized in its Resolutions
No. 11, adopted in Vila del Mar (Chile) in April 1991, and No. 19, adopted in
Piridpolis (Uruguay) in November 1991, the need for the protection of plant
variety ownership by means of breeders' rights, and for the use of harmonized
provisions by the five countries.

The process for the implementation of the resolutions involves taking the
following action:

(i) improvement of the conditions of protection systems already existing
in the region, taking due account of relevant international trends and putting
in hand such legislative amendments as might be required for the purpose, in
Argentina, Chile and Uruguay;

(ii) promotion of the enactment of breeders' rights 1legislation as the
recommended protection system in countries where there is no such legislation,
by providing the Governments of Brazil and Paraguay with general guidelines
for the purpose, which will entail drawing on regional and international ex-
perience, and will serve for the creation of legal bodies universally recog-
nized by interested operators;

(iii) alignment of the legislation of countries of the region by means of a
regional convention on the protection of new varieties of plants, which will
enable the countries to work in a coordinated fashion on protection matters,
to make the most of mutual advantages, to lend each other assistance on tech-
nical aspects of protection and to acquire greater bargaining power in inter-
national dealings.

In any process of harmonization of plant variety property, relevant
international trends cannot be disregarded. In recent years the industrial
property problem has come to the fore in response to the growing importance of
technology and the progress made in biotechnology. The most advanced countries
are pressing for new international rules, and this is making itself felt in
various gatherings such as those of GATT and WIPO. In the case of new vari-
eties of plants, the Convention for the Protection of New Varieties of Plants
(UPOV) has become the basic international treaty for the protection of the
rights of breeders of new varieties, and it is appropriate to point out that
the proposed Regional Convention is inspired by and generically consistent
with the provisions of the Union Convention as revised in 1978.

Likewise the above-mentioned Resolution No. 19 of CONASUR approves a
cooperation program in the field whose purpose is to ensure that the action
specified is rapidly taken, apart from which it entrusts the Coordination
Secretariat of CONASUR with the management of funds to finance it.
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We wish to take advantage of the presence of the President of the UPOV
Council, the Vice Secretary-General of the Union and other distinguished
members of this party to announce that, according to our recent experience in
Latin America and in particular in the countries of the Southern Area, we feel
that a protection system on the UPOV 78 model, combined with a limitation of
the plant improver's exemption by the introduction of a restriction imposing
the essentially-derived varieties concept, is in summary terms the ideal pro-
tection regime for the region under present circumstances. We therefore take
the liberty of submitting to you that it is very important that due account be
taken within UPOV of these aspirations, the effect of which would be that many
more economic operators and many more countries would readily agree to the
introduction of protection systems.
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PANEL DISCUSSION

1. Mr. Hector ORDONEZ opened the general discussion.

2, Mr. Fernando BARBERENA asked about the position of UPOV with respect to
the new techniques used for variety identification, taking also into account
the issue of the use of this kind of technology to obtain evidence in proceed-
ings relating for instance to parternity.

3. Mr. Barry GREENGRASS recalled that, under the UPOV Convention, plant
varieties could be protected if they were distinct, uniform and stable, and
UPOV sought to harmonize the application of these criteria by developing guide-
lines which could be applied by all UPOV member States; those guidelines
identified specific characteristics that were useful for the purpose of making
distinctions. Obviously, technology was providing more and more potential
characteristics. But, of course, it was not necessary to use in every case
biochemical approaches, in particular where two varieties could be clearly
distinguished without using a sophisticated laboratory or resorting to complex
chemistry. However, UPOV was aware of the use of electrophoresis and the UPOV
Technical Working Parties were currently working on standardized laboratory
techniques for some of the most important species. UPOV was also well aware
that the possibilities would be much wider in the future with the use of RFLPs,
for example, and other forms of genetic probes, and those would be used even-
tually, if need be.

4. Mr. Ricardo CHEVALLIER BOUTELL described a hypothetical situation in
which, in a member State of UPOV, a breeder owned a registered variety and
another breeder submitted a variety with virtually the same morphological
characteristics, claiming a difference revealed by some technique such as
electrophoresis or RFLP. He asked what was the position of UPOV and whether
the two varieties would be considered to be distinct.

5. Mr. José Maria ELENA replied that, currently, no characteristic derived
from such techniques was included in the lists of characteristics adopted by
the technical bodies of UPOV, and there was no recommendation from UPOV to
accept the use of any of those techniques. 1In his opinion, the question raised
was one for national legislation of the member States. Mr. Elena also believed
that, where the difference was only based on a characteristic derived from a
sophisticated method that was not accepted or recommended by UPOV, the decision
would be that the second variety would not be considered to be different. But
there might have been some cases in which a different decision had been taken
in one or another member State and a variety had been protected on the basis
of an electrophoretical difference.

6. Mr. ORDONEZ asked Mr. Elena whether, in the case where a title of pro-
tection had already been issued and new information was obtained through such
new techniques, the title may be cancelled.
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7. Mr. ELENA replied that there was no experience since those techniques
had not been used yet. The difficulty or the delay in accepting them as useful
techniques for distinguishing varieties resulted from the fact that some vari-
eties--for instance wheat varieties--which had been considered to be homoge-
neous on the basis of the "traditional," mainly morphological, identification
characteristics were not homogeneous when analysed with an electrophoresis
method. Through the application of an electrophoresis method, one could dis-
cover two or three lines which, if the method were accepted, could be protected
as varieties in the traditional meaning; this would lead to an erosion of the
rights of the breeder of the first variety.

8. Mr. Ricardo LOPEZ DE HARO added that the UPOV Convention and national
legislations provided for two cases of annulment of a granted plant variety
protection title: where it was established that the condition of distinctness
or novelty was not fulfilled when the title was granted, and where it was
established that the breeder was not really the breeder of the variety. The
question raised by Mr. Ordonez might have been directed to the first case
insofar as the new techniques might serve to demonstrate that the variety had
been copied from a previous one.

9. Mr. Carlos RIPOLL asked what was the rationale for the right of pro-
ducers to use their own seed without having to seek the authorization of the
breeder. Whoever multiplied and sold seeds had to obtain authorization thereto
because he was making a profit from his business of selling the seed; but,
after all, the producer who used his own seed to produce grain was also making
a profit. Was the reason a practical one (the impossibility for the breeder
to follow track) or was there some other reason?

10.1 Mr. GREENGRASS replied that the answer laid purely in the realms of
sociology and politics: when breeders attempted to secure recognition of their
industrial property rights, they found themselves confronted with claims of
producers or farmers about their traditional rights. The "farmer's privilege"
represented but one example of conflict of interests. 1In 1961, when the UPOV
Convention was first developed, nobody questioned the right of a farmer to
reproduce his own seed. Today, opinions were changing. In the 1991 Diplomatic
Conference, the current political situation was reflected in the Convention:
it was felt that it was not possible to conclude a new Convention unless the
possibility was given for individual countries to continue to recognize the
rather special position farmers enjoyed for certain crops, or also to take
account of some logistical aspects such as the difficulties arising in the
transportation of seeds. Another aspect--of a highly practical nature--was
that governments had not wished to grant a right to breeders which the latter
would have great difficulties to enforce.

10.2 Mr. Greengrass added that one was of course receptive to the question
why farmers should be entitled to freely use the creation of some other person
to their economic benefit; but the current situation was that most governments
would not be too happy with the idea of removing this possibility available to
farmers. Opinions were gradually changing, however: in many countries,
farmers now realized that, to be competitive, they had to be serviced by an
effective and well funded plant breeding industry, and that the "farmer's
privilege" might have to be abandoned to secure that service. The 1991 UPOV
Convention contained a reasonable compromise and reflected the current inter-
national opinion on this subject.
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11. Mr. Bill WHITMORE added that in New Zealand, there had been a change in
thinking in this regard. Until very recently, New Zealand farmers believed
that they should have the privilege of keeping their own seed and resowing it
without paying a royalty. But they had -come to recognize over recent years
that it was only just for breeders to receive a fair reward for their efforts
and that, unless they accepted a change in policy in this regard, they might
in future no longer have new improved varieties of wheat and barley at their
disposal.

12. Mr. LOPEZ DE HARO added that in some countries, in particular Spain,
the rate of use of commercial seeds in some agricultural crops such as wheat
and barley was not very high (25 to 30% in the case of wheat in Spain). The
complement corresponded to the re-use of seeds by farmers, not to speak about
any possible clandestine activities. In the 1991 Diplomatic Conference, the
position of his country on this subject had been to defend to a certain extent
the "farmer's privilege" because it was very difficult for a country with such
a seed consumption pattern to impose over night the full implementation of the
breeder's right as provided in the Convention and as also provided in Spanish
legislation. The new Convention admitted that Contracting Parties could legis-
late in this area, but requested them to always safeguard in one way or another
the legitimate interests of the breeders. It was the political pressures in
Spain and other countries which had lead to this solution.

13. Mr. ORDONEZ wished to describe the situation of the seed and wheat
market in Argentina. Data collected by the private sector showed that the use
by farmers of their own wheat seed was low (around 10%). But there appeared to
be an important parallel--"brown bagging"--market: unscrupulous cooperatives
and private seed merchants were using (or abusing) the "farmer's privilege" as
a screen to hide large-scale commercial activities. Efforts were being made
to bring the "brown-bagging" back under the law, using the State's power of
police. 1In view of the importance of agriculture and farmers for Argentina,
the political support would go towards farmers keeping the benefit of the
right to save seed for use by them on their own holdings. The authorities, on
the other hand, did not wish farmers to loose their "privilege" because it was
being misused by merchants having no right to operate on the seed market. This
position was somewhat different from that described by Mr. Lépez de Haro.

14. Mr. Eduardo DE LA ROSA LOPEZ asked Mr. Elena to clarify the meaning of
"homogeneity," with particular reference to his reply to a previous question
on the use of biotechnological tools and his remark that there might be dif-
ferent definitions at the level of the chromosomic map within a variety cur-
rently considered to be homogeneous by UPOV. On the other hand, the objective
of breeders, particularly of self-pollinating crops, was to ensure stability
in cultivation with respect to disease and other problems. Consequently,
homogeneity was more of an agronomic nature, and not so much a matter of
genetic composition.

15.1 Mr. ELENA recalled that the Convention contained a relatively broad
definition of the requirement of homogeneity: "The variety shall be deemed to
be uniform if, subject to the variation that may be expected from the partic-
ular features of its propagation, it is sufficiently uniform in its relevant
characteristics." That was the text of the 1991 Act, but there had been no
substantial change over the text of the 1978 Act. The general principle was
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that the variety had to be sufficiently uniform in all characteristics used to
distinguish it, including in any new characteristic.

15.2 The precise level of homogeneity was somewhat variable, depending on the
type of species and the type of variety. Taking into account the type of use
of the varieties, one occasionally encountered some problems; it was a prin-
ciple of plant breeding that material with a very narrow genetic base tended
to have a narrow adaptability, i.e. an adaptation to precise conditions. If
the material had to demonstrate flexibility towards climatic conditions and
pathological aggressions that were very variable, then it had to have a broad
genetic base. It should therefore be clear that in drawing up Test Guidelines,
the UPOV Technical Working Parties took into account the opinion of the iden-
tification specialists and of the breeders--the true experts of the crop—-when
setting the precise homogeneity levels. Normally, one would work with standard
levels of homogeneity, but there had been cases where the standards had to be
changed to accomodate a new type of variety. One of the major aspects of the
technical work in UPOV was the permanent effort to adjust the reality of the
world of varieties to the possibility of identifying them.

15.3 At times it was said that those norms lead to varieties that were exces-
sively homogeneous; but if one wished to have stability--including in the
agronomic behavior--there had to be a certain level of homogeneity. And if a
title was granted to a breeder for non-homogeneous material, he would encounter
problems in exercising his rights subsequently.

16. Mr. WHITMORE added that when the New Zealand Plant Variety Rights Office
started processing applications for cereals, breeders expressed great concern
about the Office imposing standards from UPOV which might be too strict and in
fact unrealistic. It had been found in practice that those standards were
in line with those used for certification, and in fact in many cases less
stringent.

17. Mr. Daniel RUBIO stated in relation to the saving of seed by producers
that, generally speaking, the first States which formed the Union were current-
ly trying, in a carefully thought-out process, to change for a right conceded
to the producers. He asked in relation to the possibility mentioned by
Mr. Blanco of having a kind of hybrid between the o0ld and the new version of
the UPOV Convention, whether it was possible from a political point of view
for States contemplating accession to the Union to solve the problem by using
the circumstance of the accession to refuse to concede that right.

18. Mr. GREENGRASS felt that there might be some misunderstanding here.
Under Article 15(2) of the 1991 Act of the UPOV Convention, every country
remained free to exclude from the breeder's right, if it so wished, the repro-
duction of seed on a farm for use on that farm. The language of that Article
had been very carefully drawn up. It had not been politically acceptable in
the Diplomatic Conference to remove the possibility for farmers to keep their
own seeds. One should therefore not take the position that the 1991 Act created
a difficulty with respect to farm-saved seeds.

19. Mr. HEITZ added that there was perhaps also some confusion about the
first part of the premise, relating to the 1961 and 1978 Acts of the Conven-
tion. Those Acts, like the 1991 Act, specified a minimum scope of protection,
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and that scope implied a possibility for farmers to produce their own seeds;
but by no means did those Acts impose that possibility in each and every case.
The possibility was not available for ornamental plants. In the case of fruit
trees and vegetables, certain current UPOV member States had already made
provisions on the basis of the 1978 Act to exclude the production of seed or
planting material by producers for their own use or to make it subject to the
payment of a royalty. 1In France, under the 1978 Act of the Convention, there
was no "farmer's privilege," as revealed by case law: breeders had been ex-
periencing a progressive deterioration of the terms under which they and the
seed trade operated, and had sued some alleged infringers to obtain a clarifi-
cation of the legal situation; the Tribunal had affirmed the non-existence of
the "privilege." A kind of agreement has then been concluded with farmers,
which implied that certain farmers could do certain things outside the scope
of protection, in a way similar to private copying or home-taping under copy-
right. The example of France showed that the absence of a "farmer's privilege"
did not prevent a pragmatic approach to the exercise of the breeders' rights,
an approach which was altogether satisfactory to farmers as well.

20.1 Mr. ORDONEZ made a comment to Mr. Rubio since he had participated in
several preparatory meetings of the Diplomatic Conference and in the Conference
itself. He had received strong instructions to support, in his capacity of
representative of an observer State, the continued existence of this exception
to the right in the new Convention. The exception was permitted by the latter.
As Mr. Heitz had rightly said, the 1991 Convention, like its predecessors,
established a minimum scope of protection and it belonged to the States to
either increase the scope under national legislation--as France had done--or
make use of the exceptions provided by the Convention. The lesson to be drawn
from this was that this kind of international treaties, far from being rigid
as sometimes suggested, offered quite some flexibility.

20.2 It would be very useful to read all these international conventions and
the national legislations to see how they were applied with the said flexibil-
ity. Mr. Ordofiez wished to suggest, as subject of further analysis and dis-
cussion, that each State could legislate in accordance with national circum-
stances, both under the 1978 and the 1991 Act, taking into account certain
minimums to harmonize its legislation internationally and have it recognized,
and thereby to promote the exchange of technology; it should consider the
real interests at stake rather than battling, on the basis of preconceived
opinions, with ideological concepts.

21. Mr. RUBIO clarified the questions: wasn't it so that the first UPOV
member States had elaborated their thinking further and would now prefer, in
retrospect, not to have made the concession to the producers? And if so,
shouldn't the States currently contemplating accession to UPOV try to avoid
going through the same process?

22, Mr. LOPEZ DE HARO replied that it depended on the question which States
were to be considered among the first. 1In his opinion, the first member States
had not faced the problem of the use of seeds of a protected variety by farmers
as much as the States which had joined UPOV later on. This problem had not
been very serious at the beginning. Replying to the second question, Mr. Lbpez
de Haro repeated that the "new" member States could lobby to change the situa-
tion, if they thought it fit; but in his opinion, a change would be difficult
to obtain since some States present at the Diplomatic Conference were in some
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ways and with certain limits advocates of the "farmer's privilege." He added
that Spain, in particular, would not have signed the 1991 Act, had it not con-
tained Article 15(2).

23. Mr. GREENGRASS stated that when amending legislation at domestic level,
the vast majority of the current UPOV member States would probably give farmers
some sort of right to produce seed on their own farm. He also wished to ex-
plain the general approach to the definition of the breeder's right in the 1991
Act and address the questions of who was a farmer and what was his "privilege".
He recalled that he had mentioned the example of somebody who bought a fruit
tree and planted an orchard of some hectares with the progeny of the tree.
That person was not at all compensating the breeder in a reasonable way for his
contribution to the new orchard. This problem had become more serious, for
instance, with the advent of tissue culture techniques: a particular plant
genotype designed for a specific purpose could well be produced on a large
scale by the industrial entity concerned and used in a closed system, without
ever rewarding the breeder. 1In the past, hybrids had enjoyed a kind of natural
in-built protection because they could not be reproduced when the parent lines
were not available. Nowadays, in many species, particularly in vegetables,
the hybrid could be easily reproduced by tissue culture. These were examples
of new situations arising from progress in biotechnology in the light of which
the 1991 Act had been elaborated. Those situations required a new approach to
this subject; any "farmer's privilege" should be designed so as to exclude
such activities from its scope, even when they were conducted within the ambit
of an agricultural enterprise.

24. Mr. Joado SCHNEIDER referred to the opinion given by Mr. Blanco and asked
whether a State could include in its legislation a provision extending the
protection of a variety to essentially derived varieties and still choose the
1978 Act of the Convention as the basis for its membership in UPOV.

25. Mr. GREENGRASS replied that from a strictly legal point of view, this
would not be possible since the law would not be in accordance with the 1978
Act of the Convention. The suggestion from Mr. Blanco was nevertheless inter-
esting insofar as it recognized the importance of some of the elements of the
1991 Act of the Convention. Mr. Greengrass was however sure that, once there
was a better overall understanding of the various issues, all countries inter-
ested in UPOV would be able to reach some reasonable accomodations because the
essential underlying principles of the Convention had not been changed between
1978 and 1991 Acts, but rather fine-tuned so that they would be suitable for
the years ahead.

26. Mr. ORDONEZ commented that a State taking over the concept of
essentially derived varieties from the 1991 Act would do so on the basis of
the view that this concept would be useful for its legislation and that others
would not be so. He therefore invited Mr. Schneider to indicate what concepts
of the 1991 Act of the Convention would not be suitable to the circumstances
in Brazil.

27. Mr. SCHNEIDER replied that he was not able to say now whether other
aspects would not be suitable. But he could imagine political pressures with
regard to the right of producers to produce their own seeds.
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28. Mr. LOPEZ DE HARO stressed that the 1991 Convention enabled each Con-
tracting Party--each State wishing to accede to it--to 1legislate on the
"farmer's privilege" in the way considered to be appropriate.

29. Mr. Carlos GATTARI said that his company was involved in legal advice
in the field of plant breeders' rights, provided assistance in the field of
strategy, law and contracts, and also contributed at practical 1level to the
passive and active administration of royalty collection through associates.
At the beginning of the Argentine Law it had become obvious that special
strategies were required to ensure that the right was respected, including
administrative proceedings and court cases. Mr. Laurence had drawn the atten-
tion to a court decision in the United States of America limiting the "farmer's
privilege" on the basis of the area under cultivation. This was exactly at
issue in a Court in Mar del Plata. This led to the question whether the
Argentine case law was close to or distant from European and North American
precedents, and also whether there was within UPOV a compendium of case law
from member States that would be accessible so as to enable the use of relevant
cases in comparative law, given that member States were bound by an inter-
national public law treaty which provided a certain degree of unification.

30.1 Mr. GREENGRASS replied that the Office of UPOV kept a collection of the
laws of the UPOV member States and published them in English in "Plant Variety
Protection," together with factual information relating to fees, 1lists of
protected species and other matters of interest to subscribers; but it did
not report on a regular basis on court cases.

30.2 Turning to the particular case in the United States of America,
Mr. Greengrass observed that it was probably not relevant to most other UPOV
member States because the United States law was quite different on the
"farmer's privilege": when the Plant Variety Protection Act was passed by
Congress in 1971, farmers in that country managed to secure for themselves not
only the right to keep seed for use on their own farm, but also the right to
sell seed under certain circumstances. The particular case concerned the
boundaries of the right to sell, which did not appear in any other legislation.

31.1 Mr. OROZCO revisited the question of sufficient uniformity of the vari-
ety. Mexico had particular experience in the case of wheat, in relation to
the color of the grain. Varieties were normally released at the Fg or Fy
generation and showed segregation. This was contrary to the standards; de-
spite that, breeders had been requested to state the percentage of the pre-
dominant level of expression of the characteristic, which was certainly in line
with the criteria established by the technical bodies of UPOV. The situation
was the same for maize and sorghum, since certain characteristics were diffi-
cult to fix for the breeder, either for reasons of genetics or because of the
commercial trends in the variety sector, i.e. the demand for varieties adapted
to specific problems, for instance diseases in the North-East of Mexico; plant
breeders were very much under pressure to release resistant varieties—-and
maintain a patchwork of varieties in that area to buffer any problem--and the
pressure was such that they were unable to reach the best possible homogeneity.

31.2 Concerning the flow of germplasm from the International Centers, which
was an issue confronting all countries, Mr. Orozco observed that the varieties
were made available to the national official programs in such a manner that
they were entered in the national register of varieties of--or could be
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protected in--several countries; different organisations could be the first
applicant and hold the protection title since the variety originated from a
specific program completed in several countries. This was particularly a
problem for Mexico, where the National Register of Plant Varieties and patents
were regulated by different laws.

32. Mrs. Carmen GIANNI referred to the fact that the foundation of UPOV had
been due to the wish to go away from the patent and create a special system for
new plant varieties adapted to their distinct nature. She asked why, then, the
1991 Convention permitted double protection, and whether this did not imply a
contradiction with the original objectives. She also mentioned that, in gen-
eral, the rights of the breeder were not sufficiently broad in scope and asked
why no attempt had been made to reinforce them in the 1991 Convention and pro-
hibit a double system which could give rise to a lot of problems at national
and international levels.

33.1 Mr. GREENGRASS replied that the 1991 Convention resulted from the
combined views of some 20 countries and their Governments. On the particular
subject raised by Mrs. Gianni, there were differences of view amongst UPOV
member States: the majority probably tended to favor the protection of plant
varieties by plant breeders' rights, but a significant number of them thought
that people should be free to decide whether to protect their varieties by
patents or by plant breeders' rights, or that the Convention should not provide
for a prohibition. When the Convention was revised, a sufficient consensus had
to be sought for the revised text to be adopted by the Diplomatic Conference;
in addition, if UPOV wished to set the worldwide standard for the protection of
new plant varieties, it could not have a Convention which excluded some major
countries with significant interests in this area from membership. The 1991
Act of the Convention was therefore silent on this question.

33.2 Whatever the text said, experience showed that the vast majority of
plant breeders found the UPOV system "user—-friendly," accessible by plant
breeders without need for expensive professional advice, and capable of pro-
viding the scope of protection they needed. Under those circumstances, the
majority of UPOV member States had felt that the restrictions of the kind to
be found in article 2 of the 1978 Act were not really needed.

34. Mr. ORDONEZ added that the United States of America had two protection
systems for plant varieties: the property titles for breeders and the patents.
When its delegation to UPOV had been questioned on the subject of patents, it
replied something which called for further reflection: the plant breeders'
rights system had established as conditions for the grant of the right that
the variety had to be distinct from known varieties, uniform and stable; it
did not require the variety to be better, or worse, or superior in showing any
special novel biological feature. The patent system had established quite dif-
ferent conditions and was directed at other types of situation. The require-
ments of inventive activity and sufficient description would create serious
problems if all varieties on the national registers of property had to be
patented. Mr. Ordonez invited the participants to reflect on this: not all
varieties would successfully pass the test of a patent examiner in the
countries which granted this kind of title in respect of plant varieties.

35. Mr. WITHMORE emphasized that in New Zealand, plant varieties were pro-
tected by plant variety rights and not by patents; but that country had been
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in favor of the removal of the prohibition of double protection as a matter of
principle: it seemed to it rather inappropriate that the UPOV Convention,
which was an international convention dealing with plant variety protection,
should say what should or should not be patented and thereby interfere with
the international conventions dealing with patents.

36. Mr. Eduardo CARILLO TOMIC asked whether, when a country had provided for
a period of protection of 15 years and another for a period of 30 years for
the same species, there was any obligation on the first country to extend the
period in respect of a variety originating from the second.

37. Mr. GREENGRASS underlined that the question referred to a historic pro-
blem with a number of laws from the southern cone of Latin America; those
laws had a provision whereby the protection that could be granted to a breeder
from another country was limited to the period of protection that remained
available in that other country. This kind of provision was in conflict with
the national treatment provision of the UPOV Convention, whose effect was that
the same period of protection had to be granted to breeders irrespective of
their nationality or place of residence.

38. Mr. Miguel ESPINOZA wished to know how the cooperatives of agricultural
producers should behave. In Paraguay, the experience showed that the majority
of them produced seeds through their members, processed the seeds and redis-
tributed them to their members; in some cases there were specialized seed
producers within the cooperative. He asked whether this was possible under
the "farmer's privilege" or, if it was not, what was the criterion applied by
UPOV in this matter. He added that cooperatives were not acting for profit.

39. Mr. GREENGRASS replied that one had to look very carefully at the actual
legal relationship between the parties involved--the individual farmers and
the cooperatives——and the nature of the transactions between them—-whether the
property in the unprocessed seed was transferred from the farmer to the coop-
erative or whether the cooperative was simply performing a service in relation
to seeds that remained the property of the farmer. He added that under the
1991 Act of the Convention, the breeder's right extended to seed processing,
because it was known from experience that breeders' rights could be circum-
vented by claiming that the cooperative provided a service and that the prop-
erty in the seed was not moving from one person to another.

40. Mr. Ordoiniez was asked, in relation to the fact that the Argentine Repub-
lic had initiated the procedure for accession to the UPOV Convention, about the
criteria of the Executive for the choice as between the 1978 and the 1991 Act.

41. Mr. ORDONEZ replied that it was not yet possible to adhere effectively
to the 1991 Act, since it had not yet entered into force. No country so far
had legislation incorporating the new concepts of the Convention. On the
other hand, the current Argentine seed law, as amended in its application by
the new implementing regulations, only enabled Argentina to conform to the
1978 Convention. There was nevertheless an interest in following very closely
progress in the accessions to the 1991 Act because that Act contained very
positive provisions for a State like Argentina.
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42, Mr. OROZCO described the experience in Mexico with the use of seeds by
cooperatives, from the point of view of the certification agency. Where the
variety was from the State, the cooperatives were normally given the right to
benefit from the seed--since it was not for purposes of profit--together with
the certification service. In the case of private varieties, the agency would
consider the right to use them. It would definitely be unacceptable to a cer-—
tification agency—--which held the National Register of Plant Varieties—--that a
cooperative would take private varieties to constitute a hybrid and request
its registration. This was part and parcel of a responsible implementation of
legislation. Mr. Orozco therefore asked whether UPOV was working on a comput-
erized system for the communication of information between member States on
protected varieties. 1In the case of Canada, Mexico and the United States of
America, attempts were made to harmonize the principles in the field of vari-
eties to avoid this kind of abusive use of varieties.

43. Mr. ELENA recalled that one of the obligations provided for in the Con-
vention was for member States to inform each other on applications for protec-
tion received, breeders' rights granted and other relevant decisions. 1In this
respect, there had been harmonization work quite some years ago on the presen-
tation of the various items of information published in the official gazettes.
UPOV was currently working on the creation of a computer network and also con-
sidering a system of exchange of the said information through a CD Rom compact
disk service; the descriptions of the protected varieties based upon the UPOV
formulars or descriptors might also be included with that information, possibly
at a second stage. This might contribute much to the solution of the problem
described by Mr. Orozco.

44. It was asked what was the cost of membership in UPOV for Argentina and
whether the Government had decided on the way of recovering the cost.

45. Mr. ORDONEZ replied that UPOV had provided for a minimum corresponding
to one fifth of a unit of contribution. The share corresponding to a unit
currently amounted to USS 30.000. Each country had to take a decision on the
basis of its volume of activities in the field concerned, its contribution
under other international Conventions, etc. Argentina had indicated in UPOV
meetings that since it was being considered to add Spanish as an official
language--which would increase the costs of the functioning of UPOV--it would
be prepared to make a special effort. The decision would be taken by the
Administrative Council of the National Seeds Institute, in which the private
sector was represented.
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by
Mr. Jorge Rosales King,

National Director of Seeds,
Ministry of Rural and Agricultural Affairs of Bolivia

Mr. Secretary of Agriculture of Argentina,
Mr. President of UPOV,
Mr. Vice Secretary-General of UPQV,

I was given the honor to express the sentiments of the official represen-
tatives participating in this seminar which is so important for the agricul-
tural activity in our countries.

I wish to express our most sincere thanks to the International Union for
the Protection of New Varieties of Plants, to the Ministry of Agriculture,
Fisheries and Food of Spain and to the Secretariat of Agriculture, Livestock
and Fisheries of Argentina, for having given us the opportunity to listen to
so remarkable speakers and to discuss a matter of the importance of variety
protection.

I am sure that when going home to our countries, with the impulse given
by this seminar, we shall give priority to implementing or improving the pro-
tection of the rights of the breeders and to adhering in the short or medium
term to UPOV. You can rest assured that this seminar will be the first of a
series of meetings on this very important subject which will permit agricul-
tural productivity to be increased in the various countries of the region. At
the Fourteenth Pan-American Seed Seminar, in October of next year in Bolivia,
ample room will be given to the subject of variety protection both in the
program and in the parallel rounds of negotiations.

Finally, with these simple words, I wish to thank Mrs. Adelaida Harries
and Mr. Héctor Orddbnez for their support during this seminar, and all Argentine
colleagues for having made us feel at home.
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by

Mr. Ricardo Lépez de Haro y Wood,
President of the UPOV Council

and

Technical Director of Seed Certification and the Register of Varieties,
National Institute of Seeds and Nursery Plants, Spain

I wish to convey to you my surprise at the contents of this seminar.
I had the opportunity of visiting several countries of Latin America on several
occasions since 1978 and to talk to various persons and institutions; but
I have never seen as much interest as on this occasion for the protection of
new varieties of plants, not only in Argentina, our host of today, but also in
many countries of this area.

I also wish to thank you in the name of UPOV for the statements which were
made yesterday and which gave the Secretariat of UPOV an opportunity to acquire
a deeper knowledge of the reality in these countries and of their intentions
for the future; a debate like the one which has taken place here always
provides better information than, for instance, an exchange of correspondence.

I am pleased to repeat that UPOV has three objectives:

(i) to promote the breeder's right in the countries where it does not
exist, without pressing, but simply drawing the attention of the decision-
makers in those countries to the usefulness of the introduction of this right;

(ii) to harmonize legislation, for which there is a Convention;

(iii) to promote cooperation on the basis of harmonized legislation, which,
from our personal experience, has been most useful.

We have spoken about patents and special laws, about the 1978 Act and the
1991 Act and its concept of essentially derived varieties, and about a regional
agreement; we have heard during this afternoon the opinions of each of us and
have been able to demonstrate that UPOV is open to all these possibilities and
that there is no prejudice on the part of that organization in relation to what
a particular country may wish to do, at a particular point in time, for its
legislation. I may perhaps add that UPOV is not at all opposed, in its policy,
to the countries which may be members of a regional agreement, provided that
the agreement conforms to either the 1978 Act or the 1991 Act.

I shall do all my best during the three years of my term of office as
President of the Council of UPOV which has started last month, to develop the
relations of UPOV with the Latin American countries; UPOV is open to any form
of cooperation, including to the organization of any event that may be appro-
priate.

Finally, I wish to thank you all for your participatation in this seminar,
the Secretariat of Agriculture, Livestock and Fisheries of Argentina for the
facilities which it has made available to all of us for the holding of the
seminar, in particular the National Seed Service--or National Seed Institute
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which hopefully will soon become reality--, the Grain Exchange for the nice
room which it has made available, and the Association of Argentine Seed Pro-
ducers and ARPOV for their important contribution to the organization of this
event; finally, I shall of course not forget the Secretariat of the seminar
and the interpreters.

To conclude, I may say: "Thank you, Argentina."
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Distinguished Representatives of the International Union for the Protec-
tion of New Varieties of Plants,

Distinguished Representatives of the Ministry of Agriculture, Fisheries
and Food of Spain,

Distinguished Representatives of the Association of Argentine Seed Pro-
ducers,

Distinguished Representatives of ARPOV,

Distinguished Representatives of the Buenos Aires Grain Exchange,
Distinguished Representatives of Latin American brother countries,

Ladies and Gentlemen,

I wish to say at the outset that I shall not take much of your time since
I consider it inappropriate to make a long speech after two days of hard work.

In the name of the Argentine Government and in particular of the Secre-
tariat of Agriculture, Livestock and Fisheries of the Nation, I wish to thank
all those who provided assistance in the organization of this seminar. I also
wish to express special thanks to all of you for your presence here, without
which this event would not have been possible.

The national Government attaches great importance to this meeting for
respect for the intellectual rights of the breeders of new plant varieties
permits Argentina to insert itself into the world market by providing highly
competitive products of good quality on a market that is every day more demand-
ing.

With the assurance that this seminar will have met with the expectations
of you all, I hope that we shall meet again soon and that we shall then all be
members of UPOV.
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