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B 1: RS BRMEMAF BMRRALE

Case 1: “Zheng 58” Maize Variety Infringement Case

Case 1:

https://ipc.court.gov.cn/zh-cn/news/view-1508.html

RYETR: AP, FA, HMEZRPER

Key words: hybrid, parents, mutual authorization model

[ % % (Case Number)]

HIEEE: R ARER (2018) &EiE K ¥ 4587 5

Petition for retrial: (2018) SPC IP Civil Retrial 4587

“H: MEAEAARER (2015) BiERRATFE

00356 &

Second instance: (2015) Yu IP Civil Final 00356

—%: FEAAMNT AR ER (2014) A xRH1F
%720 5

First instance: (2014) Zheng IP Civil 720

[AAZEE] BHA 58”7 5LETARIHMNIAK “5
7-27 AT CHH 9587 EREAE, K S8 fn M E
058” ALY W AEAA LA A A ML AFE I C RFR. C
RFBES B A A B 89T (ERFRM K ¥ 958 &
Y KA, HATBMHLATE—EHRAHE <A
9587 ERFAM, BALAE N EATE E ST A A
PR R E = A E B ML E A 5T, B ML F
RERA, EBE CRIEMMTEERILY &, EHRE
o REAE . HE “HWE 958 ERFRM. A fMlF
AN B AN AR B, REVFRHA “H 587
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AR EFH OCHE 9587 EARBRMEATH, WAL &
Vi B LA EAF IR A, B A ML AR Z R KK S
HIF X 4952 7, HERK CRF B AEEMN L.

[Case Brief] The “Zhengdan 958 maize variety was bred
by crossing the female parent “Zheng 58” with the male parent
“Chang 7-2” which was already in the public domain. The right
holders of new plant varieties “Zheng 58 and “Zhengdan 958
were respectively A Seed Company and C Agricultural
Academy. C Agricultural Academy and B Seed Company
entered into the License Contract for “Zhengdan 958" Hybrid
Maize and the supplementary agreement, which permitted B
Seed Company to sell the “Zhengdan 958 hybrid maize within
a certain period of time and stipulated that B Seed Company
shall be responsible that any third-party rights involved in seed
production of “Zhengdan 958” is respected. In accordance with
the authorization, B Seed Company started mass production and
sales of the “Zhengdan 958 hybrid maize in Gansu Province
after obtaining the Crop Seed Business License. A Seed
Company held that B Seed Company’s unauthorized use “Zheng
58” to produce and breed the “Zhengdan 958” hybrid maize
after the authorization period expired constituted infringement.
Therefore, A Seed Company filed a lawsuit against B Seed
Company requesting that B Seed Company cease the
infringement and pay damages of RMB 49.52 million for A

Seed Company's economic losses and reasonable expenses and
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that C Agricultural Academy bear joint and several liability.
[EHAZER] MEEAMNTHFRARER —F AN, B
Frlb AN EEAF A E AR “A 587 b UE H AT
PN . B ML AR AREBGE A ML AE R, E A M
SN KR JEA B M 587 A “ALE 9587, A
BAZA . FREmBEEAM TR NRP A THRAIER =
RHBR, BRI EARAT “HE 9587 A ALA By 3% AT
WL, PRI Be, A A “HE 9587 Z M
B T REWANMA, AL BMLAFEREFAR AR
587 B ABATT CHRH 9587 AL A, WHEEREANE
GERA, FTRBU A — B9 AR 5 B 7 AR A A FR ok F
B3Rk, AR B Ak 4 B R UK ROa BT 3 4952 71 TG
C R F I 3007 7T WA T, BB A F kA5 & H bR
WER. B AEfC KFRAEL LK. TEEBRA
RER Z9 AN, CRFRA A M E EATHEE R
X, B AL AE &R R W R =07 A B B AL
NEG T, HCRFRAEK, MARER —FizR X TE
ERMAAEHEITHA AT, BH—FiER AT CRFRA
HEFFTAEHHT., BHLATAR-FHE, HREHAR
EREIEEE, RE ARERRE T B ML E 8,
[Judgment] In the first instance, Zhengzhou Intermediate
People's Court held that B Seed Company must obtain
permission from the plant variety rights holder to use “Zheng
58” again after the termination of the contract. Without

obtaining authorization, B Seed Company continued to use
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“Zheng 58” to produce “Zhengdan 958 after receiving a written
notice from A Seed Company, which constituted infringement.
Considering that B Seed Company had obtained authorization
from the plant variety rights holder of “Zhengdan 958, paid the
corresponding fees, and invested a lot of manpower and material
resources in the production of the “Zhengdan 958, if B Seed
Company was prohibited from using the female parent “Zheng
58” to produce the “Zhengdan 958, it would suffer huge
economic losses, and the loss suffered by A Seed Company may
be remedied by means of payment of a certain amount of
compensation. On these grounds, the court ruled that B Seed
Company should pay damages of RMB 49.52 million for
economic losses and reasonable expenses and that C
Agricultural Academy should bear liability within the range of
RMB 3 million. The court rejected A Seed Company's other
claims. B Seed Company and C Agricultural Academy both
appealed. Henan High People's Court held in the second
instance that, with mutual authorization model followed by C
Agricultural Academy and A Seed Company, B Seed Company
should be responsible for any third-party rights involved in the
production process of “Zhengdan 958 is respected, which was
unrelated to C Agricultural Academy. Therefore, the court
upheld the first-instance court's judgment on B Seed Company's
compensation for losses and reasonable expenses, and revoked

its judgment on C Agricultural Academy’s joint liability.
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Dissatisfied with the second-instance judgment, B Seed
Company apply for retrial to the Supreme People's Court. The
Supreme People's Court rejected B Seed Company's application
for retrial.

[EA R Y A X2 2R AR 77 o 3 AR AR R B3R AR
K F A AR A B AR B EEAAELEA
RABAR M HAATE M REMRES, B B MRERN
B vt M R G, T i A B AR RSB T AT W T
)R, BHMACRREMNERMHERN T &
FEAZHT i ARy FEIEAT R, A TR AR R B AR
PEARANAR BRI . AEH, FEREAPFTACENH
RMEFRWLETRENAT . W7, RN AT
56 A SR AAA AWK T UAME . B, AR E B
W, FeERANERLSE. KAFI. 7R
RAEFHZRPHFH T USSR EEZ, A AGFKH
4952 i T IEZ BF A GBI T T 28 0 FF. KFHA®
TEARE R mMARAGERGEFE B, MBUEE R R
PR AL R T RAR YR ER .

[Comments] This case is of guiding significance for
resolving disputes over the infringement of new plant variety
rights related to hybrid production and the relationship between
hybrids and their parents. The use of granted varieties for
breeding and other research activities is not prohibited by law.
However, after a new variety is authorized and approved, if the

rights holder or licensee wants to promote the new variety to the
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market and use the same authorized varieties in the production
process, they still need the consent or permission of the rights
holder of the authorized varieties used as parents. In this case,
considering that the licensee had already invested a lot of
manpower and material resources in the breeding and promotion
of the hybrid, it is reasonable to order the licensee to
compensate the losses of the parental variety rights holder. On
these grounds, when determining the compensation for
infringement damages, the court considered factors such as the
subjective fault of the infringer, the profits obtained, and the
continuous use of the parental variety for profits until the
protection period expires, and fully supported the rights holder's
claim for compensation of RMB 49.52 million and reasonable
expenses. The judgment in this case not only legally protects the
legitimate rights and interests of the variety rights holder, but
also encourages the cultivation and promotion of superior

varieties.

R 2: “eH 18" KAGHMHIT B M RRLIH K
Case 2: “Jinjing 818” Rice Variety Infringement Case
Case2:
https://ipc.court.gov.cn/zh-cn/news/view-1510.html
KW BMEATH, HERN ENEEE

Key words: sales activity, infringement by sale, punitive

damages
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[ % % (Case Number)]

—W: R ARKER (2021) ZEmEmKAL8l6 5

Second instance: (2021) SPC IP Civil Final 816

—%: LR FAARER (2020) # 01 K40
773 5

First instance: (2020) Su01 Civil 773

[EREGT A MLAE ARG &M 28K 8187 &
b SEHA T A, BRUYAERZEHFT, UL TITERES
B ERERAANEAN R LaE IR % EahEs
X, FHREBEORZH, A B RIEAE 2R EER
&ﬂﬂﬁ%&ﬁﬁ%x%@maﬁﬁ%%ﬁmx%m% nE.

TR E Z R R, M E B R RARN e
SM”%ﬁ Aﬁﬂ&ﬂ%%Bﬂw&a%ﬁ%%mkﬁ,
B IE H|2 B Rk o JF IE IR AR IR £ 54 & 300 75 7.
B R M B FE AR AU W AE AR KPR F RO et B
MTEE, AERFERTEARG, FARHEPREN M
818” Hipe.

[Case Brief] A Seed Company is the exclusive licensee of
the new rice variety “Jinjing 818”. However, without permission,
B Agricultural Company promoted the infringing seed through
offline store and online publicity such as posting “agricultural
supply chain information matching” in WeChat groups, looked
for potential buyers, and provided specific information on the
accused infringing seed transactions for those who became

members of B Agricultural Company. Furthermore, after
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negotiating the transaction price, quantity, and delivery time
with buyers, B Agricultural Company arranged for delivery and
collection of payment, and sold to the public the “Jinjing 818
rice packaged in white packages (packages without marks or
labels). A Seed Company held that the acts of B Agricultural
Company constituted infringement, and therefore filed a lawsuit
against B Agricultural Company, requesting that B Agricultural
Company cease the infringement and pay damages of RMB 3
million. B Agricultural Company argued that it only provided
information on the reserved seed for suppliers and buyers who
were farmers and that the suppliers and buyers traded on their
own, so it did not sell the accused infringing seed “Jinjing 818”.

[HHER] IAEEATFRARER —%IAN, B
R NE A EM TR ONLRRETRRARAH . B
R NE B EM T oS, EHE TR HEMBEK
HERE LH I FERRELMERT T LEEXHZNMA
HEEEHMREAMTHNEY, HREN. Z6F8BRL
NERABAT A BT, 3 AR ST 12 9 4R E IR AU,
H B KA 47 AR BOF B2 2 5 R K8 3T X300 77
L. BARAEAHR, &K, xS ARER ZFAN,
B Rk K AR A THE ERGE R, 5WXHFWNEA T
MFEXZMEETR. AR E. BATHRERZER,
HEGFECAEKIERIL, METAHCEEM, MAE BRI
N E R E R A 3T — TR A BT A E.
BRIV ARZRAREMTAETZEIE, HEHEAK
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ROMTWATH, BBAT AT E, —HiEbig R e A Hm
R AR A, A AR EIR, R AL
[Judgment] In the first instance, Nanjing Intermediate
People's Court held that B Agricultural Company had provided
active and effective assistance in securing the transaction of the
accused infringing seed. When it comes to assisting in the sale
of seed, B Agricultural Company could not be taken as farmers
who legally trade surplus seed for self-propagation and self-use
in the local market considering the sales subject, sales region,
and sales quantity. Therefore, B Agricultural Company’s acts
constituted infringement. Taking into account the circumstances
of B Agricultural Company’s infringement, punitive damages
shall be applied to determine the amount of compensation for
damages. It is ruled that B Agricultural Company shall cease the
infringement and pay damages of RMB 3 million for economic
losses and reasonable expenses. Dissatisfied with the judgment,
B Agricultural Company appealed. The Supreme People's Court
held in the second instance that since B Agricultural Company
had released specific information on the sale of the accused
infringing seed and negotiated with buyers to determine the
packaging, price, quantity, and contract performance period
concerning the seed, with the sales contract lawfully established
and the sales act implemented, B Agricultural Company shall be
considered as the sellers of the accused infringing seed, and the

first-instance court's finding that B Agricultural Company had
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assisted in the infringement should be corrected. B Agricultural
Company did not obtain a seed production and operation license
and its illegal sale of white packages seed was a serious
infringement. The court of First Instance correctly applied
punitive damages and set the compensation amount to be twice
the compensation base. Therefore, the appeal was dismissed and
the original judgment was upheld.

AR Y REXN TR DGR E B M &R
PRI RET, U “RR” “MRRP” FEEERE XA
47 SEE AR AAT A #AT TR R M. B AR kA B AR AL
MIHELKER, EMXTHERENT XN KT
X MafnE. BITHREFRZER, HEGRLAEKE
WL, BARVAE RBREARM TR G ARAE . hKH,
SEw T HEATH, MEREN. BRLAFFERR, LA
THRAR M THEGEIMTRELAH AT, ol
HTIRRMAEEE AR EMIE. ERBEEF L, BK
VAR RTE DA ERFRARR LT, LiEREMXIKE,
MARERSE BRLAEEEX G FIMCHTR, ZE&F
RAZAE T, 2 HAZAIRA A S 100 76, UL 100 7 76
EATEARZEREZEIEK. BRLAEHFHE TAREEF
P e BB AR AR T iﬂ%ﬁ%é?g%ﬁTﬁ@
AEFLEMT, BR CPREAREMEMTE) AR,
BTEPATAETE, W&Lm ENMERERE, EiTHE
B U EAEH RSN RS, EREEEHA
AME P BCER = 4, AR FFFA AW FIRE K,
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A A B R AL B 4F AR AOIF B2 2 R K8 BT X300 77
TG

[Comments] This case accurately determines that the
accused infringer’s act of organizing buyers and sellers through
information network in the name of “farmers”“large-scale grain
growers” and other business subjects was an infringing act. In
this case, B Agricultural Company released the specific
information on the sale of infringing seed, and negotiated with
the buyers to determine the transaction details including the
packaging, price, quantity and contract performance period
concerning the sale of seed, and the sales contract had been
lawfully established. B Agricultural Company was the organizer
and decision-maker of the transaction involving the accused
infringing seed and carried out the sale, which constituted
infringement. B Agricultural Company was not a farmer and the
quantity of the accused infringing seed sold through its release
of information and transactions it had organized amounted to
tens of thousands of kilograms, far exceeding the quantity and
scale of the seed that farmers could personally reserve for
self-propagation and self-use. In terms of the amount of
compensation, B Agricultural Company stated that it did not
keep any transaction records and could not provide relevant
account books. Therefore, the court referred to the transaction
amount of over RMB 100 million as publicized by B

Agricultural Company. Considering the circumstances of the
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infringement, it was presumed that the profits from the
infringement exceeded RMB 1 million, which was taken as the
compensation base for the determination of the compensation in
this case. B Agricultural Company organized the sale of the
accused infringing seed in white packages, produced and
operated the accused infringing seed without obtaining a seed
production and operation license, and violated relevant
provisions of the Seed Law of the People’s Republic of China,
which constituted a serious infringement. Punitive damages
were applied in accordance with the law, and the amount of
punitive damages was determined at a higher level based on
more than twice the compensation base. The actual
compensation amount was three times the compensatory
damages. Finally, the court fully supported the rights holder's
claims, ruling that B Agricultural Company should cease the
infringement and compensate RMB 3 million for economic

losses and reasonable expenses.

B 3: “BE 33D EMBHF R RRAAG K

Case 3: “Huaimai 33” Wheat Variety Infringement Case
Case 3:
https://ipc.court.gov.cn/zh-cn/news/view-1511.html
R FFAR, IR

Key words: propagating materials, harvested materials

[ % % (Case Number)]
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W IHEBmAARER (2018) ARA1492 5

Second instance: (2018) Su Civil Final 1492

—H: LAEEATHFRAARER (2018) 701 K47
293 5

First instance: (2018) Su01 Civil 293

[EAZERT AMLAE AN BM X337 YT
A, HREAFMEARHRYE B ML AEHERN “H
%337 . AR AEAAB ML E] B9AT A A BRAR AL, B
HH 2 B AL A B F IR BB SR, B ML E AT,
HEHENZNZH MR, FREENZIMT.

[Case Brief] A Seed Company is the licensee of the wheat
variety “Huaimai 33”. Its agent and notary officers twice
purchased “Huaimai 33” sold by B Seed Company. A Seed
Company held that B Seed Company's acts constituted
infringement, and filed a lawsuit requesting that B Seed
Company cease the infringement and compensate for losses. B
Seed Company argued that it sold wheat as a commercial grain
and did not sell wheat seed.

[HRHALER] IAEHEETHFRAARZR —F AR, &K
AR FESRGEEIEEM B, B ML ATHE THRIFE
B, HBOR AT m A B T 45/ X B il
MAs, MU AEHHENT WX 33 MxMT, AR
B M B SR AR S B AR AR T, MR A R L F] & F R
% 100 77 G. B Ak AE A, AR, TAEHRAAR
R WA N, B AL B ALK B A F] 4 TR AR
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E TR T, HENRM. 2N, HESHH LS
RRE—2, BMLAAHENPORRBIBHTNBEALE T
LENF B RN, —HIERAELEENRE WX 337
INEMTIHRAL, BARRE LR, fiEA.

[Judgment] In the first instance, Nanjing Intermediate
People's Court held that according to the evidence provided by
A Seed Company, B Seed Company sold the accused infringing
seed, and the price of the accused infringing seed was greatly
higher than the price of wheat as a commercial grain that year.
Therefore, it should be determined that B Seed Company sold
“Huaimai 33” wheat seed. The court ruled that B Seed Company
should immediately cease selling the accused infringing seed
and compensate RMB 1 million for A Seed Company’s
economic losses. Dissatisfied with the judgment, B Seed
Company appealed. In the second instance, Jiangsu High
People's Court held that B Seed Company had admitted in the
inquiry record of the public security agency that it had sold the
accused infringing seed, and the variety, unit price, and quantity
of the sales were consistent with those recorded in the two
notarized certificates. The price of the accused infringing seed
sold by B Seed Company was greatly higher than the price of
wheat as a commercial grain that year. The first-instance court's
determination that B Seed Company sold “Huaimai 33” wheat
seed was correct. Therefore, the appeal was dismissed, and the

original judgment was upheld.
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(AR XY REEMH BN L. HETHRA
fi, AmAZAAT A & R iy € A AR S A ERE )
X TR A0 T o A B £R 37 98 BRI AR T Rk
FORE, T BRR R A B A A R BOR AR B ORI AL
IR, BORAR AT 1EAE 08 BT 5 A A R A R (B
RS B e, BRI E. AEWEEXER, A
R 7k B 7E 0 2K 4 AR AR AH R I 6 AU A K 2 SE A B
B, a5k iENfE LR, EeiEBiEw T, A
XIEMAARERENE, R RRMAH ST B, EAE
FAME, NXMTFHAER . ZFR. SKEFTHNERY
ETEENE RN, MTHETRATHENK AL ST
B, AEPORERATAHENZIHT, TRKHEENE
BT AR, B SE AU B T /N B R A
FEOEM E AR, SR EARANTIGHE AR KNG X
P AR FN2HUE, EAHRX RO BRETA.
FeEFHMERIEEREAN L, ARERKEAZHOR
BERAHENZZRAMT, TEHEmK, BTRSE RMHFRH
AT A

[Comments] The production and sales involving the
infringement on new plant variety rights are extremely covert. In
addition, the Seed Law of the People’s Republic of China
applied in this case only protects the propagating materials of
new plant varieties, not the harvested materials. As a result, the
accused infringer often defends itself by claiming that the

infringing plant material is harvested for use as a commercial
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grain or other consumer goods, in an attempt to evade the
infringement charges. This case is a typical example of this type
of situation. When making infringement determinations in such
cases, the courts must intensify efforts to ascertain the facts,
make full use of experience and professional knowledge, and
timely shift the burden of proof. Wheat could serve as both
harvested and propagating materials. As propagating materials,
wheat has more demanding requirements for seed in terms of the
purity, germination rate, moisture content, etc., compared with
other ordinary commercial grains. The production cost and sale
price of seed are greatly higher than those of commercial grains.
The accused infringer in this case claimed that it sold
commodity grains, not seed, but the sales prices in the two
transactions were significantly higher than the price of wheat as
a commodity grain in that year. During the notarized purchase
process, the salesperson of the accused infringer prohibited the
use of mobile phones in the purchasing site, which was an
abnormal behavior that doesn’t conform with the trading custom.
Based on the relevant evidence in the case and the ascertained
facts, the court ultimately found that the accused infringer sold
the accused infringing seed, not as commercial grain, which

constituted an infringement on rights to plant varieties.

£ 4: “EHR 2115 RAGHE Y S AR A G E
Case 4: “Yixiang You 2115” Rice Variety Infringement
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Case
Case 4:
https://ipc.court.gov.cn/zh-cn/news/view-1512.html
K BREA hirhE, Y41

Key words: infringement by mislabeling the granted variety,

administrative inspection, expert conclusion
[ % % (Case Number)]
—H: k@ ARER (2020) ZEiEmRAL 793 5
Second instance: (2020) SPC IP Civil Final 793
—®: W)l A AR AR (2018) )1101 K40
1217 &
First instance: (2018) Chuan01 Civil 1217
[EAZEY A fbAdE. WKL AFRER. |
R F IR R EE HER 21157 KAT 2012 4
12 A24 HERAREHEXRKED mAEFLER2FE, I
T 201643 A 1 HRAF T M &M A ML E RS
“HER 21157 ME A7 ZERURTHEY . TR
BIACH]. 2018 4, A F# b/ 5] & FUB F# b B R & ¥ ¥ B M
HE “HEMR 21157 BM, MR, SREHAA B MLA
A ILRAL, HBEFRAEM, BEHR K 300 5wl
FYH IR .
[Case Brief] The “Yixiang You 2115 rice, jointly bred by
A Seed Company, the College of Agronomy of Sichuan
Agricultural University, and the Yibin Academy of Agricultural
Sciences, was approved by the National Crop Variety Approval

19


https://ipc.court.gov.cn/zh-cn/news/view-1512.html

Committee of the Ministry of Agriculture on December 24,
2012, and obtained new plant variety rights on March 1, 2016. A
Seed Company has obtained the exclusive production and
operation rights of “Yixiangyou 21157, as well as the right to
safeguard the market and combat counterfeiting. In 2018, having
found that B Seed Company sold “Yixiangyou 2115 rice seed
that were mislabeled without a license, which constituted
infringement, A Seed Company filed a lawsuit against B Seed
Company, requesting B Seed Company cease the infringement,
destroy the stock of infringing rice seed, pay damages of RMB 3
million for losses and apologize on public platform.
[BALER]Y WA HRARER —F AN,
(2018) RFHMFHE 695, (2018) KAKBKTHE 70 5
YR AR AR E CH A 5979”7 RIET B ARk B E A7 B 4H
EM A, FRFETMEWIHHE W R, Tk ELReN
T AR AT UK “HBM® 21157 BAF——x R H
KR, MERERRERTRE. REFEZHELH
(2019) RAMART % 0066 I ffid, Bk /A& 47,
HEW “HEMR 5979 SABMEY BMACEE, #it A
b a8 xF B MO AF A HEREAEY I LR
MR EKTULE, HA4BHLARFEER. BEE
MK T0 7 T EEIF X 8 ARTT. B MLAELR, it
FiF. mEARER ZWIAK, PMHT R AATERIELE
P 5 ERERLERRN, s E — M T e
Bk, —HBFEARELE®R, MEZFEALFR, FPMHTRL
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RATREF R R E T FERZRETEINL, B
NE R T CHEFMR 59797 REM “HEM 21157 . HAR
AT A B EAR ERA R L, BOAARE EiF, 43R A
[Judgment] In the first instance, Chengdu Intermediate
People's Court held that the “Yixiang 5979” submitted for
inspection in the identification reports (2018) N.Z.J.B. No. 69
and (2018) N.Z.J.B. No. 70 were from the inventory or sales
outlets of B Seed Company, but not from the sales outlets where
the notary public purchased. Unable to determine the
correspondence among the seed submitted for inspection, the
accused infringing seed and “Yixiangyou 21157, the court did
not accept the above identification reports. According to the
Inspection Report (2019) N.Z.J.B. No. 0066 commissioned by
the court, “Yixiangyou 5979 rice produced and sold by B Seed
Company is the same as “Yixiangyou 2115”. Therefore, the
court supported A Seed Company's claim that B Seed
Company’s acts of producing and selling the propagating
materials infringed on A Seed Company's new plant variety
rights, and ruled that B Seed Company should cease the
infringement and pay damages of RMB 700,000 for economic
losses as well as over RMB 80,000 for reasonable expenses.
Dissatisfied with the judgment, B Seed Company appealed. The
Supreme People's Court held in the second instance that the
inspection report in the administrative law-enforcement of the

Agricultural Bureau of Luzhou City and the court-appointed
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expert opinion were not inspections of the same batch of seed of
the variety “Yixiangyou 5979”. For this reason, the inspection
report in the administrative law enforcement of the Agricultural
Bureau of Luzhou City could not exclude the court-appointed
expert opinion as expressed in Inspection Report (2019) N.Z.J.B.
No. 0066. B Seed Company's appeals that “Yixiangyou 5979
was not mislabeled as “Yixiangyou 21157 and that no
infringement was established. The appeal was rejected and the
original judgment was upheld.

A Z Y EMTATREENKERL KA RRRE
H5ARERZ BRI K E L 0N RESFEFFEER
BT, RPARZERZFRMILKEEARMER, A
BN AR AT 1% 5 AR 3 i AR AL B AT 49 7]
AR BAT B A R e AR AR N S B BT B, REX
TR oy SR b BB R RHATT A, ATREE ]
RERE APOFR A HATHERE, FRPIFRAAL
e fb T R R i R s, AR EAAEE. S AE—
BT AETBRELRTF R RN R HE L R FENHY
DEMRA LB, AR T OLE R BRI E
LA . AR TR AT AR, R R R AL 12
HAR AR, FRANREEH 2 REES R, ERHIE
ALY 4 A IS R AR F — R T aL, AT B
RAFARIBEANRE . A5 HIAAEE, RMIATZ R illfidE it
Ae S xR — P TRy, EAT 6 F S B 8] A
R ERZFRRNAAGLE L RN RERF 6%,
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TR,

[Comments] Under the circumstance where the seed
inspection report provided by the administrative authority and
the inspection report provided by the testing agency
commissioned by the court reached different conclusions, the
latter was adopted, and the infringement through mislabeling
was established. The rights holder can take measures to
safeguard his/her rights, such as administrative reporting and
filing an infringement lawsuit, against acts that infringe on
his/her rights. This case clarified the connections between
identification reports in different procedures. The administrative
authority, based on the report, conducted inspections of law
enforcement against the accused infringer, and the inspection
report formed by sampling the accused infringer's inventory
seed has legitimacy. The inspection report formed during the
administrative investigation and enforcement procedure for the
infringing act is related with the case of civil disputes over
infringement, and the relevant inspection report can be used as
evidence in the case of civil disputes over infringement.
Inspection reports on several batches of seed from various
testing agencies may reach different conclusions, but it cannot
be assumed that there is a conflict between the inspection
conclusions. When there is no evidence to prove that multiple
inspection reports are for the same batch of seed and relevant

evidence shows that the samples submitted for inspection have
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different sources and were produced on different dates, it should
be determined that the multiple inspection reports were not for
the same batch of seed and that the conclusions reached therein
do not conflict with each other. On these grounds, the legality of
testing procedure of the inspection report made by the testing
agency commissioned by the court should be recognized, and

the inspection report should be adopted.

1 5: “SBS902” B KM #T AR YK
Case 5: “SBS902” Maize Variety Infringement Case
Case 5:

https://ipc.court.gov.cn/zh-cn/news/view-1513.html
KA TALHM, RE, PR HEG

Key words: commissioned seed production, produce

propagating materials on behalf of others, shifting the burden of
proof
[ % % (Case Number)]
—H: REARER (2020) REEmRA 485
Second instance: (2020) SPC IP Civil Final 428
—%: W ZMNTFRARER (2019) #01 K
#1168 5
First instance: (2019) GanO1 IP Civil 168
[EARZERT A fba b EKH & “SBS902” &
AN, CHELEZA AL, AL L “SBSI02”
FRERM 400 7w, ZEFATHEBMLLAELRL, FA
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B B M A E GRS, A Rk B A B AL A 4R L E B
EFERAR AT AEE T B B MN CAHZ 2
B b 2 5] SEMARAAT A7 T oA AR, BARIEEA S,
WiF A A B Mk A FE A LR, BEHKL, CHZ2 MM
kAR B A

[Case Brief] A Seed Company is the variety rights holder
of the new maize variety “SBS902”. C Village Committee
organized the production of “SBS902” maize hybrids on more
than 400 mu (1 mu = 666.7 square meters) of land in the sixth
and seventh groups of the village. The production was
commissioned by B Seed Company who provided the parent
seed. A Seed Company held that B Seed Company's production
of granted varieties for commercial purposes constituted an
infringement of its new plant variety rights, and C Village
Committee should bear joint liability for assisting B Seed
Company's infringing act. Therefore, A Seed Company filed a
lawsuit, pleading the court to order B Seed Company to cease
the infringement and compensate for the losses, and C Village
Committee to bear joint liability for compensation for the losses.

CBRAERY B ZNT R RARER —% AR,
AL R A AR AR o X PR %ﬁ&%iﬁﬂ%ﬂFkﬁ
e, R P HRRPTENE T 0 SE. £4, R
fE B AB A AE. ZRRE AR LA S RENREAEH
WG EMA P, N BAAKBNELREENEAME
Y6, BRSO AR DA SUA. GA Ry =
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5, AR AR 2 B MR SE R T AR H A, (B R R AR
WA O A SERF R F R ML, A4 B ARk E 47
\ERAF R Z K 50 7T, C HE X E A A&
W TE. BMLAE R, #E LK. BEeARER=
BOAR B ARk B A — W R AR AR 2 R Y 4L A A
AT ERKIESL, HoWRAWERMNT AR FIEE,
FEAR MR BRI, TR B Aok A 5 A 7
M R P E K LI A AR, BB Z AT AR 45 HAE TR LK
FALE S FEF RGN A M ML, R B R — % 3L
WENCHEZ 2T — % HII A LR, =% W IR,
B Aok N B 7R =W R IR, R DA B — Wk TR A Y
ARRIEARFL. BAKRE LI, FRFEA.

[Judgment] Lanzhou Intermediate People's Court, held in
the first instance that during the evidence preservation process,
when the notary office asked nearby farmers encountered on the
way about their farming, all farmers stated that the site of
production belonged to the sixth and seventh groups of
Guanshankou Village, and the seed production was
commissioned by B Seed Company. This statement was
consistent with the statements of other farmers, the leaders of
the sixth and seventh groups, and the director of the village
committee who were later interviewed by A Seed Company's
authorized agent. B Seed Company also recognized the fact that
it produced seed in the sixth and seventh groups of

Guanshankou Village, but argued that it did not commission
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seed production on the land where the notary office preserved
evidence. However, B Seed Company did not submit evidence
to prove the place of commissioned seed production in
Guanshankou Village. Therefore, the court ordered B Seed
Company to cease the infringement and pay damages of RMB
500,000 for economic losses and C Village Committee to bear
joint liability for compensation for the economic losses.
Dissatisfied with the judgment, B Seed Company appealed. The
Supreme People's Court held in the second instance that B Seed
Company did not submit corresponding evidence to prove the
fact 1t claimed in the first instance. The evidence, such as the
maize seed production contract, submitted in the second
instance did not specifically identify the specific plots of land
for planting, and could not prove the variety actually produced
by B Seed Company and the actual production area claimed by
B Seed Company. Moreover, there was no payment and
settlement evidence, or supporting evidence such as the
distribution of parent seed and the seed purchase roster. At the
same time, as a co-defendant in the first instance, C Village
Committee did not appeal against the first-instance judgment
and did not appear to respond in the second instance. The
evidence submitted by B Seed Company in the second instance
was not sufficient to overturn the basic facts established by the
court of first instance. Therefore, the appeal was rejected, and

the original judgment was upheld.
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(R R Y A5 3T AT i MR A 2 o 46 1
TAHRERAREAREFENL. FEITHMER. HEKE
ANEFEEFAM R BT X T H M %7K, &%
B AR AR EAT A BT R i F B, X RARAUT A I
i A AAEAERE DO S A 2y BB R, o DliE R B IER
WA EETE. AREF AKX F LML, & HEH2AIL
FfE, AT R B RAEANE LSRG KL L FEA,
MR E LKL, R MR RPN R, RE
L RMARARRM T A G AL 5 R LA
ol B Z AL ARAT A RAR AL, AR E B AR AME TR E
X B HRAR A i AR R B R AR R AT OO, HoR$REEE
T R B SR A R R AL RO TR 4 ST DUEE,
W HAT A AR E B M ANAT A, REARE R AT

[Comments] This case involved the commissioned seed
production acts in disputes over infringement on new plant
variety rights. Not signing a seed production contract, selecting
an agent to distribute propagating materials, and indirectly
paying seed production fees are common methods used in illegal
commissioned seed production. These types of infringements
are covert, and it is often difficult for the variety rights holder to
collect direct and effective evidence and hold the true infringer
legally responsible. Based on the relevant facts and evidence of
the case, timely shifting the burden of proof and presuming the
existence of infringement facts for parties who deny

infringement but do not provide relevant evidence is key to
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reducing the difficulty in the right protection by the variety
rights holder. In this case, the variety rights holder submitted
preliminary evidence such as seed production contracts and
notarized documents to prove that the commissioned seed
production acts of the seed production company constituted
infringement. Although the seed production company denied the
claim, it failed to account for the seed production in the plots
where the disputed infringing varieties were produced or
provide supporting evidence such as distribution certificates of
parent seed and seed purchase rosters concerning the above
plots. Therefore, its act should be deemed as infringement on the
plant variety rights and the accused infringer should bear tort

liability according to law.

B 6: “@M 9108 RAGHEM H B A REAR A YK
Case 6: “Nanjing 9108"Rice Variety Infringement Case
Case 6:
https://ipc.court.gov.cn/zh-cn/news/view-1514.html
KR BEEMH, MEE

Key words: self-propagation and self-use by farmers, the

scale of planting
[ % % (Case Number)]
—H: k@ ARER (2019) ZEiEmRAL 407 5
Second instance: (2019) SPC IP Civil Final 407
—%: LR AARER (2018) %01 K40
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1453 &
First instance: (2018) Su01 Civil 1453

[HEARERT AR LS A KGR &M B 108"
ok S TFETA, AALE B4 XREAM “FAE 91087
R e R A AL AR A B TR T, A LA E A
AREARZHEE AT, #HE “FAL 08" KM T HAT
AAZE T HAh 5 S B T A, VRIF H R A LR AUF
WEZFR K 50 77 w. FEAKE, EAFEEMHTETHT
mR AT A B THREARN “KRREZER” B, THK
X BAE9108” AMEH I M AR E.

[Case Brief] A Seed Company is the exclusive licensee of
the new rice variety “Nanjing 9108 and has the right to hold
accountable the units and individuals who infringe on the rights
to the new plant variety “Nanjing 9108” in its own name.
Holding that Qin's unauthorized production and sale of “Nanjing
9108 rice seed constituted an infringement of its exclusive
license rights, A Seed Company filed a lawsuit, pleading the
court to order Qin to cease the infringement and pay damages of
RMB 500,000 for economic losses. Qin argued that his use of
the reserved seed to produce commercial grains fell within the
scope of “self-propagation and self-use by farmers” as stipulated
by law and thus did not constitute an infringement on the rights
to the new rice variety “Nanjing 9108.

[(RHAZERY IhEmETHERARER—F AN, &
FRE st REEHAWEMEENEL 9732H, T
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REMPTEF W EEAM AN AHE DL, BOEMTAER
i A E B H, A2/ ARk & 78 i
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ZFRELFBRAFQIRTEET NN 973.2 & L3 ESATH
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W MAA AR F R, I & A B AT Al 3 A
A FR . HRAAEEREIEAREFEESTH, T
AR S T BB R T AT A, SO R WA R A
SN AR

[Judgment] Nanjing Intermediate People's Court, held in
the first instance that Qin obtained the right to operate 973.2 mu

(1 mu = 666.7 square meters) of land through land transfer and
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sublease, and was no longer a farmer who signed a rural land
contract under the household contract responsibility system.
Instead, he was a new type of agricultural production and
operation entity. If such entities use granted varieties of others,
they should obtain the permission of the variety rights holder;
otherwise, such unauthorized use constitutes an infringement.
Therefore, the court ordered Qin to cease the infringement and
compensate for economic losses. The Supreme People's Court
held in the second instance that the area of the land Qin operated
was over 900 mu, and his act of cultivating, harvesting and
selling grain on the land for profits was no longer just to meet
his personal and household needs, but for a commercial purpose.
The land area that Qin has the right to operate, the scale of
planting, the grain yield, and the purpose of producing grain
have far exceeded the scope of farmers’ planting under the
household contract responsibility system. The court of first
instance identified Qin as a new type of agricultural production
and operation entity, which has a factual and legal basis. If Qin
were allowed to use the propagating materials that are all
produced and retained by himself on the above-mentioned land
without paying any fees to the variety rights holder, rights
holders of the involved variety including A Seed Company
would definitely suffer significant economic losses and have
their legitimate rights and interests damaged. As Qin engaged in

cultivation on the 973.2 mu of land, to which he obtained the
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operation right through a sublease, the act of producing
“Nanjing 9108 rice seed without permission and retaining them
for sowing in the second year does not fall within the scope of
“farmers' self-propagation and self-use” stipulated by law.
Therefore, Qin should obtain the permission of the variety rights
holder and pay fees to the variety rights holder or authorized
enterprises or individuals. As the existing evidence can only
prove Qin's production act, but not that he has engaged in the
sale of infringing seed, the amount of compensation in the
original judgment should be adjusted accordingly.
[EARXY Ax#H—FHANT “RREZEF” W&

A&, ABTHRAAEESEERY “RE” FRAEHE. “H
LER AR, MERER “RREEE K
Mg BRI EX. AEAHT “RREE
Eﬂ”ﬁﬁ%i%&%%%EﬁFﬁﬁ%ﬁ%%%ﬁﬂﬂﬂ
AR ERARRNA, TEEEIEL. HRAF.
%ﬂ%%%@ﬂﬂ%%z%;LM%iﬁm@m%mLa%
JrE BX 7 ACRL S R AR B £, R R 3 T AR A T
RIFEERE L3 TR E A AR, BREEN W
WAL MER T LHE. BRI REAM T, THE
RNEMR B AL BRNMTRESMAER. KE
F, HAEBRAFAZERG BN, MFEAE. RET
EURRRREH AR RN AL RAEE TREMAN
FBE A AL AR IR KRR AR, T R R £ R AT AR AR
Hees, TBT “RREZEEA” WED.
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[Comments] This case further clarifies the application of
“farmers”, “self-propagation and self-use”. This case ascertains
that the subject applicable to “farmers' self-propagation and
self-use” should be farmers who sign rural land contracts under
the household contract responsibility system, and does not
include new agricultural operation entities such as cooperatives,
large-scale grain growers, and family farms. The scope of land
applicable should be land contracted through the household
contract responsibility system, and should not include land
obtained through various transfer methods. The use of seed
should be limited to self-use. Except for the legally stipulated
sale or exchange of surplus seed on local markets, the produced
and reserved seed cannot be provided for others through
whatever forms of transactions. In this case, the area of land
operated by the disputed infringer, the scale of planting, the
grain yield, and the use of harvested grain were sufficient to
show that the act went far beyond the scope of planting by
farmers under the household contract responsibility system, and
did not fall under the category of “farmers' self-propagation and

self-use”.

8 7. “HEFEHESH R AGE
Case 7: “Danxia Red”Pear Variety Infringement
Case 7:

https://ipc.court.gov.cn/zh-cn/news/view-1515.html
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KYEW: SR RFETH, BAARGH, BTHE
Key words: the legitimate source defense, exhaustion-of-
rights defense, quantity of propagating materials
[ % % (Case Number)]
—H: k@ ARER (2021) EEEMRAL592 5
Second instance: (2021) SPC IP Civil Final 592
— W FEAAMNTFEARER (2020) %01 A K
#1605 5
First instance: (2020) YuO1 IP Civil 605
[EAARZEY ABK AR b R B &
FEARA, B MAEIE AR LR R X AR AT B
€, H2RMERKRERTHRT A 227 HAMERE “TTE
a7 S E R RBN 0. AFTSFTIAN B AR [E A AR AT
HUR R # 4 B MR ENF LR AUF B2 £ R K 50 TG
[Case Brief] A Research Institute is the variety rights
holder of the new pear variety “Danxia Red”. B Fruit Plantation
plantedand sold the pear seedlings it had purchased without
permission, and the variety identification report showed that the
difference loci of comparison between the pear samples
numbered 2-7 and “Danxia Red” was 0. Holding that B Fruit
Plantation constituted an infringement of its rights to plant
varieties, A Research Institute filed a lawsuit, pleading the court
to order B Fruit Plantation to cease the infringement and pay
damages of RMB 500,000 for economic losses.
[RAZERY AREAMNTHERARER —® AN, B
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L. mEARER-_®IAN, PERMTH 22 B MER
Mgk AR RAEORRE, RS S H AR R R R B T
X, HEBMEEZAHE “HAEL” BMEANITAR
HEEHRE, WOUILH BMERFELHE “AEL” &M
EX., BMHERAKIEAFUANN “FEIL” HAZE
PEARAFFA & e, HEEAREF LE TP HETH,
RFEAMNG FHEL” EAR#ATH T EH, A
HENTRAEGITH, BREET BMANF I, NMLA
TR TEAATH . WARRE LV, R A.

[Judgment] Zhengzhou Intermediate People's Court, held in
the first instance that B Fruit Plantation planted and sold pear
seedlings it purchased without permission from A Research
Institute, and the variety identification report showed that the
number of differing loci between the pear samples numbered
2-7 and the control variety “Danxia Red” was zero, B Fruit
Plantation’s acts constituted an infringement of the variety rights
held by A Research Institute and it should bear corresponding
civil liability. On these grounds, the court ordered B Fruit
Plantation to cease the infringement and compensate A Research

Institute for economic losses of RMB 40,000. The Supreme
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People's Court held in the second instance that some of the pear
trees involved in the case were obtained by B Fruit Plantation
with the “Danxia Red” variety seedlings purchased and grafted
onto 5-year-old pear trees as rootstocks. Combined with B Fruit
Plantation's repeated sale of “Danxia Red” variety seedlings and
the quantity of sales, it can be proven that B Fruit Plantation
constituted the act of breeding the “Danxia Red” variety. B Fruit
Plantation failed to prove that the purchased “Danxia Red”
seedlings were sold with the permission of the variety rights
holder. Moreover, in this case, B Fruit Plantation not only
engaged in sales activity but also further bred the purchased
“Danxia Red” seedlings and sold them to others for profit,
which obviously infringed on the interests of the variety rights
holder and should be deemed as infringement. Therefore, the
appeal was rejected, and the original judgment was upheld.
[EA R XY A5 5 TR & MR A 2 6% SRR
FopEf AR F R H AR A8 R B . #OFEAA
I B F 5K B9 A7 R IR . AR RS R ARG A AR 25 3t
. A TR EEFE, POFRRAHESTFEL
AEHERLHAEY L HRE, RUOAEREFELEHETA, 16
& JF ik R IR BARR R Ry . b FbAGE SR 97 E IR AR R
R d AR 25, T o A B S TR AT R B A B TR a4
Mo b, 5 A A R PR AATUEAR B, AR BT AR AT A
MARFENEZRNELRY, FTHEH - FEHEHEN
A, &R R #, B A URR R4 &
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[Comments] This case involved legitimate source defense
and exhaustion-of-rights defense in disputes over infringement
on new plant variety rights. The accused infringer should bear
the burden of proof for its defense of claims of no infringement
including the legitimate source and exhaustion of rights. Such
defenses should be strictly examined. The quantity of “Danxia
Red” seedlings sold by the accused infringer exceeded the
quantity purchased, which is sufficient to prove that it engaged
in breeding activities. Therefore, the defense of the legitimate
source and exhaustion of rights cannot be applied. Plant variety
rights protect the interests of the variety rights holder by
protecting the propagating materials, which are characterized in
propagating offspring. Compared with other intellectual
property fields, the exhaustion of rights doctrine in the field of
new plant varieties is subject to more limitations. In the situation
where the quantity of seedlings sold by the accused infringer
exceeded the quantity of seedlings purchased, without evidence
to show that the surplus seedlings are from others, the
exhaustion-of-rights defense should not be applied, in order to
avoid consequences that would seriously jeopardize the interests
of the variety rights holder under the pretext of the exhaustion of

rights.

£5 8: “AF 1SRRI AT IFRE L FIT
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BAGE
Case 8: “Hayu 189”Maize Variety Administrative Rejection

Case
Cases:

https://ipc.court.gov.cn/zh-cn/news/view-1516.html
REETE: BpmM, RAWE, ®HiFH

Key words: a known plant variety, variety approval, date of

application

[ % 5 (Case Number)]

—H: k| ARER (2021) REiEmiT4L 453 5

Second instance: (2021) SPC IP Admin. Final 453

—H AR AER (2019) K73 7411401 5

First instance: (2019) Jing73 Admin. 1401

[(EAZFH] BT M EHZ R 2201941 A17 HE
MOk THRRF<RF 189 & Pk 5L W & BUE s R > D)
E A P AE F 2015 4F6 F29 HEEZRX “BF 189”7 EX &
PEACH B, A4 2287 RAPE T 201544 F 14 BEAE
My EFELE, ®F FbE 228 BN AR FHILA R
ffre (P AREEEDH &MRFPFOY HE. ZR
RV A B MRF I AZEWEFE, “BF 1897 &M
e (PP AR A EAR Y & MR R0 K TR
AR, AMAE oW I iR, T %
R ADNEMBE (B 189 BHLRHEFERELEY ,
BEAMLARHEFERFERK AMLATSR, KA “F
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T “%bF 1897 , T RLAEAIFN "o 189745 By S &
Frs R AR BORR R, FHASENFTRMEFER &
EOHTE

[Case Brief] On January 17, 2019, the Re-examination
Committee of New Plant Varieties issued The Decision to
Uphold the Rejection of the Substantive Examination of the
“Hayu 189” Variety, determining that when A Seed Company
submitted the application for rights to the “Hayu 189” maize
variety on June 29, 2015, the “Lihe 228 variety had already
been preliminarily examined and approved on April 14, 2015,
and that selecting the “Lihe 228” variety as a similar variety for
this application met the requirements of the Regulations on the
Protection of New Plant Varieties of the People's Republic of
China. According to the prerequisite examination by the New
Plant Varieties Protection Office of the Ministry of Agriculture,
it was determined that the “Hayu 189 variety did not meet the
relevant regulations for authorization under the Regulations on
the Protection of New Plant Varieties, and A Seed Company's
grounds for a re-examination were not valid. Re-examination
Committee of New Plant Varieties decided to uphold The
Decision to Reject the Substantive Examination of the “Hayu
189 Variety made by the New Plant Varieties Protection Office
and dismiss A Seed Company's application for re-examination.
Dissatisfied with the decision. A Seed Company held that “Lihe

228” was not a suitable variety to evaluate the distinctness of

40



“Hayul89”, because the date of on which “Lihe 228 was first
applied for variety approval or variety rights protection in China
was later than that of “Hayu 189”. A Seed Company filed a
lawsuit pleading the revocation of the disputed decision and an
order for the Re-examination Committee of New Plant Varieties
to make a new decision.

[HAZR]Y AR BOER —F AN, B &M
HARL T i M B LA R, H LB ST 2 I DLRED
BB A A, RS 2287 B ARA AT A AR 45 i I T
“BhH 1897 WA MAFALHE A, M “PBFE 1897 A
AW 15 8 CRT B R AR A R RE, RT DUPE A AT “eE 1897
ARG AR R EN LR R AR M E
“UoF 1897 , ELTES W A T AT AR E B A AR AR
WA AR, FE, PORRTHE A 228" X b
H 1897 @ ARAUHIFEY LM A, fFeEEAT. b
L, BFH 1897 A A B XA T A 3 20 WiF DLRT A iy
A AR 2287, WIRRERT “HbF 1897 Mt H
ERRMEROARER TR, RARRE A M LA IFIAE
K. BBARERZ-FAN, b7 1897 HMAE 20154 6
A 29 B WIEAYH A AR, A6 228”7 R E A TR T
AR E AW, BUORR R A6 2287 EREMEA
“UOF 1897 M AFAUHIE B X ATHY A i A, A K AFAL
FEE AT, 5 #iE mA AT R, TRAE. RE
KE, “hE 189”7 “Fl& 228" AERMUWK, EERAE
%, H (2018) HRA 695 T REFAMLEIAT, “Alg 228
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5 b7 1897 B TR —EXK&M, HLWiFmMERA “H
F 189" FEAAWPRRA TEimbEAf “Fl4 228" HytRk,
FEAEN R, BORA AR S A ROAEFEL . AR
BE EVF, EFEA.

[Judgment] Beijing Intellectual Property Court held in the
first instance that the comparison object for determining the
distinctness of the new plant variety seeking plant variety rights
protection should be the known plant varieties before the plant
variety rights application was submitted. As the the notification
of passing priliminary examination for the “Lihe 228 variety
rights was issued before the submission of the application for
rights to the “Hayu 189” variety, which made the “Lihe 228”
variety a known plant variety to the “Hayu 189” variety, “Lihe
228” could be used as a comparison object to determine whether
the “Hayu 189” variety has distinctness. The subject of the
application for plant variety rights in this case is the “Hayu 189”
variety, and the date of its application for variety approval did
not affect the determination of the known plant varieties herein.
In conclusion, the decision to select “Lihe 228 as the known
variety for the application for plant variety rights to the “Hayu
189 variety was in accordance with the law. On this basis, it
was determined that the “Hayu 189” wvariety was not
significantly distinctive from the known plant variety “Lihe
2287, and the disputed decision that the “Hayu 189 variety did

not have distinctness was correct. Therefore, the Beijing
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Intellectual Property Court rejected A Seed Company's claim.
The Supreme People's Court held in the second instance that
when the “Hayu 189 variety applied for plant variety rights on
June 29, 2015, the “Lihe 228" variety had already completed the
preliminary examination of application for plant variety rights.
The disputed decision is justified in law to regard the “Lihe
228 wvariety as a known variety to “Hayu 189 variety for
comparison testing of relevant characteristics and features.
According to the identification, the differences in traits between
“Hayu 189” and “Lihe 228 are not significant. Moreover, it
was already determined in the the No. 695[2018] final civil
judgment of High People’s Court of Gansu Province that “Lihe
228” and “Hayu 189” are the same variety. Therefore, “Hayu
189” does not have significant differences in traits from the
known variety “Lihe 228” and thus does not have distinctness.
The disputed decision and the original judgment are deemed
appropriate. Therefore, the appeal was rejected, and the original
judgment was upheld.

(AR XY REZEAH & MZAATRA Y, H A
WE T R BT o R 0 U P Y B R PR B A R e A
o 1 P B SRR IR i PR AT AR A T e PR L W B R T
2R IE DURT O AR A o AR LB, T B R B[R] R
s AR AR G B H T AR B R e A AR AR e A
T, FRESNE R E RN T B R, B
th ARz R E R A G S E E LRI B R R AR S R W
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[Comments] This case 1s an administrative dispute over the
granting of new plant variety rights. The judgment clarifies the
issue of identifying known varieties in the determination of the
distinctness of new plant varieties. In terms of variety
distinctness, it is stipulated that the plant variety applying for
plant variety rights should be significantly distinctive from
known plant varieties before the application is submitted. The
base date for determination is the application date for plant
variety rights, rather than the application date for approval of the
variety. In the distinctness review, the determination of known
varieties 1s to determine the comparison object, so as to
compare whether the variety applying for plant variety rights is
significantly different from the known varieties in terms of traits.
The application date for approval of the variety and the date
when the variety is promoted has significance in determining
whether this variety has novelty, but it has no affect in
determination whether another variety could be used as a known

variety.

£B19: ARENE, TXXEF, #HEHSFRE

Case 9: Criminal Case of Producing and Marketing Fake or
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Substandard Commodities by A Agricultural Company and
Wang
Case 9:

https://ipc.court.gov.cn/zh-cn/news/view-1518.html
K. A7, HEWSHTRE, MTRE, RREL
Key words : the crime of producing and selling shoddy

products, seed quality, economic loss

[ % % (Case Number)]

—H: HRAERTAMEARER (2020) # 0902
#1160 5

First instance: (2020) Gan0902 Criminal 160

[EAARFI HEALEER A R F KK
Ao 2017 &, ZAE A TDEF M T ROMA L BOE &
AT AT T . @ik, M “BME” &M m 84 ER
TR MR M TEEE R FATREEFE, FHERE AL
HIE R, 2018 12 A, ZAERBRME R T#E
%2 B Kok F 3500 6, #HE2FHT 245 0. B Kok
B L 1626 6 BT HORM TR AGE R TR N KK
FRAE. 2019 F7 A, KPP MEZESMNTE B IAKE LK,
BB ERZ R EYH. BEE, ZHRBMN TN
A 63.4%, 45 AR T B ZATE 95% M EARATIA 96%, 1A
RAHMT. 2N, ZHEMFHE T 17832 A7, HF
T RTS8 B9 AR 13822 AT, Ak T AT IR
30002 T 24000 AT, FXKJE, EXEEFHEALNARE.

[Case Brief] The defendant Wang 1is the legal
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representative of A Agricultural Company . In 2017, A
Agricultural Company processed and packaged chili seed bred
by itself and chili seed purchased from others, and applied for
production and operation registration with the “Yu Pepper
King” variety with the Seed Management Station of Suzhou
District of Jiuquan City of Gansu Province. Due to quality
issues, the application was rejected. In December 2018, A
Agricultural Company sold 3,500 cans of “Yu Pepper King”
chili seed to B Agricultural Company, with a total sales amount
of RMB 2.45 million. B Agricultural Company entrusted 1,626
cans of “Yu Pepper King” chili seed to farmers in Suzhou
District, Jiuquan City, Gansu Province for planting. In July 2019,
after planting the chili seed, the farmers found a large number of
weed, which severely affected the yield and quality of the chili.
According to the identification, the purity of the chili seed was
63.4%, far lower than the national standard of 95% and the
figure of 96% as labeled on the can. The chili seed were
identified as inferior seed. According to yield measurement, the
average yield of the chili was 1,783.2 kilograms per mu (1 mu =
666.7 square meters), of which 1,382.2 kilograms were of
commercial value, far lower than the yield of 3,000 to 4,000
kilograms per mu as indicated in the can label. After the incident,
Wang voluntarily surrendered to the public security authority.
[RAZER]T HMEBERTHMNEANRERE S HIA
Ay WEBMLARLAE, HEAEZEEUSEGHKT BE T
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AT, HESF 245 500, HATHEMRAEF . HEMN
LrEnfE. IXXEAFEwRY, RETRBALN. TXX
BRENFSES, AEFERIL, RETHEARLA.
dh, DLAETE. HENS i BAAHE B A R AE T4
—EEYEA T A EAZEERRER T —F, L
Wae—8 =1 =7 .

[Judgment] After hearing the case, Suzhou Primary
People’s Court, Jiuquan City, Gansu Province held that the
defendant A Agricultural Company and the defendant Wang had
marketed substandard products as up-to-standard ones, with a
total sales amount of RMB 2.45 million. Such acts constituted
the crime of producing and selling shoddy products. Wang had
the circumstances of voluntarily surrendering to the authorities,
which, according to law, could lead to a lenient punishment.
After surrendering to the authorities, Wang had a good attitude
toward admission of guilt, showed remorse, and therefore, could
be punished leniently according to law. Based on this, the
defendant A Agricultural Company was convicted of the crime
of producing and selling shoddy products and was fined RMB
2.45 million. The defendant Wang was sentenced to fixed-term
imprisonment of 11 years and fined RMB 1.23 million.

[EREN] AFK, PREFEUHTHRREZEEE
I, AR RBRKRBREERET”, BXREARE
NI ET. PE LAY E AW fn i F BT B E A
A, BB T AR EEBmEE . SEFEZRT,
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DA et 8RB THE, Hetrd kR P K
ZuRk, AW KRRFEPRIENEL. EERE, £ HE
HHEMTREEEETH TAES R, £EE . MEAF.
RARAFEZEEF, REEMHHEUXNEFETHRKE L
TEWER AR, Wi LA, HEWS M T REXUE
AN FEFE. KFEF, BRI, & BB,
FRIPEMTREN, THEAERFBREE R, MHEYE
Ky UERARHERER, HibFEZNARETR P £ 5 E
MK IMEL AR, EREIAT, KARKEEREF. H
CRE L o P i

[Comments] In recent years, criminal cases involving
economic crop seed have grown in number, which affects not
only farmers' incomes but also public food safety. Aware that
the chili seed involved in the case were substandard, the
defendants falsely labeled the package of chili seed with
important indicators such as yield and purity, marketed
substandard seed as up-to-standard ones, and caused economic
losses to related enterprises and farmers. Such crimes should be
punished severely in accordance with the law. Influenced by
complex factors such as the agricultural season, soil capacity,
planting capacity, and weather conditions, losses to production
in such cases are difficult to accurately determine, making it
hard to hold the defendant criminally liable for the crime of
producing and marketing substandard seed. In this case,

according to the yield measurement conducted by the relevant
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agricultural departments, in addition to seed quality, there were
also factors such as late transplanting by farmers, high planting
density, and weather impact that caused a reduction in chili
yield. The investigating authorities were unable to determine the
losses suffered by farmers in production. In this situation, the
crime of producing and selling shoddy products should be
applied for conviction and punishment in accordance with the

law.
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