STATUTORY INSTRUMENTS

1998 No. 1027
PLANT BREEDERS' RIGHTS
The Plant Breeders' Rights Regulations 1998

Made 8th April 1998
Laid before Parliament  9th April 1998
Coming into force 8th May 1998

The Minister of Agriculture, Fisheries and Food, the Secretary of State for Scotland, the
Secretary of State for Wales and the Secretary of State for Northern Ireland, acting jointly, in
exercise of the powers conferred on them by sections 17(8), 18(1)(a) and (c), 18(2), 22(2), 24,
26(2)(a), 28(1) and (2), 44 and 48(l) of the Plant Varieties Act 1997(a), after consultation with
such organisations as appear to them to be representative of persons likely to be substantially
affected and with the Council on Tribunals in accordance with section 8 of the Tribunals and
Inquiries Act 1992(b), hereby makes the following Regulations:

Title and commencement
1. These Regulations may be cited as the Plant Breeders' Rights Regulations 1998 and shall
come into force on 8th May 1998.

Interpretation
2.-() Inthese Regulations

"the Act" means the Plant Varieties Act 1997;

"holder of rights™ means, in relation to a variety, the holder of plant breeders' rights in that
variety;

"the Office” means the Plant Variety Rights Office;

"plant breeders' certificate™ means a document issued by the Controller as evidence of a
grant of plant breeders' rights;

"plant breeders' rights” means rights which may be granted in accordance with Part | of
the Act;

"plant breeders' rights licensee” means, in relation to a variety, a person authorised under
section 6(2);

“plant varieties records™ means the records kept by the Controller pursuant to regulation
12(2);

"persons concerned” has the meaning given to it in regulation 7(2);
"the register” means the register kept by the Controller pursuant to regulation 12(1); and

“relevant legislation” means(a) the Act;



(b)  these Regulations; and
(©) regulation 18 of the Plant Breeders' Rights Regulations 1978(c).
(2)  Any reference in these Regulations-

@ to a numbered regulation or Schedule shall be construed as a reference to the
regulation or Schedule bearing that number in these Regulations;

(b) in a regulation to a numbered paragraph is to the paragraph in that regulation
bearing that number; and

(© to a numbered section shall be construed as a reference to that section in the Act.

Applications
3. Every application made under the relevant legislation shall be made in writing, signed by
the applicant and delivered to the Controller.

Repeated applications

4.-(1) If an application made under the relevant legislation appears to the Controller to be a
repeated application made without reasonable cause, the Controller may refuse to
entertain such application.

(2) For the purposes of this regulation, a "repeated application” means an application in
similar circumstances on the same subject made within 12 months of the making of a
previous application upon which the Controller has taken a decision.

Publication

5.-(1) The Controller shall publish in the gazette notice of the matter set out in the first column
of Part A of Schedule 1, the matters set out in the second column of Part B of that
Schedule and the matters set out in the second column of Part C of that Schedule.

(2)  The Controller shall publish in the gazette notice of the expiry of the period of a grant of
plant breeders' rights at least one month before the end of the period.

(3) Notices published pursuant to this regulation shall contain such details of the matters
referred to in paragraphs (1) and (2) as the Controller considers appropriate,

Matters on which written representations may be made

6.-(1) The persons mentioned in the second column of Part A of Schedule | shall be entitled to
make written representations to the Controller in relation to the matter specified in the
first column of that Part.

(2)  When the Controller publishes notice of the matter referred to in Part A of Schedule 1, he
shall also publish in the gazette-

@) the manner in which representations may be made to him;



(b)  the time within which representations must be made;
(©) the arrangements for circulating representations; and

(d) the time within which further representations may be made on representations circulated
pursuant to paragraph (2)(c).

(3) The Controller shall inform the applicant and those persons who have made
representations pursuant to paragraph (2) of his decision and the reasons for his decision.

Matters on which written and oral representations may be made

7.-(1) The persons mentioned in the third column of Part B of Schedule | shall be entitled to
make written representations to the Controller and be heard by him in relation to the
respective matters specified in the second column of that Part.

(2) For the purposes of these Regulations a "person concerned" means-
@ those persons who make representations pursuant to paragraph (1); and

(b)  those persons referred to in paragraph (3).

(3) For the purposes of paragraph (2)(b), the following persons are referred to in relation to
the respective matters set out in the second column of Part B of Schedule I as follows-

@ in respect of the matter numbered 1, the person referred to in sub-paragraph (a);

(b) in respect of the matter numbered 2, the person referred to in sub-paragraph (a);

(©) in respect of the matter numbered 3, the persons referred to in sub-paragraphs (a)
and (b);

(d) in respect of the matter numbered 4, the persons referred to in sub-paragraphs (a),
(b) and (c);

(e) in respect of the matter numbered 5, the persons referred to in sub-paragraphs (a),
(b) and (c);

()] in respect of the matter numbered 6, the person referred to in sub-paragraph (a);

(9) in respect of the matter numbered 7, the person referred to in sub-paragraph (a);
and

(h) in respect of the matter numbered 8, the person referred to in sub-paragraph (a).

(4)  When the Controller publishes notice of the matters referred to in the second column of
Part B of Schedule 1 he shall also publish in the gazette-

@) the manner in which representations may be made to him;



(b)  the time within which representations must be made;

() the arrangements for circulating representations;

(d)  the time within which further representations may be made on the representations
circulated pursuant to paragraph (4)(c);

(e) the manner in which an application for a hearing must be made;

()] the time within which an application for a hearing must be made; and

(g)  the time within which any representations and supporting documents must be
made available before the hearing.

Hearings of oral representations
8.-(1) If any person applies to be heard in accordance with regulation 7(4)(e) and (f), the

@)

(3)

(4)

()
(6)

()

(8)

©)

Controller shall appoint a time and place in the United Kingdom at which that person and
all of the other persons concerned may be heard by him.

In appointing the time and place of the hearing, the Controller shall have regard to the
convenience of the persons concerned and of witnesses, the situation of any land or
premises to be viewed in connection with the application and to the other circumstances
of the case, including the wishes of and expense to the persons concerned.

The Controller may appoint a person for the purposes of conducting the hearing referred
to in paragraph (1) and all references to the Controller in these Regulations in relation to
the conducting of a hearing shall be deemed to refer to a person appointed pursuant to this
paragraph.

The Controller shall give to each of the persons concerned at least 14 days' notice of the
time and place of the hearing.

Any person concerned may be represented at the hearing by a person chosen by him.

Any person concerned or his representative who attends the hearing may speak and he or
his representative may call witnesses and, subject to paragraph (7), may produce
documents and shall be given an opportunity of putting questions directly to any witness
called at the hearing.

Except with the leave of the Controller, no document shall be produced to the hearing,
save in accordance with the requirements of regulation 7(4)(g).

Subject to paragraph (9), the hearing shall be in public unless the Controller, after
consultation with the persons concerned attending the hearing or their representatives,
otherwise directs.

A member of the Council on Tribunals or of its Scottish Committee may, in his capacity
as such, attend a hearing.



(10)

(11)

(12)

(13)

Subject to paragraph (11), the decision of the Controller shall take effect at such time as
he shall direct after the expiration of the time limit for the bringing of an appeal.

Where the Controller decides to grant an application in a case where no person concerned
has made any representations to him in writing or has been heard by him in opposition to
the granting of an application, the decision shall take effect at such time as he shall direct.

The Controller shall inform the persons concerned of his decision, together with the
reasons for it, and of the time within which and the manner in which an appeal may be
brought.

The Controller shall publish in the gazette details of the decision and details of the time
within which and manner in which an appeal may be brought.

Appeal to the Tribunal
9.-(1) The hearing of an appeal by the Tribunal under the provisions of Part 11 of the Act or of

@)

(3)

(4)

()

these Regulations shall take place in such part of the United Kingdom as shall be
determined by the Chairman of the Tribunal who shall have regard to the matters referred
to in regulation 8(2) as well as to the convenience of the members of the Tribunal and, if
he proposes to appear at the hearing of the appeal, of the Controller.

The persons concerned or persons appointed by them for the purpose of the proceedings
in respect of which the decision was given shall be entitled to appear and be heard as a
party to any appeal against the decision of the Controller.

Where an appeal is brought against a decision given in accordance with the relevant
legislation the operation of such decision shall be suspended pending the final
determination of the appeal.

The Controller shall publish in the gazette a notice of the appeal, of any suspension of the
operation of his decision in accordance with the previous paragraph and of any
withdrawal of the appeal.

The Controller shall take such steps as may be necessary to give effect to any decision
given on the final determination of an appeal and such other steps as he would be required
by these Regulations to take if such decision were his own.

Compulsory licences-coming into effect

10.

The period for the purposes of section 17(8)(a) (which provides that regulations may
specify the period which must elapse between the grant of plant breeders' rights and the
coming into force of a compulsory licence) shall be 2 years as respects all varieties.

Rights of appeal in other cases

11.

In addition to the appeals to the Tribunal set out in section 26(1), an appeal shall lie to the
Tribunal against a decision of the Controller to refuse an application under section
25(3)(a) (organisation or person applying to the Controller for an opportunity of making
representations to which section 25 applies).



Register of plant variety names and records of plant varieties

12—(1)

The Controller shall keep a register of the names of plant varieties in respect of

which plant breeders’ rights have been granted.

(2) The Controller shall keep records of plant varieties which shall contain-

@ in respect of varieties for which applications for grants of plant breeders’ rights
are under consideration, the information set out in paragraph (3); and

(b) in respect of varieties for which plant breeders’ rights have been granted, the
information set out in paragraph (4).

3. The information referred to in paragraph (2)(a) is-

@ the date on which the application was received,

(b)  the dte on which details fo the application were published in the gazette;

(© the name and address of the applicant;

(d) the description of the characteristics of the plant variety provided by the applicant;

(e) the reference number allocated to the plant variety by the Controller when the
application was published in the gazette;

()] the names of the plant variety as published from time to time in the gazette; and

(9) such other particulars as shall appear to the Controller to be desirable.

(4)  The information referred to in paragraph (2)(b) is-

(@)
(b)
(©)
(d)

(€)

(f)

the name and address of the holder of rights;

a description of the characteristics of the plant variety;

the names of the plant variety as published from time to time in the gazette;

the date upon which and the period (including any extended period) for which
plant breeders' rights in the plant variety were granted, and the date upon which
such rights expired or were otherwise terminated or were declared null and void,

as the case may be;

the information recorded against the variety pursuant to paragraph (2)(a) prior to
the grant of rights; and

such other particulars as shall appear to the Controller to be desirable.

(5)  Any person who has become a holder of rights in succession to another person may apply
to the Controller to be entered in the plant varieties records and upon being satisfied that



such person is so entitled the Controller shall amend the plant varieties records
accordingly.

(6)  Any person whose name and address are entered on the plant varieties records and who
has changed his name or address shall apply to the Controller for amendment of the plant
varieties records accordingly.

(7)  The Controller may, without prejudice to any other powers vested in him, either upon the
application of any person or without such an application, rectify any error or ornission in
the register or the plant varieties records.

(8) Before rectifying the register or the plant varieties records the Controller shall (unless he
considers that the correction is so trifling that it is not necessary for him to do so) give
notice of his proposal to do so to the holder of rights in the plant variety in respect of
which the register or plant varieties records are proposed to be corrected and shall
advertise his proposal in the gazette, and shall invite written observations to be made
within a specified period in regard to the proposal, and he shall not make the correction
until he has considered any observations so made to him.

(9)  Subject to regulation 13(2), the register and the plant varieties records shall be available
for inspection by any member of the public at the Office.

Reports of tests and trials

13.-(I) Subject to paragraph (2), any report received by the Controller of the result of any tests or
trials which have been carried out in respect of a plant variety which is the subject of an
application for a grant of plant breeders' rights and which may be relevant to his decision
shall be available for inspection by any member of the public at the Office.

(2)  The details of the heriditary sources of a hybrid shall not be available for inspection
unless the holder of rights has consented.

Documents not in English

14.  Where any document submitted to the Controller in connection with the relevant
legislation is in a language other than the English language it shall, unless the Controller
otherwise directs, be accompanied by a complete and adequate translation thereof into the
English language.

Loss or destruction of plant breeders' certificate

15.  Where the Controller is satisfied that a plant breeders' certificate has been lost or
destroyed or cannot for some other good reason be produced he may cause a duplicate thereof to
be delivered to the person entitled to the grant.

Service of documents

16.-(1) Every applicant for the grant of plant breeders’ rights and holder of rights and any of the
other persons concerned in any proceedings under the relevant legislation shall give to the
Controller an address within the European Community (hereinafter referred to as his
"address for service™) which shall be the address at which any notices or other documents
under or in accordance with the relevant legislation may be delivered to, served upon, or
given to him for the purpose of the relevant legislation.



(2)  Any person may give to the Controller in substitution for his address for service another
address within the European Community which shall thereafter be his address for service.

(3)  Subject to paragraph (4), any document or thing required or authorised by or in pursuance
of the relevant legislation to be delivered to, served on or given to the Controller may be
delivered, served or given by being left at the Office or at such other place as the
Controller may have required in writing or sent to the Controller at the Office or at such
place by post in a properly addressed prepaid letter or parcel.

4) Plant material to be delivered to the Controller pursuant to the relevant legislation may,
instead of being sent by post, be sent by other convenient means.

(5)  Any document or thing required or authorised by the relevant legislation to be delivered
to, served on or given to any person other than the Controller may be delivered, served or
given by being delivered to him personally, left for him at his address for service or at his
last known address or sent to him there by post in a properly addressed prepaid letter.

Agency

17.  The Controller shall be entitled to require any holder of rights or applicant for the grant of
plant breeders' rights resident outside the European Community to appoint an agent
within the European Community with authority to act for him in relation to matters which
are the subject of the relevant legislation.

Times for compliance and extensions thereof

18.-(2) If the time for the delivery to or service on the Controller of any document or thing
pursuant to the relevant legislation expires on a day when the Office is not open to the public for
the transaction of business, such time shall be deemed to be extended so as to expire with the
next succeeding day on which the Office is open.

(2)  Where any document or thing is to be delivered, served or given or any act is to be done
within a time prescribed or required by or under the relevant legislation such time may, upon
application made to the Controller by the person required to deliver, serve or give the document
or thing or do the act, be extended by the Controller for such period and upon such terms, if any,
as he thinks fit.

Business after office hours

19.  Any business done, and any document delivered, at the Office under the relevant
legislation on any day after the end of the period fixed for the opening of the Office to the public
for the transaction of business on that day or on any day which the Office is not open to the
public for the transaction of business shall be deemed to have been done or delivered on the next
succeeding day when the Office is open to the public for the transaction of business.

Rectification of errors and irregularities

20.  Any document delivered to, served on or given to the Controller in connection with the
relevant legislation may, with the consent of the Controller after application made to him by the
person by or on whose behalf the said document has been delivered, served or given, be amended
and any irregularity in procedure may be excused or rectified, in either case upon such terms, if



any, as the Controller shall direct and thereupon no proceeding shall be invalidated in
consequence of any error, omission or irregularity so excused or rectified.

Revocation, savings and supplemental provision about names
21.-(I) Subject to paragraph (3), the Regulations mentioned in Schedule 2 are hereby revoked to
the extent specified in the third column of that Schedule.

(2)  Subject to paragraph (3), the Schemes(a) made under section | of the Plant Varieties and
Seeds Act 1964(b) are hereby revoked save insofar as they prescribe classes of plant variety for
the purpose of section 5(7) of that Act (which enables classes of plant varieties to be prescribed
in connection with the use of names likely to deceive or cause confusion).

(3)  The Regulations mentioned in Schedule 2 and the Schemes made under section 1 of the
Plant Varieties and Seeds Act 1964 are saved in their application to the Isle of Man.

4) Regulation 18 of the Plant Breeders' Rights Regulations 1978(c) is saved subject to the
following amendments-

@ in paragraph (1), after the word "propose™ there shall be substituted the words "in
writing";

(b) paragraph (4) shall be omitted; and
(© paragraph (7) shall be omitted.

(5) Regulation 3 of the Plant Breeders' Rights Regulations 1978 is saved in its application to
regulation 18 of those Regulations.

(6) In sections 19 and 20, references to names registered under section 18 shall include names
registered pursuant to regulation 18 of the Plant Breeders' Rights Regulations 1978 as saved by
paragraphs (4) and (5).

Transitional provisions

22.-(1) Subject to paragraph (3), all applications which have been made under the legislation
referred to in paragraph (4) and which have not been concluded at the date these Regulations
come into force shall be treated from then on as having been made under the relevant legislation.

(2)  All proceedings which have been commenced under the legislation referred to in
paragraph (4) and which have not been concluded at the date these Regulations come into force
shall be treated from then on as having been commenced under the relevant legislation.

(3)  Where, before the date on which section 5 (rights in relation to application period) comes
into force, an application has been made for plant breeders' rights which is granted after that date,
that section shall entitle the holder to compensation only for things done after that date.

(4)  The legislation referred to in paragraphs (1) and (2) is-

@) those provisions of the Plant Varieties and Seeds Act 1964 which are repealed by section
52 of the Act; and



(b)  the legislation which is revoked by regulation 21(I) and (2).



SCHEDULE 1 Regulations Article 5, 6 and 7

MATTERS TO BE PUBLISHED IN THE GAZETTE BY THE CONTROLLER AND PERSONS

ENTITLED TO MAKE PRESENTATIONS

PART A

(1)

2)

Receipt of an application for the grant
of plant breeders' rights

(a) the applicant;

(b) any person who has a substantial interest in the decision
to grant or refuse the grant of plant breeders' rights; and

(c) any person who is able to provide evidence which is
material

in the decision to grant or refuse the grant of plant breeders'
rights

PART B
ORI0) @)
1. | Proposed decision preliminary to the (@) the applicant;
determination of an application for the
grant of plant breeders' rights as to the (b) any person who has a substantial interest in the decision
conditions laid down in section 4 to grant or refuse the grant of plant breeders' rights; and
(c) any person who is able to provide evidence which is
material in the decision to grant or refuse the grant of
plant breeders' rights.
2. | Proposed decision to allow or refuse an | (a) the applicant;

application for the grant of plant
breeders' rights

(b) any person who has a substantial interest in the decision
to grant or refuse the grant of plant
breeders' rights;

(c) any person who is able to provide evidence which is
material in the decision to grant or refuse the
grant of plant breeders' rights.




3. | Receipt of an application under section | (a) the applicant;
17(1) (grant of a compulsory licence) or
section 17(9) (extension, limitation
or variation of a compulsory licence) (b) the holder of rights;
(c) any plant breeders' rights licensee*; and
(d) any person whose financial interests are likely to be
affected by the decision.
4. | Proposed decision to refuse an (a) the applicant under section 25(3);
application under section 25(3)(a)
(organisation or person applying to the
Controller for an
opportunity of making representations (b) the holder of rights; and
concerning an application for
the grant of compulsory licence) (c) the applicant for the grant of the compulsory licence.

*See also section 25(3) which allows certain organisations and persons to make representations and be

heard.
ORI ©)
5. | Proposed decision to allow or refuse an | (a) the holder of rights;

application under section 23(1)
(suspension of plant breeders' rights) or
section 23(2) (tennination of suspension
of plant breeders' rights)

(b) the holder of the compulsory licence who applied to the
Controller under section 23(l); and

(c) any person who was a person concerned in relation to
the application for the grant of the compulsory licence
referred

to in the preceding sub-paragraph.

(b) or (c) (to terminate other than on
application to surrender by the holder of
rights)

6. | Proposed decision under section 21(l) (to | (a) the holder of rights;
declare the grant of plant breeders' rights
null and void)
(b) any plant breeders' rights licensee; and
(c) any person whose financial interests are likely to be
affected by the decision.
7. | Proposed decision under section 22(l)(a), | (a) the holder of rights;

(b) any plant breeders' rights licensee; and

(c) any person whose financial interests are likely to be
affected by the decision.




8. | Proposed decision to refuse an (@) the holder of rights;
application under section 22(1)(d) (to
terminate on
application to surrender by the holder of | (b) any plant breeders' rights licensee; and
rights)
(c) any person whose financial interests are likely to be
affected by the decision.
PART C
D 1@
1. Withdrawal of application for the grant of plant breeders' rights.
2. Decisions of the Tribunal
3. Termination of plant breeders' rights following an application to surrender




