F

C/47/18
U P 0v ORIGINAL : anglais
DATE : 28 septembre 2013

UNION INTERNATIONALE POUR LA PROTECTION DES OBTENTIONS VEGETALES

Geneve

CONSEIL

Quarante-septieme session ordinaire
Genéve, 24 octobre 2013

FAITS NOUVEAUX CONCERNANT LE PROJET DE LOI DU GHANA SUR LES OBTENTEURS

Document établi par le Bureau de I'Union

1. Le but du présent document est d'inviter le Conseil a examiner les falts nouveaux concernant le projet
de loi du Ghana sur les obtenteurs (projet de loi) eu égard & sa décision du 1* novembre 2012.

2. A sa quarante-sixiéme session ordinaire, tenue a Genéve le 1* novembre 2012, le Conseil a décidé :

“a) de prendre note de I'analyse contenue dans le document C/46/14 et des modifications ci-aprés
que la délégation du Ghana a proposé d’apporter au projet de loi du Ghana sur les obtenteurs (projet de

loi) :
i) la suppression du terme “finalement” a I'article 15.2);
i) le remplacement des termes “Plant Breeders Advisory Committee” par “Plant Breeders
Technical Committee” a I'article 30; et
iii) la suppression du terme “seed” a I'article 43.9);

“b) de prendre, quant a la conformité du projet de loi avec les dispositions de I'Acte de 1991 de la
Convention internationale pour la protection des obtentions végétales, une décision positive qui permette
au Ghana, une fois que le projet de loi aura été modifi€ comme recommandé dans les paragraphes 10,
18 et 24 du document C/46/14 et dans le sous-paragraphe a) ci-dessus sans aucune modification
additionnelle, qu’il aura été adopté et que la loi sera entrée en vigueur, de déposer son instrument
d’adhésion a I'Acte de 1991; et

“c) d’autoriser le secrétaire général a informer le Gouvernement ghanéen de cette décision”.

(voir le paragraphe 12 du document C/46/19 “Compte rendu”, non souligné dans I'original).

3. Le 4 septembre 2013, le Bureau de [I'Union a recu une lettre de son Excellence
Mme Marietta Brew Appiah-Opong, procureur général et ministre de la justice du Ghana, indiquant que,
durant la premiére lecture du projet de loi par le Parlement ghanéen en juin 2013, des modifications
additionnelles qui ne faisaient pas partie de la décision du Conseil du 1° novembre 2012, avaient été
apportées. Elle indiquait par ailleurs que la deuxiéme lecture par le Parlement était censée avoir lieu en
octobre 2013. La lettre est reproduite a 'annexe | du présent document.
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4, Le Bureau de I'Union a noté que le projet de loi présenté au Parlement en juin 2013 comprenait
les modifications figurant dans la décision du Conseil du 1° novembre 2012 (voir le paragraphe 3
ci-dessus). Les modifications additionnelles apportées au texte pendant la premiére lecture du
projet de loi par le Parlement en juin 2013, qui ne faisaient pas partie de la décision du Conseil du
1% novembre 2012, sont présentées en mode révision a lannexe Il du présent document
(en anglais seulement). Le texte du projet de loi peut étre consulté a Il'adresse suivante :
http://www.upov.int/meetings/en/details.jsp?meeting_id=29623.

5. De l'avis du Bureau de I'Union, les modifications additionnelles, qui ne faisaient pas partie de la
décision du Conseil du 1% novembre 2012, n'ont pas dincidence sur les dispositions de fond de
I'Acte de 1991 de la Convention UPOV.

6. Le Conseil est invité a :

a) prendre note que le projet de loi du
Ghana sur les obtenteurs, qui a été présenté au
Parlement, comprenait les modifications figurant dans
la décision du Conseil du 1* novembre 2012 (voir le
paragraphe 12 du document C/46/19 “Compte rendu”
et le paragraphe 2 ci-dessus);

b) convenir que les modifications
additionnelles telles qu’elles figurent a I'annexe 1l du
présent document n'ont pas d'incidence sur les
dispositions de fond de I'Acte de 1991 de Ila
Convention UPQV, et, sous réserve de cet accord;

C) confirmer la décision sur la conformité du
1% novembre 2012.

[Les annexes suivent]
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Traduction d’'une lettre datée du 4 septembre 2013

adressée par : Son Excellence Mme Marietta Brew Appiah-Opong, Ministre de la justice
de la Républiqgue du Ghana

a: M. Peter Button, secrétaire général adjoint de 'UPOV

Objet : Projet de loi du Ghana sur les obtenteurs de 2013

L'objet de la présente lettre est de faire rapport sur les éléments nouveaux concernant le projet de loi du
Ghana sur les obtenteurs et de demander au Conseil de I'UPOV d’examiner ces éléments nouveaux en lien
avec la décision prise le 1°" novembre 2012.

Je tiens a signaler que, lors de la premiére lecture du projet de loi par le Parlement du Ghana en juin 2013,
des modifications supplémentaires ont été apportées qui ne faisaient pas partie de la décision du Conseil de
I'UPOV du 1* novembre 2012. Selon nous, ces modifications n’ont pas d’incidence sur les dispositions de
fond de I'Acte de 1991 de la Convention UPOV.

La deuxiéme lecture du projet de loi par le Parlement est prévue pour octobre 2013. Je vous serais
reconnaissante de bien vouloir soumettre les modifications apportées au projet de loi au Conseil de 'UPQV,
afin que celui-ci puisse confirmer sa décision du 1* novembre 2012 en ce qui concerne la conformité du
projet de loi du Ghana.

Le texte intégral du projet de loi incorporant les modifications additionnelles est joint en annexe pour plus de

commodité. Je vous remercie de votre coopération et vous prie d'agréer, Monsieur, I'assurance de ma
considération distinguée.

[L'annexe Il suit]
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[In English only / En anglais seulement /
Nur auf Englisch / En Inglés solamente]

EXTRACT FROM THE PLANT BREEDERS' BILL OF GHANA (DRAFT LAW)

(Changes to relevant Sections during the first reading of the Draft Law by the Parliament of Ghana
in June 2013 are presented in revision mode)

A
BILL
ENTITLED

PLANT BREEDERS ACT, 2013

Eligibility for a plant breeder right
8.[...]

(3) Where two or more persons have jointly bred or discovered and developed a variety, they
are beth eligible to apply jointly for a plant breeder right with respect to that variety.

[.]

Presumption of protection

10.[...]
“““. ication-is-made by the successor-in title © “.::."‘.::.‘
shall suppert-the-application-with-proof-ef the suececessor’s-title. Where the application is by an

applicant who is a successor-in-title, the applicant shall support the applicant with the proof of
the successor’s title.

Priority of application

11. (1) An applicant may deelare claim the right of priority of an earlier application that has
been duly filed for the grant of a plant breeder right for the same variety by the applicant or the
predecessor in title of the applicant with a State or intergovernmental organisation which is
party to a treaty to which the Republic is a party.

[.]

Provisional protection of plant breeder rights
15.[...]

(2) For the period of provisional protection, the applicant is deemed to be the holder of a
plant breeder right in relation to any person who during the period has carried out an act which

would require the breeder’s authorisation under section 20;—enece—the—plantbreederrightis
granted.

[.]
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Objection
16.[...]

(2) The objection shall be made in writing and-sapperted-bythe groundsof ebjection:

to the Registrar.

Consideration of objections
17. (1) The Registrar shall within the prescribed period, aetify give notice in writing to the
applicant of the objection to the grant of the plant breeder right.

[.]

(5) Where the applicant maintains the application, the Registrar shall aetify give notice
in writing to the person who objects to the grant of the plant breeder right.

plant-breeding—The Registrar may, on arriving at a decision in sub-clause (8), request the
Minister to appoint a person to advise the Registrar for the purposes of the examination of an
application in relation to the objection, having regard to the expert knowledge of that person in

the area of plant breeding.

Record of entries in register
18. The Registrar shall record in the register, each entry of the
(a) withdrawal or refusal of an application for a plant breeder right, and
(b) decision ef on the nullification or cancellation of the registration of the plant
breeder right.

Protection of varieties of recent creation
19. (1) A variety shall be deemed to be new in accordance with section 4 even where the sale
or disposal of that variety to another person took place in this country within
(a) four years before the application for a plant breeder right; or
(b) six years before the application for a plant breeder right in the case of trees or ef
vines.

(2) Subseetion{H This section applies only to an application for a plant breeder right
that 1s made within one year after the commencement of this Act.

Scope and duration of plant breeder right

Requirement of authorisation of holder of a plant breeder right for specific acts
20. [...]

(6) An essentially derived variety may be obtained ferexample by the selection of a
(a) natural mutant or induced mutant,
(b) somaclonal variant, or
(c) variant individual from a plant of the initial variety, back crossing or
transformation by genetic engineering.
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[..]

Assignment

24. (1) Anappheationfor the grantof 2 A plant breeder right may be assigned or otherwise

transferred to one or more successors in title.

(2) The assignment or transfer shall be
(a) 1n writing; and
(b) signed by the parties concerned.
(3) An assignment or transfer under this section does not affect a right acquired by a
third party unless it is recorded in the register and published in the Gazette or Varieties Bulletin.

Contractual licence

25. (1) The holder of;-erthe-applicantfor; a plant breeder right, may grant to any person, a
licence that relates to any of the rights provided for under this Act.

[.]

Compulsory licence
27.[...]

(4) A person to whom a licence is granted under this section shall pay the holder an
equitable remuneration in the absence of an agreement on the amount.

(5) Where there is no agreement on the amount to be paid for the licence, the

Registrar shall apply to a court of competent jurisdiction to determine

(a) the amount to be paid; and
(b) the method of payment as regards the remuneration,

taking into account the circumstances of each case.

[.]

Registry of varieties
40. (1) There is established by this Act a registry for plant varieties which shall be located at
the Registrar-General’s Department.

(2) The Registry shall be headed by the Re
below the rank of a Principal State Attorney.

[.]

gistrar who shall be assisted by a person not

Register of plant breeder rights
41. (1) There is established by this Act a register of plant breeder rights.
(2) The Registrar shall keep and maintain the register.
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(3) The Registrar shall record in the register the following entries:
(a) applications for the grant of plant breeder rights;
(b) applications for variety denominations;
(c) grants of plant breeder rights;

(d) withdrawals and-appliecationsforthe grant of plant breeder rights;
[...]

Plant Breeders Technical Committee
43. (1) There is established by this Act a technical committee to be known as the Plant
Breeders Technical Committee consisting of the following members appointed by the Minister;
(a) the Registrar who shall be an ex-officio member;
(b) the Director of the Crops Research Institute;
i he Di the Di cC S —— ¢ Agrieulture:
(c) the Director of the Crops Services Directorate of the Ministry responsible for

Agriculture
(d) the Director of Plant Protection and Regulatory Services Directorate of the

Ministry of Agriculture;

(¢) one representative of one of the Faculties of Agriculture in one of the public
universities in Ghana nominated on a rotational basis for a term of three years at
a time by the public universities;

() the Director of the Savannah Agricultural Research Institute; and

(g) one representative from the plant breeding private sector who is engaged in the
industry.

(h) _a person with expertise in intellectual property law not below the rank of a
Principal State Attorney.

(2) The Registrar shall not vote on a matter for decision at a meeting.

New Section

Tenure of office of members of the Technical Committee

(1) A member of the Technical Committee appointed otherwise than by reason of that
member’s office shall, hold office for a period of three years and is eligible for re-

appointment but a member shall be reappointed for one term only.

(2) A member of the Technical Committee who is absent from three consecutive

meetings of the Committee without sufficient cause ceases to be a member of the
Technical Committee.

(3) A member of the Technical Committee may at any time resign from office in
writing addressed to the Minister.

(4) Where a member of the Technical Committee is for sufficient reason, unable to act
as a member, members of the Technical Committee shall inform the Minister who

shall determine whether the inability would result in the declaration of vacancy.

(5) Where there is vacancy

(a) under subsection (3) or (4) or section 44(2),
(b) as a result of a declaration under subsection (5), or
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(c) by reason of the death of a member

the Minister shall appoint a person to fill the vacancy.

New Section

Meetings of the Technical Committee

(1) The Technical Committee shall meet at least once every three months for the

dispatch of business at the times and in places determined by the chairperson in
consultation with the Registrar.

(2) The chairperson shall at the request in writing of not less than one-third of the
membership of the Technical Committee convene an extraordinary meeting of the

Technical Committee at the place and time determined by the chairperson in
consultation with the Registrar.

(3) The quorum at a meeting of the Technical Committee is four.

(4) The chairperson shall preside at meetings of the Technical Committee and in the

absence of the chairperson; a member of the Technical Committee elected by the
members present from among their number shall preside.

(5) Matters before the Technical Committee shall be decided by a majority of the

members present and voting.

(6) The Technical Committee may co-opt a person to attend a Technical Committee

meeting but that person shall not vote on a matter for decision.

Disclosure of interest
44. (1) A member of the Technical Committee who has an interest in a matter for
consideration by the Technical Committee
(a) shall disclose the nature of that interest and the disclosure shall form part of the
record of the consideration of the matter; and

(b) shall recuse himself or herself and shall not participate in the deliberations of
the Technical Committee as regards the matter.

[.]

Plant Breeders Development Fund
46. |...]

(3) For the purposes of achieving the object of the Fund, moneys of the Fund shall be
applied for the following activities:
(a) the-regular publication of information as regards
(1) applications for the grant of plant breeder rights; and
(i) proposed and approved variety denominations;
(b) the maintenance of variety collections for the purposes of examination,
(c) the examination of varieties, and

(d)—the protection-of plant breeder rights:
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(d) the maintenance of the register for the protection of plant breeder rights.

Sources of money for the Fund
47. (1) The fands sources of money for of the Plant Breeders Development Fund include
(a) fees asregard-and charges paid for applications, registration and other relevant
services rendered in pursuance of this Act;
(b) donations, grants and other voluntary contributions;
(c) moneys approved by Parliament; and
(d) any other moneys that are approved by the Minister responsible for Finance.

(2) The Registrar may retat apply a percentage of internally generated funds realised in
the performance of functions for the purposes of this Act.

o i b the Mini ble for I .
(3) The percentage of internally generated funds applied for by the Minister shall be

as approved by Parliament.

Management of the Fund
48. (1) The Fechnical Committee Registrar is responsible for the management and
disbursement of the Fund and is answerable to the Minister.

N VP

(2) The Registrar shall subject to the Financial Administration Act, 2003 (Act 654),
make rules and procedures for the operation and management of the Fund subject to the
approval of the Minister.

(3) Moneys in the Fund shall be paid into a bank account opened by the Registrar for
the purpose of the Fund with the approval of the Centrollerand-Aeccountant-General Minister
responsible for Finance.

(4) The administrative expenses ef-the Fund related to the management of the Fund
shall be charged on the Fund.

Accounts and audit
49. (1) The Feechnical Committee Registrar shall keep books of account and records #
relationte-them in the form approved by the Auditor-General.

(2) The Fechnical Committee Registrar shall submit its accounts to the Auditor-General
for audit within three months after the end of the financial year.

(3) The Auditor-General shall, not later than three months after the receipt of the
accounts, audit the accounts and forward a copy of the audit report to the Minister.

Annual report and other reports

50. (1) The Fechnical Committee Registrar shall within one month after the receipt of the
audit report, submit an annual report to the Minister covering the activities and operations of
the Fund for the year to which the report relates.

(2) The annual report shall include the report of the Auditor-General.
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(3) The Minister shall within one month after the receipt of the annual report submit the
report to Parliament with a—statement any other comments that the Minister considers
necessary.

(4) The Technical Committee Registrar shall also submit to the Minister any other
report which the Minister may require in writing.

Appeal Beard Appeals Board
51. (1) There is established by this Act an Appeal Beard Appeals Board which shall consider
and determine appeals provided under section 53.

(2) The Appeals Board consists of

(a) one expert in legal matters who is the chairperson, and

(b) _four experts qualified in agricultural sciences.

(3) The Minister shall appoint the members of the Appeal Beard Appeals Board.

allewanees-applhyto-a-member-of the Appeal Board-
(4) The provisions of sections 44 and 45 as regards disclosure of interest and allowances
shall apply to a member of the Appeals Board.

hall o decisi I o
(5) The Appeals Board may co-opt an expert to attend its meetings but a co-opted

member shall not vote on a matter for decision at the meeting.

H-(6) The Appeals Board shall have the power to

(a) summon and compel the attendance of witnesses, and
(b) order the production of documents.

8)(7) The Minister may by legislative instrument, make Regulations to govern the
proceedings of the Appeals Board.

9)_(8) The Appeals Board shall record its proceedings an shall submit the record to the
Registrar.

Tenure of office of members of the AppealAppeals Board
52. A—membe he : hall b e
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1) A member of the Appeals Board shall hold office for a period of three years
and is eligible for reappointment for one term only

(2) The quorum at a meeting of the Appeal Board is three including the chairperson.
(3) A member may at any time resign from office in writing addressed to the Minister.

(4) Where a member of the Appeal Appeals Board is, for a sufficient reason, unable to
act as a member, generally or in relation to a particular proceeding, the Minister may appoint
another person to perform the functions of that member or in relation to those proceedings for

a-pertod-of notmere-than six-monthsat-one-time.
(5) A person appointed to-aet-as-memberforaperiod under subsection (4), shall have

during the period of appointment or in relation to the proceedings in question the same powers
as the member in whose place that person is appointed.

Appeal from decision of the Registrar
53. (1) An order or decision of the Registrar is subject to appeal to the AppealBeard
Appeals Board.

(2) A person who is aggrieved by any decision or order made by the Registrar may

appeal to the Appeal Beard-Appeals Board. by submitting to the Appeal Beard-Appeals Board
a notice of appeal within sixty days after the publication or the receipt of the notice of the

decision.

(3) The notice of appeal shall be made in writing and accompanied with the apprepriate
supporting evidence.

(4) The Appeal Beard Appeals Board may conduct investigations if it considers it
necessary to do so and hold a hearing or make a decision based on written submissions.

(5) The Appeals Board may affirm, set aside or vary a decision of the Registar.
(6) The Appeal Beard-Appeals Board shall give the reasons for its decision in writing.

| . l"' .

(7)_The Appeals Board may review a decision made under subsection (6) on an

application by an aggrieved person, if the Appeals Board is of the view that because of new
evidence or developments, the previous decision is inappropriate.

be Aspeal Board vwithin sicbv dave afrer the date of | eation.
(8) An aggrieved person may appeal to the High Court on a point of law against a
decision taken by the Appeals Board within sixty days after the date of its notification

(9) The Appeal Beard-Appeals Board may by way of case stated, refer a question of law
to the High Court for its opinion.
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(10) The decision of the High Court, whether on an appeal or on a case stated is binding

on the Appeal Beard Appeals Board.
[...]
Varieties Bulletin

55. (1) There is established by this Act an official bulletin to be known as the Varieties
Bulletin.

(2) The Registrar shall
(a) keep and maintain the Varieties Bulletin in an accurate form,;

electronic format-
(b) ensure that the Varieties Bulletin is accessible in both the hard and
Electronic copy forms.

(3) The Varieties Bulletin shall be maintained as a secured electronic database.

ded in thi _
(4) the Varieties Bulletin shall contain only matters related to this Act.

Publication of notices and information
56. (1) The Registrar shall publish in the Gazette or Varieties Bulletin the following notices:
(a) applications for plant breeder rights and the respective proposed denominations;

(b) grants of plant breeder rights;

(c) grants of approved denominations;

(d) decisions ef on the nullification or cancellation of plant breeder rights;
(e) withdrawals or refusals of applications for plant breeder rights; and

() and-any other publication required under this Act.

[.]

Civil remedies
57. (1) Where a person is aggrieved by the infringement of a plant breeder right, that person
may bring an action_High Court for

(a) an order of injunction to prevent the commission or continuation of the
commission of the act of infringement or to prohibit the continuation of the
infringement;

(b) the recovery of damages for the infringement;

(c) the forfeiture, seizure or destruction of propagating or harvested material which
has been produced contrary to this Act;

(d) an order requiring the Customs Division of the Ghana Revenue Authority to
detain goods that infringe on the right of a plant breeder imported or ready for
export; and

(¢) any other remedy that the court considers necessary.

(2) Subsection (1) does not preclude an action being brought under any other enactment
for the enforcement of a-persen’s+ight the right of a person.
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Offences
58. A person who wilfully
(a) offers for sale, sells or markets the propagating material of a variety protected in
Ghana;
(b) markets propagating material of a variety protected in Ghana without the
registered variety denomination; or
(c) uses the registered variety denomination of a variety protected in Ghana for
another variety of the same plant species or closely related species likely to cause
confusion
commits an offence and is liable on summary conviction to a ﬁne ef—net—mef%th&n—ﬁve

not less than ﬁve thousand Denaltv units and not more than eight thousand Denaltv units.

[.]

Regulations
60. (1) The Minister may make Regulations

[.]

(i) to govern appeals and the proceedings of the Appeal Beard Appeals Board; and

(/) for any other matter necessary for the effective 1mplementat10n of this Act.

Interpretation
61. In this Act, unless the context otherwise requires,

[.]

“harvested material” means entire plants and parts of plants obtained through the
use of propagating material;

[.]

[End of Annex Il and of document /
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