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1. En una carta fechada el 20 de marzo de 2017, dirigida al Secretario General de la UPQV, la
Sra. Shahrinah Yusof Khan, Registradora Adjunta de la Oficina de la Propiedad Intelectual de Brunei
Darussalam (BrulPO), solicité el examen del decreto sobre la proteccion de las variedades vegetales de 13
de abril de 2015, modificado el 30 de enero de 2016 (en adelante denominado “la Ley”), a los fines de
determinar su conformidad con el Acta de 1991 del Convenio de la UPQOV (en adelante denominada el “Acta
de 1991”). En el Anexo | del presente documento figura la traduccion al espafiol de la carta. En el Anexo Il
figura la Ley en inglés.

ANTECEDENTES

2. En el articulo 34.3) del Acta de 1991 se dispone que “[a]ntes de depositar su instrumento de
adhesion, todo Estado que no sea miembro de la Union o cualquier organizaciéon intergubernamental
solicitara la opinién del Consejo acerca de la conformidad de su legislacion con las disposiciones del
presente Convenio. Si la decision haciendo oficio de opinidn es positiva, podra depositarse el instrumento
de adhesién.”

3. Desde diciembre de 2011, la Oficina de la Unién ha prestado asistencia al Gobierno de Brunei
Darussalam en la elaboracién de legislacion de conformidad con el Acta de 1991. El 9 de agosto de 2012, la
Oficina de la Union recibio de la Sra. Yusof Khan, una copia del “Proyecto de decreto sobre la proteccion de
las variedades vegetales” (un decreto equivale a una ley) junto con una solicitud de observaciones. La
Oficina de la Unién presentd sus observaciones el 27 de septiembre de 2012. Se prestd asimismo
asistencia sobre el procedimiento para convertirse en miembro de la UPOV durante las reuniones de
consulta celebradas en Ginebra los dias 5 y 9 de octubre de 2012 y en Brunei Darussalam el 2 de julio de
2013 y el 25 de febrero de 2017. El 25 de febrero de 2017 se inform6 a la Oficina de la Union de que la Ley
de 2015 habia sido modificada el 30 de enero de 2016 y de que se habia aprobado el Reglamento de
Proteccién de las Obtenciones Vegetales. En esa ocasion, la Sra. Yusof Khan expreso la intencion del
Gobierno de Brunei Darussalam de solicitar el examen de la Ley por el Consejo en 2017.

BASE DE LA PROTECCION DE LAS OBTENCIONES VEGETALES EN BRUNEI DARUSSALAM

4. En Brunei Darussalam, la proteccion de las obtenciones vegetales se rige por el Decreto sobre la
proteccion de las variedades vegetales de 2015, aprobado por Su Majestad el Sultan y Yang Di-Pertuan de
Brunei Darussalam el 13 de abril de 2015 y modificado el 30 de enero de 2016. A continuacion se analiza la
Ley en el orden en que figuran las disposiciones fundamentales del Acta de 1991.

Articulo 1 del Acta de 1991: Definiciones

5. Las definiciones de obtentor y variedad que constan en el articulo 2 de la Ley se corresponden con
las definiciones del articulo 1.iv) y 1.vi), respectivamente, del Acta de 1991.
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Articulo 2 del Acta de 1991: Obligacién fundamental de las Partes Contratantes

6. En el articulo 1.2) de la Ley se establece que “El titulo largo de la Ley es ‘Decreto para proteger las

variedades vegetales y sobre los asuntos relacionados y accesorio al respecto’™, en concordancia con la
obligacion fundamental prevista en el articulo 2 del Acta de 1991.

Articulo 3 del Acta de 1991: Géneros y especies que deben protegerse

7. En el articulo 4 de la Ley se establece que “[e]ste Decreto se aplicara a todos los géneros y
especies vegetales”, de conformidad con las disposiciones del articulo 3.2)ii) del Acta de 1991.

Articulo 4 del Acta de 1991: Trato nacional

8. En relacion con el obtentor y la presentacién de solicitudes, la Ley no establece restricciones
respecto de la nacionalidad, el lugar de residencia de las personas naturales ni el lugar de la sede de las
personas juridicas. La Ley esta en conformidad con los requisitos del articulo 4 del Acta de 1991.

Articulos 5 a9 del Acta de 1991: Condiciones de la proteccidén, novedad, distincion, homogeneidad y
estabilidad

9. En el articulo 21 de la Ley se establecen las condiciones de la proteccion, de conformidad con las
disposiciones de los articulos 5 a 9 del Acta de 1991.

10. En el articulo 21.2) y 3) se establecen disposiciones relativas a la excepcion facultativa del
articulo 6.2), “Variedades de reciente creacion”, del Acta de 1991, en los términos siguientes:

“2) Cuando, de conformidad con el articulo 4, el presente Decreto se aplique a un género o a una especie
vegetal a la que no se aplicase anteriormente, se considerara que las variedades pertenecientes a ese
género o especie vegetal satisfacen la condicion de novedad definida en el parrafo 1), incluso si la venta o
la entrega a otra persona por el obtentor o con su consentimiento, a los fines de la explotacién de la
variedad, hubiese tenido lugar en Brunei Darussalam dentro de un plazo de cuatro afios antes de la fecha
de presentacion o, en el caso de los arboles y las vides, dentro de un plazo de seis afios antes de esa
fecha.

“3) El parrafo 2) solo se aplicara a una solicitud de concesion de proteccion presentada dentro del plazo
de un afo después de que este Decreto se aplique al género o la especie vegetal.”

Articulo 10 del Acta de 1991: Presentacién de solicitudes

11. En el articulo 13 de la Ley se establecen disposiciones relativas a la presentacion de solicitudes. En
la Ley no parece haber disposiciones que entren en conflicto con el articulo 10 del Acta de 1991.

Articulo 11 del Acta de 1991: Derecho de prioridad

12. En el articulo 14 de la Ley se establecen disposiciones sobre el derecho de prioridad que estan en
conformidad con las disposiciones del articulo 11 del Acta de 1991.

Articulo 12 del Acta de 1991: Examen de la solicitud

13. En los articulos 17 y 17A de la Ley se establecen disposiciones sobre el examen de la solicitud que
estan en conformidad con lo dispuesto en el articulo 12 del Acta de 1991.

Articulo 13 del Acta de 1991: Proteccién provisional

14. En el articulo 19 de la Ley se establecen disposiciones sobre la proteccion provisional que estan en
conformidad con las disposiciones del articulo 13 del Acta de 1991.
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Articulo 14 del Acta de 1991: Alcance del derecho de obtentor

15. En los articulos 27 y 28 de la Ley se establecen disposiciones sobre el alcance del derecho de
obtentor que estan en conformidad con las disposiciones del articulo 14 del Acta de 1991.

16. En la Ley no figuran los ejemplos relativos al modo en que podran obtenerse las variedades
esencialmente derivadas (véase el articulo 14.5)c) del Acta de 1991).

Articulo 15 del Acta de 1991: Excepciones al derecho de obtentor

17. En el articulo 30.1) de la Ley se establecen disposiciones relativas a las excepciones obligatorias al
derecho de obtentor que estan en conformidad con las disposiciones del articulo 15.1) del Acta de 1991.

18. En el articulo 30.2) de la Ley se establecen las siguientes disposiciones sobre la excepcion
facultativa prevista en el articulo 15.2) del Acta de 1991:

“2) No constituye una infraccion de la concesién de proteccidon que una persona dedicada a actividades
agricolas utilice, a fines de reproduccién o de multiplicacion, dentro de limites razonables y a reserva de la
salvaguardia de los intereses legitimos del titular de los derechos, en su propia explotacion, el producto de
la cosecha que haya obtenido por el cultivo, en su propia explotacién, de la variedad protegida o de una
variedad cubierta por los parrafos a) y b) del articulo 28.1) en los casos siguientes:

a) si se ha establecido, a los efectos de este articulo, que el género o la especie vegetal a que
pertenece la variedad protegida esta exento de los derechos de un titular; y

b) si el uso de material de reproduccion o multiplicacion se ajusta a los limites razonables
prescritos y a los medios prescritos para salvaguardar los intereses legitimos del titular de los derechos.”

Articulo 16 del Acta de 1991: Agotamiento del derecho del obtentor

19. En el articulo 31 de la Ley se establecen disposiciones relativas al agotamiento del derecho de
obtentor que estan en conformidad con las disposiciones del articulo 16 del Acta de 1991.

Articulo 17 del Acta de 1991: Limitacién del ejercicio del derecho de obtentor

20. En el articulo 33 se establecen disposiciones sobre la limitacion del ejercicio del derecho de obtentor
que estan en conformidad con las disposiciones del articulo 17 del Acta de 1991.

Articulo 18 del Acta de 1991: Reglamentaciéon econémica

21. No parece haber en la Ley disposicion alguna que sea incompatible con el articulo 18 del Acta
de 1991.

Articulo 19 del Acta de 1991: Duracién del derecho de obtentor

22. En el articulo 23 de la Ley se establecen disposiciones sobre la duracion del derecho de obtentor
que estan en conformidad con lo dispuesto en el articulo 19 del Acta de 1991.

Articulo 20 del Acta de 1991: Denominacién de la variedad

23. En los articulos 35, 36 y 37 de la Ley se establecen disposiciones sobre la denominacion de las
variedades que estan en conformidad con lo dispuesto en el articulo 20 del Acta de 1991.

Articulo 21 del Acta de 1991: Nulidad del derecho de obtentor

24. En el articulo 24 de la Ley se establecen disposiciones sobre la nulidad del derecho de obtentor que
estan en conformidad con las disposiciones del articulo 21 del Acta de 1991.
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Articulo 22 del Acta de 1991: Caducidad del derecho de obtentor

25. En el articulo 25 de la Ley se establecen disposiciones sobre la caducidad del derecho de obtentor
que estan en conformidad con las disposiciones del articulo 22 del Acta de 1991.

Articulo 30 del Acta de 1991: Aplicacion del Convenio

26. En lo que respecta a la obligacion de “prever los recursos legales apropiados que permitan defender
eficazmente los derechos de obtentor” (articulo 30.1)i) del Acta de 1991), en el articulo 29, los articulos 44 a
59 y el articulo 65 de la Ley se disponen medidas civiles, aduaneras y penales para la observancia de los
derechos de obtentor.

27. En lo que respecta a la obligacion estipulada en el articulo 30.1)ii) del Acta de 1991, en el
articulo 20.1) de la Ley se dispone lo siguiente:

“(1) El Registrador:

a) concedera la proteccion a todas las solicitudes que reunan las condiciones para la concesién
de proteccion, salvo en el caso de que una solicitud haya sido retirada o haya caducado en virtud del
articulo 18;y

b) denegara la proteccion a todas las solicitudes que no reunan las condiciones para la

concesion de proteccion.”

28. El articulo 13.6)a) y el articulo 15 de la Ley se ajustan a la obligacion de publicar informacion relativa
a las solicitudes de derecho de obtentor y a los titulos concedidos, asi como a las denominaciones
propuestas y aprobadas, segun se exige en el articulo 30.1)iii) del Acta de 1991.

Conclusién general

29. En opinién de la Oficina de la Unidn, la Ley recoge las disposiciones sustantivas del Acta de 1991.
A la luz de lo antedicho, Brunei Darussalam esta en condiciones de “dar efecto” a las disposiciones del Acta
de 1991, como se estipula en su articulo 30.2).

30. Se invita al Consejo a:

a) tomar nota del anélisis expuesto en el
presente documento;

b) tomar una decision favorable acerca de
la conformidad del Decreto de Protecciéon de las
Obtenciones Vegetales de Brunei Darussalam con las
disposiciones del Acta de 1991 del Convenio
Internacional para la Proteccién de las Obtenciones
Vegetales que permite a Brunei Darussalam depositar
su instrumento de adhesion al Acta de 1991; y

c) autorizar al Secretario General a informar
de dicha decision al Gobierno de Brunei Darussalam.

[Siguen los Anexos]
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ANEXO |

Traduccién por la Oficina de la Unién de una carta con fecha 20 de marzo de 2017

Enviada por:  Shahrinah Yusof Khan (Sra.)
Registradora Adjunta

Destinatario: ~ Sr. Francis Gurry
Secretario General
Union Internacional para la Proteccion de las Obtenciones Vegetales (UPOV)
34, chemin des Colombettes
1211 Ginebra 20
Suiza

Ref.:  BrulPO- BrulPO-0002002

Estimado Secretario General, Sr. Gurry:

Me complace informarle de que el 13 de abril de 2015 Su Majestad el Sultan y Yang Di-Pertuan de Brunei
Darussalam dio su consentimiento para la adopcion del Decreto de 2015 sobre la Protecciéon de las
Variedades Vegetales.

Brunei Darussalam tiene previsto adherirse al Convenio Internacional para la Proteccion de las Obtenciones
Vegetales de 2 de diciembre de 1961, revisado en Ginebra el 10 de noviembre de 1972, el 23 de octubre
de 1978 y el 19 de marzo de 1991 (Convenio de la UPQV).

De conformidad con las disposiciones del Articulo 34.3) del Convenio de la UPOV, agradeceria que el
Consejo de la UPOV examine la conformidad del Decreto de 2015 sobre la Proteccion de las Variedades
Vegetales de Brunei Darussalam con las disposiciones del Convenio de la UPOV.

Atentamente,

(Firmada)

[Sigue el Anexo 1]
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ANNEX Il / ANNEXE Il / ANLAGE Il / ANEXO I
[in English only / en anglais seulement / nur auf Englisch / solamente en inglés]

CONSTITUTION OF BRUNEI DARUSSALAM
(Order made under Article 83(3))

PLANT VARIETIES PROTECTION ORDER, 2015

ARRANGEMENT OF SECTIONS

Section
PART I
PRELIMINARY
1. Citation and commencement and long title.
2. Interpretation.
3. Order to bind Government.
4. Application.
PART 11
ADMINISTRATION

Registrar of Plant Varieties and other officers.
Delegation by Registrar.

Registry of Plant Varieties.

Seal of Registry.

L ® 2 0

Powers of Registrar.
10.  Disobedience to summons an offence.
11.  Refusal to give evidence an offence.

12.  Costs awarded by Registrar.



13.
14.
15.
16.
17.
18.
19.

20.
21.
22,
23.
24.
25.
26.

27.
28.
29.
30.
31.
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PART III
APPLICATION FOR GRANT OF PROTECTION

Application for grant of protection.

Priority resulting from foreign application.
Publication.

Objections to denomination and grant of protection.
Examination of plant variety.

Withdrawal or lapse of application.

Provisional protection.

PART IV
GRANT AND REVOCATION OF PROTECTION

Making of grant of protection.

Conditions for grant of protection.

Varieties bred or discovered and developed by 2 or more persons independently.

Term of grant of protection.
Grounds of invalidity of grant of protection.
Cancellation of grant of protection.

Renunciation of grantee’s right.

PART V

SCOPE AND NATURE OF GRANT OF PROTECTION

Scope and nature of grant of protection.

Essentially derived and certain other plant varieties.
Infringement of grant of protection.

Exceptions to infringement of grant of protection.

Exhaustion of grant of protection.



32.
33.

34.

3s.
36.
37.

38.
39.
40.
41.
42.

43.
44.
45.
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PART VI

AUTHORISATION AND COMPULSORY LICENCES

Rights under authorisation.

Compulsory licences.

PART VII
NOTICE OF PROTECTION

Notice of protection.

PART VIII
DENOMINATION

Approval and registration of denomination.
Use of denomination.

Invalidation of registration of denomination.

PART IX
REGISTER OF PLANT VARIETIES

Register to be maintained.

Inspection of and extract from register.
Rectification of register.

Changes reflected in register.

Registration to be prima facie evidence of validity.

PART X
OFFENCES

Falsification of register.
Falsely representing plant variety as protected variety.

Misuse of denomination.



46.
47.
48.
49.
50.
51.
52.
53.
54.
Ss.
56.
57.
58.
59.

60.
61.
62.
63.
64.
65.
66.
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PART XI
ASSISTANCE BY BORDER AUTHORITIES

Interpretation of this Part.

Restriction of importation of infringing goods.
Security for liability or expense of seizure.
Secure storage of seized goods.

Notice of seizure.

Inspection, release, etc of seized goods.
Forfeiture of seized goods by consent.
Compulsory release of seized goods to importer.
Compensation for failure to take action.

Actions for infringement of grant of protection.
Retention of control of seized goods.

Disposal of seized goods ordered to be forfeited.
Insufficient security.

Detention and examination of goods.

PART XII
GENERAL

Registrar not liable in respect of official acts.
Right of appeal.

Forms and directions of Registrar.

Fees.

Composition of offences.

Jurisdiction of Court.

Rules.
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CONSTITUTION OF BRUNEI DARUSSALAM
(Order made under Article 83(3))

PLANT VARIETIES PROTECTION ORDER, 2015
In exercise of the power conferred by Article 83(3) of the Constitution of Brunei
Darussalam, His Majesty the Sultan and Yang Di-Pertuan hereby makes the following

Order —

PART 1
PRELIMINARY

Citation and commencement and long title.
1. ) This Order may be cited as the Plant Varieties Protection Order, 2015 and shall
commence on a date to be appointed by the Minister, with the approval of His Majesty the Sultan

and Yang Di-Pertuan, by notification in the Gazette.

(2)  The long title of the Order is “An Order to protect plant varieties and for any matters

connected and incidental herewith”.

Interpretation.

2. In this Order, unless the context otherwise requires —

“applicant”, in relation to any application, means the person by whom or on whose behalf

the application is made;

“application” means an application for a grant of protection;

“breeder”, in relation to any plant variety, means —
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(a) subject to paragraph (b), a person who bred, or discovered and developed, the
plant variety;

(b) if the plant variety was bred, or discovered and developed, by a person in the
course of performing his duties or functions as an employee of another
person, that other person; or

(c) the successor in title to the person in paragraph (a) or (b), as the case may be;

“Convention” means the international agreement called the International Convention for the

Protection of New Varieties of Plants of 2nd December 1961, as revised or amended from

time to time;

“Court” means the High Court;

“denomination” means the distinguishing name or identification for a plant variety;

“grant of protection” means a grant of protection made by the Registrar under section 20;

“grantee” means the holder of a grant of protection;

“Minister” means the Minister responsible for plant varieties;

“plant” includes all fungi and algae but does not include bacteria, bacteroids, mycoplasmas,

viruses, viroids and bacteriophages;

“procedural representative”, in relation to any plant variety, means a person who is resident
or has an office in Brunei Darussalam and who is appointed by the breeder of that variety to
act on his behalf in respect of the making of any application for, or any proceedings relating

to, a grant of protection for that variety;

“propagating material”, in relation to a plant of a particular plant variety, means any part or
product from which, whether alone or in combination with other parts or products of that

plant, another plant with the same characteristics can be produced;
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“propagation”, in relation to a plant or any of its components, means the growth, culture or

multiplication of that plant or component;

“protected variety” means a plant variety in respect of which complies with the conditions of

protection by virtue of sections 21 and 35;

“register” means the register of plant varieties maintained under section 38;

“Registrar” means the Registrar of Plant Varieties referred to in section 5;

“Registry” means the Registry of Plant Varieties referred to in section 7,

“term”, in relation to a grant of protection, means the term of the grant of protection under

section 23;

“UPOV member” means a state or an intergovernmental party to the Convention which is a
member of the International Union for the Protection of New Varieties of Plants constituted

pursuant to the Convention;

“variety” means a plant grouping within single botanical taxon of the lowest known rank,
which grouping, irrespective of whether the conditions for the grant of breeder’s right are
fully met, can be —
(a) defined by the expression of the characteristics resulting from a given
genotype or combination of genotypes;
(b) distinguished from any other plant grouping by the expression of at least one
said characteristics; and
(c) considered as a unit with regard to its suitability for being propagated

unchanged.
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Order to bind Government.
3. This Order shall bind the Government but nothing in this Order shall render the Government

liable to be prosecuted for an offence.

Application.
4. This Order shall apply to all plant genera and species.

PART II
ADMINISTRATION

Registrar of Plant Varieties and other officers.
5. ) There shall be a Registrar of Plant Varieties who shall have the chief control of the

Registry of Plant Varieties.

(2)  There shall be one or more Deputy Registrars of Plant Varieties who shall, subject to
the control of the Registrar, have all the powers and functions of the Registrar under this Order,

other than the powers of the Registrar under section 6.

(3)  There shall be one or more Assistant Registrars of Plant Varieties.

(4)  The Registrar and all the other officers under this section shall be appointed by His
Majesty the Sultan and Yang Di-Pertuan.

Delegation by Registrar.

6. 1) The Registrar may, in relation to a particular matter or class of matters, by writing
under his hand, delegate all or any of his powers or functions under this Order (except this power of
delegation) to an Assistant Registrar of Plant Varieties so that the delegated powers and functions
may be exercised by the delegate with respect to the matter or class of matters specified in the

instrument of delegation.

(2) A delegation under this section is revocable at will and no delegation shall prevent

the exercise of a power or function by the Registrar or by any Deputy Registrar of Plant Varieties.
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Registry of Plant Varieties.
7. For the purposes of this Order, there shall be an office which shall be known as the Registry

of Plant Varieties.

Seal of Registry.
8. There shall be a seal of the Registry and impressions of the seal shall be judicially noticed.

Powers of Registrar.
9. The Registrar may, for the purposes of this Order —
(a) summon witnesses;
(b)  receive evidence on oath, whether orally or otherwise; and

(c) require the production of documents or articles.

Disobedience to summons an offence.
10. (1) A person who has been summoned to appear as a witness before the Registrar shall

not, without lawful excuse, fail to appear in obedience to the summons.

(2) A person who has been required by the Registrar to produce a document or article

shall not, without lawful excuse, fail to produce the document or article.

(3)  Any person who contravenes subsection (1) or (2) is guilty of an offence and liable
on conviction to a fine not exceeding $2,000, imprisonment for a term not exceeding 3 months or

both.

Refusal to give evidence an offence.
11. (1) A person who appears before the Registrar shall not, without lawful excuse, refuse to
be sworn or to make an affirmation, or to produce documents or articles, or to answer questions,

which he is lawfully required to produce or answer.

(2)  Any person who contravenes subsection (1) is guilty of an offence and liable on

conviction to a fine not exceeding $2,000, imprisonment for a term not exceeding 3 months or both.

Costs awarded by Registrar.
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12. (1) The Registrar may award costs in respect of the matters, and in the amounts provided

for in rules made under this Order, against any party to proceedings brought before him.

(2)  The rules may provide for the taxation of the costs, or any part of the costs, by the

Registrar.

(3) A party desirous to obtain costs or to have the costs taxed must apply to the Registrar

in accordance with the rules.

(4)  If aparty is ordered to pay the costs of another party, the costs may be recovered in a
court of competent jurisdiction as a debt due by the first party to the other party.

PART III
APPLICATION FOR GRANT OF PROTECTION

Application for grant of protection.
13. (1) An application for a grant of protection for a plant variety shall be made by the

breeder of that plant variety in the prescribed manner to the Registrar.

(2)  The application shall contain or be accompanied by the following —

(a) a description of the plant variety;

(b)  the proposed denomination, or a breeder’s reference, for the plant variety
which qualifies for approval and registration under section 35;

(c) an address for service in relation to that application, being an address within
Brunei Darussalam; and

(d) if a right of priority is claimed under section 14, full particulars of the

relevant priority application must be lodged within 3 months from the filing date.

(3)  The application shall be accompanied by an application fee and such other fees as

may be prescribed.

(4)  An application that complies with subsections (1), (2) and (3) at the time it is
received at the Registry shall, for the purposes of this Order, be deemed to be made at that time.
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(5)  An application that does not comply with subsection (1), (2) or (3) at the time it is
received shall nevertheless be deemed to be made at that time if it is rectified within such time and

in such manner as the Registrar may specify.

(6) The Registrar shall, if satisfied that an application complies with subsections (1), (2)
and (3) —
(a)  publish the application and the proposed denomination for the plant variety in
the prescribed manner; and

(b)  notify the applicant of the publication.

Priority resulting from foreign application.
14. (1) If-

(a)  the breeder of a plant variety has made an application in any UPOV member
other than Brunei Darussalam (referred to in this section as the foreign application) for the
equivalent of a grant of protection; and

(b)  within 12 months after —

6)) the date on which the foreign application was made; or
(i1) where more than one foreign application has been made (whether in
one UPOV member or more than one UPOV member), the date the
earliest foreign application was made,
the breeder makes an application for the grant of protection in respect of the plant variety in
Brunei Darussalam,
the breeder may, when making the application under this Order, claim a right of priority and
sections 21 and 22 shall apply to the application for a grant of protection in Brunei Darussalam as if

it had been made on the date the foreign application (or the earliest foreign application) was made.

(2)  The breeder shall, within the period of not less than 3 months after making the claim
of a right of priority under subsection (1), submit to the Registrar a copy of any document
constituting the foreign application, which must be certified as correct by the authority in the UPOV

member to which the foreign application was made.

3) The breeder shall be allowed —

(a)  aperiod of 2 years after the expiration of the period referred to in subsection

(1)(b); or
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(b)  where the foreign application (or the earliest foreign application) is rejected
or withdrawn, a period to be determined by the Registrar after such rejection or withdrawal,
in which to furnish any necessary information, document or material required for the purpose of the

examination as may be prescribed by rules made under section 66.

Publication.
15.  The Registrar shall publish the following information in the prescribed manner at regular
intervals —
(a) applications for grant of protection;
(b)  proposed and registered denominations;
(c) withdrawals of applications for grant of protection;
(d)  rejections of applications for grant of protection;
(e) grants of protection made;
) any change in the breeder or procedural representative in respect of a plant variety;
(g) lapses of grants of protection;
(h) licences in relation to grants of protection, where applicable;

(i) any other matters which the Registrar thinks fit.

Objections to denomination and grant of protection.
16. (1) Any person may, within the prescribed period after the publication of a

denomination, by notice in writing to the Registrar, object to the approval of that denomination.

(2)  Any person may, within the prescribed period after the publication of an application
for a grant of protection for a plant variety, by notice in writing to the Registrar, object to the
making of a grant in respect of that plant variety on the ground that the plant variety is not new

within the meaning of section 21.

(3)  The Minister may, with approval of His Majesty the Sultan and Yang Di-Pertuan,

make rules to provide for objection proceedings and for matters relating thereto.

(4)  If a person who neither resides nor carries on business in Brunei Darussalam makes
an objection under this section, the Registrar may require the person to give security for the costs of

the proceedings and may, if security is not given, dismiss the proceedings.



C/5117
Annex Il / Annexe Il / Anlage Il / Anexo Il
page 13 / Seite 13 / pagina 13

Examination of plant variety.
17. (1) The Registrar may, by rules prescribed under section 66, for the purpose of
examining the plant variety, require the applicant, within the prescribed period after making an

application to provide all necessary information, documents or material.

(2)  In the course of the examination the Registrar may —
(a) cause —
6)) the growing of the variety;
(i1) the carrying out of other necessary tests; or
(b)  take into account the results of growing tests or other trials which have

already been carried out.

(3)  Any decision to grant a protection shall require an examination for compliance with

the conditions under section 21.

Withdrawal or lapse of application.
18. (1) Any application may be withdrawn by the applicant at any time before a grant of

protection is made in respect of it.

(2)  The withdrawal of an application shall not affect the liability of the applicant for any
fees that may have become payable up to the date of that withdrawal.

3) Subject to section 17(2)(h), where any information, document or material required to
be given to the Registrar or a prescribed examination authority under the provisions of this Order is
not supplied within the period stated in the written notice issued by the Registrar or the local
prescribed examination authority, as the case may be, requiring such information, document or

material, the application concerned shall lapse upon the expiration of that period.

Provisional protection.

19.  Where a grant of protection for a plant variety has been made under section 20, the grantee
shall have the right to take proceedings against any person who, during the period between the
application for the grant of protection under section 13 and the grant of that protection has carried

out acts which, once the right is granted requires the grantee’s authorisation in respect of the
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protected variety under this Order as if the grant of protection had been made on the date of the

publication application.

PART IV
GRANT AND REVOCATION OF PROTECTION

Making of grant of protection.
20. (D) The Registrar shall —
(a) except where an application has been withdrawn or has lapsed under section
18, make a grant of protection in respect of every application that is eligible for the making
of a grant of protection; and
()  decline to make a grant of protection in respect of every application that is not

eligible for the making of a grant of protection.

(2)  An application shall be treated as being eligible for the making of a grant of
protection if, and only if —
(a)  the applicant has complied with sections 13 and 17, as the case may be; and
(b)  the Registrar —
(1) has approved, for the plant variety in respect of which the application
was made, the denomination proposed by the applicant under section
35;
(i1) is satisfied that the applicant is the breeder of that plant variety; and
(iii) s satisfied that that plant variety is new, distinct, stable and uniform

within the meaning of section 21.

Conditions for grant of protection.
21. (1) For the purpose of sections 16(2), 20(2)(b)(iii) and 24(2)(a) —

(a)  aplant variety is new if harvested or propagating material of the plant variety
has not been sold or otherwise disposed of to another person, by or with the consent of the
breeder for the purposes of exploitation of the plant variety —

(1) within Brunei Darussalam, earlier than 12 months before the date the

application is made; and
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(i1) outside Brunei Darussalam, earlier than 6 years before that date in the
case of trees or vines, or earlier than 4 years before that date in any
other case;

(b)  a plant variety is distinct if it is clearly distinguishable from any other plant
variety whose existence is a matter of common knowledge at the time of the making of the
application;

(c) a plant variety is stable if its relevant characteristics remain unchanged after
repeated propagation or, in the case of a particular cycle of propagation, at the end of each
cycle; and

(d) a plant variety is uniform if, subject to the variation that may be expected
from the particular features of its propagation, it is sufficiently uniform in its relevant

characteristics.

(2)  Where, according to section 4, this Order applies to a plant genus or species to which
it did not previously apply, varieties belonging to such plant genus or species shall be deemed to
satisfy the condition of novelty in subsection (1) even where the sale or disposal of to another
person by or within the consent of the breeder for the purposes of exploitation of the plant variety
took place in Brunei Darussalam within 4 years before the filing date or, in the case of trees or of

vines, within 6 years before the said date.

(3)  Subsection (2), shall only apply to an application for a grant of protection filed

within one year, after this Order applies to the plant genus or species.

(4)  For the purposes of subsection (1)(a), where, in order to increase the stock of a plant
variety or for any testing of a plant variety, the breeder of the plant variety makes any arrangement
under which —

(a)  propagating material of that plant variety is to be sold to or used by some
other person; and
(b)  any unused portion of that propagating material, and all the material of any
type produced from that propagating material, is —
(1) to be sold to the breeder by that other person; or
(i1) otherwise to become the property of the breeder,

no account shall be taken of any sale or disposal under that arrangement.
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(5)  For the purposes of subsection (1)(a), a plant variety does not cease to be new by
virtue only of the sale or disposal at any time of —
(a)  material that is not propagating material or harvested material; or
(b)  propagating material if sold or disposed of as a by-product or a surplus
product of the creation of that plant variety, provided that —
)] the material is sold or disposed of without variety identification for
purposes of consumption; and
(i1) having been produced during the breeding, increase of stock, test, or
trial of that plant variety, the material is not or no longer required for

any of those activities.

(6)  For the purpose of subsection (1)(b), in particular, the making of an application in
any country or territory for —
(a)  the grant of protection in respect of a plant variety; or
(b)  the entering of a plant variety in an official register of plant varieties,
shall be deemed to render that plant variety a matter of common knowledge from the date of
application, provided that the application leads to the grant of protection in respect of that plant
variety or to the entering of that plant variety in the official register of plant varieties, as the case

may be.

Varieties bred or discovered and developed by 2 or more persons independently.
22. Where -
(a)  before a grant of protection has been made in respect of any plant variety, 2 or more
applications in respect of that plant variety have been made;
(b)  the Registrar is satisfied that the applicants concerned are persons who bred, or
discovered and developed, that plant variety independently, or are successors of such persons; and
(c) the Registrar is satisfied that each of those applicants would be entitled to a grant of
protection in respect of that plant variety,

the Registrar shall make a grant of protection to the applicant whose application was made first.

Term of grant of protection.
23. (1) The Registrar shall endorse on every grant of protection the date of the grant of

protection.
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(2)  Subject to sections 24 and 25, the term of a grant of protection shall be a period of 25

years from the date of the grant of protection.

(3)  The grantee shall during the term of the grant of protection pay an annual fee of a
prescribed amount and furnish such information as the Registrar may require in the prescribed

manner and within the prescribed period.

Grounds of invalidity of grant of protection.
24. (1) An application for a declaration of invalidity of any grant of protection on any

ground referred to in subsection (2) may be made by any person to the Court.

(2) A grant of protection shall be declared invalid if the Court is satisfied that —

(a)  the plant variety concerned was not new or distinct within the meaning of
section 21 at the time of the grant of the protection;

(b)  where the grant of protection was essentially based upon information and
documents furnished by the breeder, the plant variety was not, at the time the grant of
protection was made, stable or uniform within the meaning of section 21(1)(c) or (d),
respectively; or

(c) the grant of protection has been made to a person who is not entitled to it,

unless it is transferred to the person who is so entitled.

(3)  The Registrar shall remove from the register any grant of protection which has been

declared invalid by the Court under this section.

Cancellation of grant of protection.
25. (1) An application for cancellation of any grant of protection may be made by any
person —

(@)  to the Registrar, on any ground referred to in subsection (2); or

(b)  to the Court, on the ground referred to in subsection (3).

(2) A grant of protection shall be cancelled by the Registrar at any time during its term

in the event that —
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(a)  the grantee, after having been requested by the Registrar to provide such
information, documents or material as the Registrar thinks fit for verifying the maintenance
of the plant variety, failed to do so within the period specified by the Registrar;

(b)  in any particular year, the annual fee required under section 23(3) to be paid,
has not been paid within the prescribed period; or

(¢)  the denomination is cancelled after the grant of the protection and the grantee,
after having been requested by the Registrar to propose another suitable denomination,

failed to do so within the prescribed period.

(3) A grant of protection shall be cancelled by the Court at any time during its term in
the event that it is established that the plant variety is no longer stable or uniform within the

meaning of section 21(1)(c) or (d), respectively.

(4)  The Registrar shall remove from the register any grant of protection which has been

cancelled under this section.

Renunciation of grantee’s right.

26. (1) A grantee may, in writing to the Registrar, renounce his grant of protection.

(2)  The Registrar shall remove from the register any grant of protection which has been

renounced under subsection (1).

PART V
SCOPE AND NATURE OF GRANT OF PROTECTION

Scope and nature of grant of protection.
27. (1) Subject to sections 30 and 31, a grantee in respect of any protected variety shall be
entitled to prevent a person from doing any of the following acts in respect of the propagating
material of the protected variety without the authorisation, by way of a licence or otherwise, of the
grantee —

(@)  production or reproduction (multiplication);

(b)  conditioning for the purpose of propagation;

(c) offering for sale;

(d)  selling or other forms of marketing;
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(e) exporting;
) importing;
(g)  stocking for any of the purposes specified in paragraphs (a) to (f).

(2)  The grantee may give his authorisation subject to conditions and limitations.

(3) A grant of protection is personal property and may be assigned or transmitted in the

same way as other personal property.

(4)  An assignment of a grant of protection under subsection (3) is not effective unless it

is in writing and signed by or on behalf of the assignor.

(5)  Subject to subsection (6), a licence granted by a grantee in respect of any protected
variety is binding on every successor in title to the grantee’s interest —

(a)  except any person who, in good faith and without any notice (actual or
constructive) of the licence, has given valuable consideration for the interest in the grant of
protection; or

(b)  unless the licence provides otherwise,

and any reference in this Order to doing anything with, or without, the consent of the grantee shall

be construed accordingly.

(6)  Every person shall be deemed to have notice of a licence if the prescribed particulars

of the grant of the licence are entered in the register under section 41.

(7)  Subject to sections 30 and 31, the rights of a grantee under subsection (1) shall also
apply to harvested material, including entire plants and parts of plants, obtained through the
unauthorised use of propagating material of the protected variety unless the grantee has had

reasonable opportunity, to exercise his rights in relation to the propagating material.

Essentially derived and certain other plant varieties.
28. (1) Where a grant of protection is made under section 20, that grant of protection shall

also extend to and the provisions of section 27 shall apply in relation to —
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(a)  any plant variety which is essentially derived from the plant variety in respect
of which the grant of protection was made (referred to in this section as the protected plant
variety);

(b)  any plant variety which is not clearly distinguishable in accordance with
section 21(1)(b) from the protected plant variety; and

(c) any plant variety the production of which requires the repeated use of the

protected plant variety.

(2)  For the purposes of this section, a plant variety shall be treated as being essentially
derived from another variety (“the initial variety”) if —

(a) it is predominantly derived from the initial plant variety or from a plant
variety that is itself predominantly derived from the initial plant variety, while retaining the
expression of the essential characteristics that result from the genotype or combination of
genotypes of the initial variety;

(b) itis clearly distinguishable from the initial plant variety; and

(c) except for the differences which result from the act of derivation, it conforms
to the initial variety in the expression of the essential characteristics that result from the

genotype or a combination of genotypes of the initial variety.

Infringement of grant of protection.
29. (1) A grant of protection is infringed by any person who undertakes any act contrary to

sections 27 and 28.

(2)  Subject to the provisions of this Order, the relief that the Court may grant in an
action for an infringement of a grant of protection includes an injunction (subject to such terms, if

any, as the Court thinks fit) and either damages or an account of profits.

(3)  Where, in an action under this section —
(a) an infringement of a grant of protection is established; and
(b)  the Court is satisfied that it is proper to do so, having regard to —
(1) the flagrancy of the infringement;
(i1) any benefit shown to have accrued to the defendant by reason of the
infringement; and

(iii))  all other relevant matters,
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the Court may, in assessing damages for the infringement, award such additional damages as it

considers appropriate in the circumstances.

(4)  Where, in any action under this section, it is proved or admitted that an infringement
was committed but proved by the defendant that, at the time of that infringement, the defendant was
not aware and had no reasonable grounds for supposing that it was an infringement, the plaintiff
shall not be entitled under this section to any damages against the defendant in respect of that

infringement, but shall be entitled instead to an account of profits in respect of that infringement.

(5)  Nothing in subsection (4) shall affect any entitlement of a grantee to any relief in

respect of the infringement of that grantee’s rights under this Order other than damages.

Exceptions to infringement of grant of protection.
30. (1) It is not an infringement of a grant of protection in respect of a protected variety for
any person to do —
(a)  any act privately and for a non-commercial purpose;
(b)  any act for any experimental purpose;
(c) any act for the purposes of breeding any other plant variety, and, except
where the provisions of section 28 apply,

any act referred to under section 27 in respect of such other variety.

(2)  Itis not an infringement of a grant of protection for any person engaging in farming
activities to use, for propagating purposes, within reasonable limits and subject to the safeguarding
the legitimate interests of the grantee, on his own holdings, the product of the harvest which he has
obtained by planting, on his own holdings, the protected variety or a variety covered by section
28(1)(a) or (b) where —

(a)  the plant genus or species to which the protected variety belongs has been
prescribed for the purposes of this section as exempt from the rights of a grantee; and

(b)  the use of propagating material takes place in accordance with the prescribed
reasonable limits and the prescribed means for safeguarding of the legitimate interests of the

grantee.

Exhaustion of grant of protection.

31. (1) An act concerning —
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(a)  any material of a protected variety, or of a variety covered by the provisions
of section 28, which has been sold or otherwise marketed in Brunei Darussalam by or with
the consent of the grantee; or

(b) any material that is derived from such material,

does not infringe a grant of protection, unless such act involves —
)] further propagation of the variety; or
(i1) the export of any material of the variety, which enables the
propagation of the protected variety into a country or territory which
does not protect varieties of the plant genus or species to which the
variety belongs, except where the exported material is for final

consumption purposes.

) In this section, “material” means —
(a)  propagating material of any kind;
(b)  harvested material, including entire plants and parts of plants; and

(c) any product made directly from the harvested material.

PART VI
AUTHORISATION AND COMPULSORY LICENCES

Rights under authorisation.

32.  Where a person has been authorised to do any act referred to in section 27(1) by licence by a
grantee, that person shall have the same rights as the grantee to take proceedings in respect of any
infringement of the rights of that grantee in respect of the protected variety which affects any right

given under that licence and committed after the authorisation was granted.

Compulsory licences.
33. (1) Any person may apply to the Court for the grant of a compulsory licence to exploit a

protected variety in Brunei Darussalam.

(2)  The Court may make an order for the grant of a compulsory licence, subject to such
terms as it thinks fit, in accordance with an application under subsection (1) if, and only if, the

Court is satisfied that the grant of a compulsory licence is in the public interest.
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(3)  Notwithstanding the generality of subsection (2), the Court may set out in its order —
(a)  the extent to which the protected variety may be exploited; and
(b)  the right of the licensee to obtain propagating material from the grantee to the

extent reasonable.

4) The Court shall set out in its order the equitable remuneration which the licensee

shall pay to the grantee.

(5) A licence shall not be granted under this section to any person who is unable to
demonstrate to the Court that he will be able to exploit the protected variety in a manner acceptable

to the Court.

(6)  No licence shall be granted under this section unless the person applying for the
licence has first taken all reasonable steps to obtain authorisation from the grantee on reasonable
commercial terms and conditions and has failed to obtain such authorisation within a reasonable

period of time.

(7) A licence granted under this section shall not prevent the grantee from exploiting the

protected variety himself or from granting a licence in this respect.

(8 A licence in respect of a protected variety granted under this section may be
transferred to another person, but only together with the business activity in connection with which

the protected variety is exploited or is intended to be exploited.

(9)  Any licence granted under this section may, upon the application of any interested
party, be terminated by the Court where the Court is satisfied that the ground upon which the

licence was granted has ceased to exist.
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PART VII
NOTICE OF PROTECTION

Notice of protection.

4. (1) Where an applicant sells any propagating material of the plant variety in respect of
which his application relates, he shall take all reasonable steps, by means of suitable labelling or
other identification of that material to inform the purchaser of the existence of his application,
unless and until his application is withdrawn or lapses or the Registrar declines to make a grant in

respect of that application.

(2)  Any person who —
(@)  has acquired any rights in respect of any plant variety under section 20, or
who is a licensee of such rights; and
(b)  sells any propagating material of that plant variety,
shall take all reasonable steps, by means of suitable labeling or other identification of that material,

to inform the purchaser of those rights.

(3) In determining, for the purposes of section 29(4), whether or not any person had
reasonable grounds for supposing that any action was an infringement of a grant of protection, the
Court may take into account the extent, if any, to which a person referred to in subsection (1) or (2),
as the case may be, has complied with that subsection in respect of any propagating material in

relation to which that infringement occurred.

PART VIII
DENOMINATION

Approval and registration of denomination.
35. (1) A plant variety in respect of which an application for a grant of protection is made
shall have a denomination and, subject to subsections (2) and (3), the denomination shall be

approved by the Registrar and registered at the time the grant of protection is made.

(2)  The Registrar shall approve and register a proposed denomination for a plant variety

if, and only if, in the opinion of the Registrar, it complies with the prescribed requirements.
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(3)  The Registrar shall not approve or register a denomination for the plant variety which

(a)  consists solely of figures, except where this is an established practice for
designating plant varieties;

(b)  is likely to mislead or cause confusion concerning the characteristics, value or
identity of the plant variety, or the identity of the breeder;

(c) is contrary to any written law or public order, or is likely to be offensive to
the public;

(d)  is not different from every denomination which designates, in the country or
territory of any member of UPOV, an existing variety of the same plant species or of a
closely related species;

(e) affects prior rights of third persons, if by reason of a prior right, the use of the
denomination of a variety is forbidden to a person who, in accordance with the provisions of
section 36, is obliged to use it, the Registrar shall require the breeder to submit another

denomination for the variety.

(4)  Where a denomination for a plant variety has previously been submitted in any
UPOV member other than Brunei Darussalam for the purpose of registration in that UPOV
member, the denomination submitted for the purpose of an application in Brunei Darussalam in

respect of that plant variety must be the same as the denomination submitted in the UPOV member.

(5)  The Registrar shall approve the denomination submitted under subsection (4) upon
the grant of protection, unless the Registrar considers the denomination to be unsuitable for use

within Brunei Darussalam.

(6)  Where the Registrar refuses to approve a denomination under subsection (2), (3) or
(5), the Registrar shall require, and the applicant shall propose, another denomination within the

prescribed period.

Use of denomination.
36. (1) Any person who offers for sale or disposes of propagating material of a protected
variety shall use the registered denomination for that protected variety, whether or not the term of

the grant of protection has expired.
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(2) A person who sells or markets the propagating material or harvested material of a
protected variety may, for that purpose, associate a trade mark, trade name or other similar
indication which he owns with the registered denomination of that protected variety. If such an

indication is so associated, the denomination must nevertheless be easily recognisable.

Invalidation of registration of denomination.
37. (1) An application for a declaration of invalidity of a registered denomination may be

made to the Court on the ground that it is registered in breach of section 35(3).

(2)  Where -
(a)  the registration of a denomination has been declared invalid by the Court
under subsection (1); or
(b)  the use of the registered denomination by the grantee has been prohibited or
restricted by an order of Court pursuant to any proceedings taken under any written law,
the Registrar shall require the grantee to submit another suitable denomination for registration

within the prescribed period.

PART IX
REGISTER OF PLANT VARIETIES

Register to be maintained.

38. (1) The Registrar shall maintain a register of plant varieties.

(2)  There shall be entered in the register —
(a)  grants of protection made;
(b)  every decision of the Registrar making or declining the making of a grant;
(c) the approved denomination for a plant variety;
(d)  such particulars of the grantee as the Registrar may determine; and
(e) any other matters and information relating to a protected variety or grant of

protection whose entry in the register appears to the Registrar to be useful.

(3)  The register may be kept in whole or in part using a computer.
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(4)  Any record of a particular or other matter made by using a computer used for the

purpose of keeping the register, or any part of the register, is taken to be an entry in the register.

Inspection of and extract from register.
39. (1) The register shall be available at the Registry for inspection by any person during the

hours when the Registry is open for business.

(2)  If the register, or any part of the register, is kept by using a computer, subsection (1)
is satisfied if a person who wants to inspect the register or that part of the register is given access to
a computer terminal from which he can read on a screen, or obtain a printed copy of, the particulars

or other matters recorded in the register or that part of the register.

(3)  Any person who applies for a certified copy of an entry in the register or a certified
extract from the register shall be entitled to obtain such a copy or extract on payment of the

prescribed fee.

(4)  Any person who applies for an uncertified copy or extract shall be entitled to such a

copy or extract on payment of the prescribed fee.

(5) In relation to any portion of the register kept otherwise than in documentary form,
the right to a copy or extract conferred by subsection (3) or (4) is a right to a copy or extract in a

form in which it can be taken away.

(6) In this section, “certified copy” and “certified extract” mean a copy and extract

certified by the Registrar and sealed with the seal of the Registrar.

Rectification of register.
40. (1) Any person having a sufficient interest may apply to the Registrar for the

rectification of an error or omission in the register.

(2)  Except where the Registrar directs otherwise, the effect of a rectification of the

register is that the error or omission in question is deemed never to have been made.
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(3)  Subject to subsection (4), an application for rectification may not be made in respect

of a matter affecting the validity of a grant of protection.

(4)  The Registrar may make any correction in the register pursuant to any Court order

affecting a grant of protection.

(5)  The Registrar may remove from the register any matter which appears to him to have

ceased to have effect.

Changes reflected in register.
41. (1) The Registrar may enter the following in the register —
(a)  any change in the name or address of the grantee;
(b)  any change in ownership of the rights in relation to a grant of protection;
(c) a note of any licence granted by a grantee,
upon receiving such information under section 23(3) or on request made in the prescribed manner

by the grantee of a registered grant of protection.

(2)  Where a grant of protection has been transferred to another person, or a licence
(including a licence granted under section 33) has been granted or transferred, an entry of this fact

shall, upon request and the payment of the prescribed fee, be made in the register.

Registration to be prima facie evidence of validity.
42.  In any proceedings before the Court relating to a grant of protection —
(@)  the entry in the register of a person as a grantee shall be prima facie evidence of the
validity of the grant of protection; and
(b)  the entry in the register of any change in ownership of the rights in relation to the

grant of protection shall be prima facie evidence of such change in ownership.
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PART X
OFFENCES

Falsification of register.
43.  Any person who —
(a) makes, or causes to be made, a false entry in the register;
(b)  makes, or causes to be made, any thing false purporting to be a copy of an entry in
the register; or
(c) produces or tenders, or causes to be produced or tendered in evidence any thing
referred to in paragraph (b),
knowing or having reason to believe that the entry or thing, as the case may be, is false is guilty of
an offence and liable on conviction to a fine not exceeding $50,000, imprisonment for a term not

exceeding 5 years or both.

Falsely representing plant variety as protected variety.
44.  Any person who —

(a) falsely represents that a plant variety is a protected variety; or

(b)  makes a false representation as to the propagating material of a protected variety,
knowing or having reason to believe that the representation is false is guilty of an offence and liable

on conviction to a fine not exceeding $10,000.

Misuse of denomination.
45.  Any person who wilfully or negligently acts in contravention of section 36(1) or (2) is guilty

of an offence and liable on conviction to a fine not exceeding $10,000.

PART XI
ASSISTANCE BY BORDER AUTHORITIES

Interpretation of this Part.

46. In this Part, unless the context otherwise requires —

“authorised officer” means —
(a) an officer of customs as defined in section 2 of the Customs Order, 2006 (S

39/2006);
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(b) any officer or class or description of officers appointed by the Minister by
notification published in the Gazette to exercise the powers and perform the

duties conferred and imposed on an authorised officer by this Part;

“Controller” has the same meaning assigned to it as in section 2 of the Customs Order, 2006

(S 39/2006);

“goods in transit” means goods imported, whether or not landed or transhipped within
Brunei Darussalam, which are to be carried to another country or territory either by the same

or another conveyance;

“infringement action” means an action for an infringement in respect of a grant of

protection;

“objector”, in relation to particular seized goods, means the person who gave the notice

under section 47 as a result of the giving of which the goods were seized;

“proprietor”, in relation to a protected plant variety, includes a grantee;

“retention period”, in relation to seized goods, means —
(a) the period specified in a notice given under section 50 in respect of the
goods; or

(b) if that period has been extended under section 50, that period as so extended;

“seized goods” means good seized under section 47;

Restriction of importation of infringing goods.
47. (1) A person who is a breeder or a grantee may give the Controller a written notice —
(a)  stating that he is —
(1) the breeder; or
(i)  a grantee thereof having the power to give such a notice;
(b)  stating that goods which, in relation to the protected plant variety, are
infringing goods are expected to be imported;

(¢)  providing sufficient information —
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(i) to identify the goods;
(i) to identify the importer;
(iii)) to enable the Controller to ascertain when and where the goods are
expected to be imported; and
(iv) to satisfy the Controller that the goods are infringing goods; and
(d)  stating that he objects to such importation.

(2) A notice given under subsection (1) shall be supported by such documents and

information, and accompanied by such fee, as may be prescribed by rules made under this Order.

(3) A notice under subsection (1) shall remain in force until the end of the period of 60
days commencing on the day on which the notice was given, unless it is revoked, before the end of
that period, by notice in writing given to the Controller —

(a) if the person giving the first-mentioned notice is a grantee in relation to the
protected plant variety and he has power to revoke the notice, by the grantee;

(b)  in any other case, by the person who is then the breeder.

4 If-

(a)  anotice has been given under this section in respect of a protected variety;

(b)  the notice has not lapsed or been revoked; and

(c) a person imports goods, not being goods in transit, which bear a sign that, or
whose packaging bears a sign that, in the opinion of an authorised officer, is identical with
or similar to the protected variety in question,

an authorised officer may seize the goods.

(5)  The Minister may, with the approval of His Majesty the Sultan and Yang Di-Pertuan,
make rules to provide for —
(@)  the forms of notices under this section;
(b) the times at which, and the manner in which, notices are to be given; and

(¢)  the giving of information and evidence to the Controller.
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Security for liability or expense of seizure.
48.  An authorised officer may refuse to seize goods under section 47 unless —
(a)  the objector has deposited with the Controller a sum of money that, in the opinion of
the Controller, is sufficient to —
6)] reimburse the Government for any liability or expense it is likely to incur as a
result of the seizure of the goods; and
(i)  pay such compensation as may be ordered by the Court under section
54 or 55(6); or
(b)  the objector has given security, to the satisfaction of the Controller, for the
reimbursement of the Government for any such liability or expense and the payment of such

compensation.

Secure storage of seized goods.

49.  Seized goods shall be taken to such secure place as the Controller directs.

Notice of seizure.
50. (1) As soon as is practicable after the goods are seized under section 47, the Controller
shall give to the importer and the objector, either personally or by post, a written notice identifying

the goods and stating that they have been seized.

(2) A notice under subsection (1) shall state that the goods will be released to the
importer unless —
(@)  an infringement action in respect of the goods is instituted by the objector
within a specified period from the day specified in the notice; and
(b)  the objector gives written notice to the Controller within that period stating

that the infringement action has been instituted.

(3) The period to be specified for the purpose of subsection (2)(a) is the period
prescribed for the purposes of that paragraph.

(4)  The day specified for the purposes of subsection (2)(a) shall not be earlier than the

day on which the notice is given.
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(5)  The objector may, by written notice given to the Controller before the end of the
period specified in a notice for the purposes of subsection (2)(a) (the initial period), request that the

period be extended.

(6) Subject to subsection (7), if —
(a) a request is made in accordance with subsection (5); and
(b)  the Controller is satisfied that it is reasonable that the request be granted,

the Controller may extend the initial period by such period as is prescribed.

(7) A decision on a request made in accordance with subsection (5) must be made within
2 working days after the request is made, but such a decision cannot be made after the end of the

initial period to which the request relates.

Inspection, release etc of seized goods.

51. (1) The Controller may permit the objector or the importer to inspect the seized goods.

(2)  If the objector gives the requisite undertakings, the Controller may permit the
objector to remove a sample of the seized goods from the custody of the Controller for inspection

by the objector.

3) If the importer gives the Controller the requisite undertakings, the Controller may
permit the importer to remove a sample of the seized goods from the custody of the Controller for

inspection by the importer.

(4)  The requisite undertakings are undertakings in writing that the person giving the
undertaking will —
(@)  return the sample to the Controller at a specified time that is satisfactory to
the Controller; and

(b)  take reasonable care to prevent damage to the sample.

%) If the Controller permits inspection of the seized goods, or the removal of a sample,
by the objector in accordance with this section, the Controller is not liable to the importer for any
loss or damage suffered by the importer arising out of —

(a)  damage to any of the seized goods incurred during that inspection; or
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(b)  anything done by the objector or any other to, or in relation to, a sample
removed from the custody of the Controller or any use made by the objector of such a

sample.

Forfeiture of seized goods by consent.
52. (1) Subject to subsection (2), the importer may, by written notice to the Controller,

consent to the seized goods being forfeited to the Government.

(2)  The notice shall be given before any infringement action in relation to the seized

goods is instituted.

(3)  If the importer gives such a notice, the seized goods are forfeited to the Government
and shall be disposed of —
(@)  in the manner prescribed by rules made under this Order; or

(b)  if no manner of disposal is so prescribed, as the Controller directs.

Compulsory release of seized goods to importer.
53. (1) The Controller shall release seized goods (not being goods forfeited to the
Government under section 52) to the importer on the expiration of the retention period for the goods
if the objector has not, before the expiration of that period —

(a)  instituted an infringement action in relation to the goods; and

(b) given written notice to the Controller stating that the action has been

instituted.

2 If-
(@)  aninfringement action has been instituted in relation to the seized goods; and
(b)  at the end of a period of 20 days commencing on the day on which the action
was instituted, there is not in force an order of the Court in which the action was instituted
preventing the release of the goods,

the Controller shall release the goods to the importer.

(3)  If the objector gives written notice to the Controller stating that he consents to the

release of the seized goods, the Controller shall release the goods to the importer.



C/5117
Annex Il / Annexe Il / Anlage Il / Anexo Il
page 35 / Seite 35/ pagina 35

4) This section has effect subject to section 56.

Compensation for failure to take action.

54. (1) Where goods have been seized pursuant to a notice given under section 47 and the
objector concerned fails to take infringement action within the retention period for the goods, a
person aggrieved by such seizure may apply to the Court for an order of compensation against the

objector.

(2)  Where the Court is satisfied that the applicant had suffered loss or damage as a result
of the seizure of the goods, the Court may order the objector to pay compensation in such amount as

the Court thinks fit to the applicant.

Actions for infringement of grant of protection.
55. (1) The Court in which an infringement action is pending may, on the application of a
person having a sufficient interest in the subject-matter of the action, allow the person to be joined

as a defendant to the action.

(2)  An authorised officer is entitled to be heard on the hearing of an infringement action.

(3) In addition to any relief that may be granted apart from this section, the Court may —
(@)  at any time, order that the seized goods be released to the importer subject to
such conditions, if any, as the Court thinks fit;
(b)  order that the seized goods not be released to the importer before the end of a
specified period; or

(c) order that the seized goods be forfeited to the Government.
(4) A Court may not make an order under subsection (3)(a) if it is satisfied that the
Government or any statutory authority is required or permitted under any other written law to retain

control of the seized goods.

(5)  The Controller shall comply with an order made under subsection (3).
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6) If-

(a)  the action is dismissed or discontinued, or if the Court decides that the
relevant protected plant variety was not infringed by the importation of the seized goods;
and

(b) a defendant to the infringement action satisfies the Court that he has suffered
loss or damage as a result of the seizure of the goods,

the Court may order the objector to pay compensation in such amount as the Court thinks fit to that

defendant.

Retention of control of seized goods.
56.  Notwithstanding section 53, in a case in which no order has been made under section 55 in
relation to seized goods, the Controller is not obliged to release or dispose of the goods if the

Government is required or permitted, under any other written law, to retain control of the goods.

Disposal of seized goods ordered to be forfeited.
57.  If the Court orders that seized goods are to be forfeited to the Government, the goods shall
be disposed of —

(a) in the manner prescribed by rules made under this Order; or

(b) if no manner of disposal is so prescribed, as the Controller directs.

Insufficient security.

58. (1) If the reasonable expenses incurred by the Controller in relation to any action taken
by the Controller under this Part, or taken in accordance with an order of Court under this Part
exceed the amount deposited, or the amount of the security given, under section 48, the amount of

the excess is a debt due to the Government.

(2)  The debt created by subsection (1) is due by the objector, or, if there are two or more

objectors, by the objectors jointly and severally.

Detention and examination of goods.
59. (1) Notwithstanding section 47(4), any authorised officer may —
(a)  detain any goods —
)] that are imported into, or that are to be exported from, Brunei

Darussalam; and
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(i1) that are not goods in transit, unless the goods are consigned to any
person with a commercial or physical presence in Brunei Darussalam;
or

(b)  examine any goods, including goods in transit,

which he reasonably suspects are infringed goods in relation to a grant of protection.

(2)  As soon as practicable after goods are detained under subsection (1)(a), the
Controller shall give —
(@)  to the importer, exporter or consignee, as the case may be, of the detained
goods; and
(b)  to the breeder of the protected variety,
a written notice identifying the goods, stating that they have been detained and setting out the

matters referred to in subsection (3).

(3)  The detained goods shall be released to the importer, exporter or consignee, as the
case may be, of the goods, unless, within the prescribed period, the grantee in relation to the
protected plant variety —

(a)  in the case of goods that are imported into Brunei Darussalam and that are not
goods in transit —
(1) gives the Controller a written notice referred to in section 47(1);
(i1) submits the documents and information, and pays the fee, referred to
in section 47(2);
(iii))  deposits with the Controller the sum of money referred to in section
48(a) or gives the security referred to in section 48(b); or
(b)  in the case of goods that are to be exported from Brunei Darussalam or goods
in transit that are consigned to a person with a commercial or physical presence in Brunei

Darussalam —

(1) institutes an action for the infringement in respect of his grant of
protection;

(i1) serves on the Controller an order of the Court authorising the further
detention of the goods; and

(iii))  deposits with the Controller a sum of money that, in the opinion of

the Controller, is sufficient to —
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(A)  reimburse the Government for any liability or expense it has
incurred and is likely to further incur as a result of the
detention of the goods; and

(B)  pay such compensation to any person who suffers loss or
damage as a result of the detention of the goods as may be
ordered by the Court; or

gives security, to the satisfaction of the Controller, for the

reimbursement of the Government for any such liability or expense

and the payment of such compensation.

(4)  Every order of the Court authorising the further detention of goods under subsection
(3)(b)(i1) shall be subject to the condition that the grantee complies with subsection (3)(b)(iii) within

the period prescribed under subsection (3).

(5)  Where the Court has made an order authorising the further detention of goods under
subsection (3)(b) —
(a)  the detained goods shall be taken to such secure place as the Controller
directs; and
(b)  sections 51, 52 and 54 to 58 shall apply, with the necessary modifications, to
the further detention of the goods, and for the purposes of such application —
(1) any reference to the objector shall be read as a reference to the
grantee in relation to the grant of protection;
(i1) any reference to the importer shall be read as a reference to the
exporter or consignee, as the case may be, of the detained goods;
(iii)  any reference to the seized goods shall be read as a reference to the
detained goods;
(iv)  any reference to the seizure of goods shall be read as a reference to
the detention or further detention of the goods;
) any reference to the import or importation of goods shall be read —
(A) in the case of goods that are to be exported from Brunei
Darussalam, as a reference to the export of the goods; or
(B)  in the case of goods in transit that are consigned to a person

with a commercial or physical presence in Brunei Darussalam,
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as a reference to the import, importation or export, of the
goods by the consignee;

(vi)  any reference to infringement action shall be read as a reference to an
action for the infringement of the protected plant variety under
subsection (3)(b)(i); and

(vii) any reference to the retention period shall be read as a reference to the

prescribed period under subsection (3).

PART XII
GENERAL

Registrar not liable in respect of official acts.
60. (1) The Registrar and any officer of the Registry shall not be taken to warrant the
correctness or validity of a grant of protection or the registration of a denomination under this Order

or under any international agreement or convention to which Brunei Darussalam is a party.

(2)  The Registrar, any officer of the Registry and any officer of a local prescribed
examination authority referred to in section 17(1), shall not incur any liability by reason only of, or
in connection with, any examination required or authorised by this Order, or any such international

agreement or convention, or any report or other proceedings consequent on such examination.

Right of appeal.
61. (1) Except as provided in subsection (2) or by rules made under this Order, there shall be

no appeal to the Court from a decision of the Registrar for any matter under this Order.

(2)  The following shall be subject to appeal to the Court —
(a)  adecision of the Registrar to decline to make a grant of protection;
(b)  adecision of the Registrar to make a grant of protection;

(c) a decision of the Registrar approving or disapproving a proposed

denomination.

Forms and directions of Registrar.
62.  The Minister may, with the approval of His Majesty the Sultan and Yang Di-Pertuan, make
rules for the publication by the Registrar of —
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(@)  the forms to be used for any purpose relating to a grant of protection or any other
proceedings before the Registrar under this Order; and

(b)  the practice directions issued by the Registrar.

Fees.
63. (1) There shall be paid in respect of applications and other matters before the Registrar

under this Order such fees as may be prescribed.

(2)  The Minister may, with the approval of His Majesty the Sultan and Yang Di-Pertuan,

make rules as to the remission of fees under prescribed circumstances.

Composition of offences.

64. (1) The Registrar or any person authorised by him in writing may, in his discretion,
compound any offence under this Order which is prescribed as a compoundable offence by
collecting from a person reasonably suspected of having committed the offence a sum not

exceeding $2,000.

(2)  The Registrar may, with the approval of the Minister, make regulations to prescribe

the offences which may be compounded.

3) On payment of such sum of money, no further proceedings shall be taken against

such person in respect of the offence.

Jurisdiction of Court.
65.  Notwithstanding any provision to the contrary in the Criminal Procedure Code (Chapter 7),
a Court of a Magistrate shall have jurisdiction to try any offence under this Order and shall have

power to impose the full penalty or punishment in respect of the offence.

Rules.
66. (1) The Minister may, with the approval of His Majesty the Sultan and Yang Di-Pertuan,
make rules —
(a)  for prescribing anything authorised or required by this Order to be prescribed;
and

(b)  generally for regulating practice and procedure under this Order.
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(2)  Notwithstanding the generality of subsection (1), rules made under this section may

make provision —

(a)  as to the manner of making applications and filing other documents and in
respect of anything that is to accompany or to be furnished together with any application;

(b)  as to the procedure to be followed in connection with any application or
request to the Registrar or in connection with any proceedings or other matter before the
Registrar, and the rectification of irregularities of procedure;

(c) providing for the examination, testing and treatment of plant varieties to
which applications relate;

(d)  requiring and regulating the translation of documents and the filing and
authentication of any translation;

(e) as to the service of documents;

) prescribing time limits for anything required to be done under this Order;

(g)  providing for the extension of any time limit prescribed or specified by the
Registrar, whether or not it has already expired;

(h)  providing for the forfeiture of any priority given in respect of an application;

(i) authorising the preparation, publication, sale and exchange of copies of
diagrams, photographs and documents filed with the Registry, and indexes and abridgments
to them;

G) prescribing the mode of publishing any matters required by this Order to be
published;

(k)  prescribing the requirements to be met in selecting the denomination of plant
varieties, and providing for the approval or rejection by the Registrar of any denomination
or the amendment to any denomination; and

() prescribing fees and charges for the purposes of this Order.

Made this 23rd. day of Jamadilakhir, 1436 Hijriah corresponding to the 13th. day of April 2015 at

Our Istana Nurul Iman, Bandar Seri Begawan, Brunei Darussalam.

HIS MAJESTY
THE SULTAN AND YANG DI-PERTUAN,
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BRUNEI DARUSSALAM.
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CONSTITUTION OF BRUNEI DARUSSALAM
(Order made under Article 83(3))

PLANT VARIETIES PROTECTION (AMENDMENT) ORDER, 2016

ARRANGEMENT OF SECTIONS

Section

1. Citation
2. Insertion of new section 17A into S 17/2015
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CONSTITUTION OF BRUNEI DARUSSALAM
(Order made under Article 83(3))

PLANT VARIETIES PROTECTION (AMENDMENT) ORDER, 2016

In exercise of the power conferred by Article 83(3) of the Constitution of Brunei
Darussalam, His Majesty the Sultan and Yang Di-Pertuan hereby makes the following
Order —

Citation

1. This Order may be cited as the Plant Varieties Protection (Amendment) Order, 2016.

Insertion of new section 17A into S 17/2015
2. The Plant Varieties Protection Order is amended by inserting the following new section

immediately after section 17 —

“Corresponding examination

17A. (1) Subject to subsection (2), the applicant may, instead of complying with
section 17, lodge with the Registrar in such manner as the Registrar may require and
within the prescribed period, an examination report issued and certified by the

examination authorities in any UPOV member other than Brunei Darussalam.

(2) The Registrar may reject an examination report lodged under subsection (1), in

which case the applicant shall comply with section 17.”.
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Made this 15th. day of Rabiulakhir, 1437 Hijriah corresponding to the 25th. day of January, 2016 at

Our Istana Nurul Iman, Bandar Seri Begawan, Brunei Darussalam.

HIS MAJESTY
THE SULTAN AND YANG DI-PERTUAN,
BRUNEI DARUSSALAM.
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